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1. The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development)

Act, 2016 (in short, the Actl read with rule 28 of the Haryana Real

Estate (Regulation and Developmentl Rules, 201'7 (in short, the

RulesJ for violation of section 11(4) (a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provisions of
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the Act or the rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se.

A, Unit and proiect related details

2. The particulars ofthe proiect, the details ofsale consideration, the

amount paid by the complainant, date of proposed handing over the

possession and delay period, if any, have been detailed in the

following tabular form:

Heads lnformation

1. Project [ame and
location

""Vatika Town Square" at sector
82, Vatika India Next, Gurgaon,

Haryana.

2. Project area 1.60 acres

3. Nature ofthe project Commercial complex

4. DTCP Liccnse 113 of 2008 dated 01.06.2008 valid
upto 31.05.2018

77 of 2010 dated 15.09.2010 valid
upto 14.09.2018

62 0f 2071dated 02.07.2011 valid
upto 0.07 .2024

76 0f 2017 dated 07.09.2011 valid
upto 06.09.2017

5. RERA Registered/ not
registered

40 0f 2021dated 10.08.2021 valid
lpto 31.03 .2022

6. Unit no. 312, 2"d Floor, block A [Page 16 of
complaint)

7. Unit area admeasuring 450 sq.ft. [super area)

B, Date of allotment lettcr NA

9. Date of builder buyer
agreement

31.08.2015 (Page 14 ofcomPlaintl

10. Due date of possession 31.08.2019

IDue date of possession calculated
from the date of BBA]

Page2 of 26



B,

ffiHARER,
#-eunuennri,r Complaint No. 4296 of 2021

1I. Possession clause lT,Handing over possession of the

commercial unit

The Developer based on its present

plons ond estimates ond subject to oll
just exceptions, contem?lates to
complete construction of the soid
unit within a period of 48 months

from the date of execution of this
Agreement unless Lhere shall be cleloy

ot lherp sholl be fotlure due lo rcosons

mentioned in this agreenent or due to

loilure oJ buyer(s) to poy in Lime the

prke oJ the soid commprciol unit olong

with all oLher chorges ond dues in

occordance with the schedule of
payments.

(Emphasis supplied)

12. Total sale consideration Rs. 27,L5,300/- as per SOA dated
19.71.2021, (page 37 of reply)

13. Amount paid by the
complainant

Rs.5,84,950/- as per SOA dated
19.11.2027 (page 37 of replyJ

14. Occupation certificate 17 .02.2022

15. Intimation of offer of
possession

20.10.2018 [page 29 of reply]

t6. Notice for termination 8.01.2019 [page 34 of reply

77. Letter for cancellation 27 .07 .2021(page 35 of reply)

Facts of the complaint:

The complainant has made the following submissions in the

complaint:

a. The complainant booked a unit for a total sale consideration of

Rs. 27,15,300/- which includes BSP, PLC, & EDC/lDC. She made

payment of Rs. 5,84,950/- to the respondent. As per buyer's

agreement dated 31.08.2015, the respondent allotted a unit

bearing no. 312, 2nf floor, block A admeasuring 450 sq.ft. to the

complainant. As per para no. 17 of the buyer's agreement, the

3.
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b.

C.

Complaint No. 4296 of2021

d.

respondent agreed to deliver the possession of the unit within

a period of 48 months from the date of execution of buyer

agreement.

In fact, on 20.11,.2078, in blatant disregard of the terms and

conditions mentioned in the buyers' agreement, the

complainant received an email that the payment demand had

been raised and the same become due and due to delay in

payment, interest was getting accumulated. The email further

stated that finishing work was going on at the proiect which

would take a maximum of 60 to 90 days after which handing

over of possession would be initiated. It is therefore clear that

even as on 20.L1.20LA, the respondent was far from offering

possession before which the payment was being demanded by

it.

Since the said email dated 20.11.2018 was completely illegal

and amounted to extortion, the complainant responded

immediately on 29.71.2018 stating that the progress of

development was at a dismal stage and that it was the first time

any intimation was received by them for payment. Hence, it was

wrong of the respondent to demand any interest. The

complainant stated that as per the buyer's agreement, once the

offer of possession would be issued, payment towards said unit

would also be made.

When no response to the above was received, the complainant

once again through her husband sent an email dated 08.01.2019

seeking details ofwhen the project would be completed and the
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process for handing over ofthe unit would begin so that she can

arrange for the payment ofthe rest ofthe funds.

e. There was no response received by the complainant on the

emails sent to the respondent. There was complete silence on

its part throughout the year 2019 even though she repeatedly

tried to follow up on the possession timeline as it could be seen

that the work at the project site was at a dismal stage. Suddenly,

on 1,2.08.2020, 21 months after the first intimation on

20.11.201,8, the complainant received another email and stated

that finishing activities were going on and there was a delay in

the same due to covid-19. It was further wrongly stated that an

intimation had already been issued and that payment was due.

The complainant responded on 01.11..2020 via email and

requested the respondent for offer of possession as there had

been no possession letter sent. Therefore, there was no

payment that had become due as a result of which no interest

could be accumulated.

f. An 06.1,1,.2020, the respondent sent another email containing

an illegal termination notice warning the complainant that the

allotment was liable to be cancelled in case payment was not

made within 7 days and that the payment made was liable to be

forfeited.

g. Over the course of the Iast six years, the complainant has lost

complete faith in the respondent and has become aware of the

criminal and malicious intentions of its management by

extorting into making payments illegally without having the

capability of developing the project and hand over possession
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of the said unit in time. All the demands raised by

communications received by her are completely

malicious and amount to her harassment. The buyer,s

agreement clearly provides that the balance payment was

supposed to be paid upon offer of possession being sent to her
which has till date not been shared with her.

h. Since there was an inordinate delay in handing over possession

of the said unit, the complainant had issued a legal notice to the

respondent asking for details regarding possession and also

claiming interest on the delay caused by it in handing over

possession, in accordance with the applicable laws. Vide the

said notice, she further protested against the illegal demands

being raised by it. The complainant received an email from the

respondent on 24.02.2021containing a notice for termination

ofthe said unit. The said notice contains reference to imaginary

letters dated 01.11.2018 and 06.1.2.201g thar have never been

received by her wherein it claimed to have raised a demand for
payment of Rs.34,L3,645.55 from her.

i. In response to the aforesaid notice, the complainant through

her lawyer had replied to the aforesaid communication via

email dated 24.07..2021, received from the respondent, denying

and disputing the illegal termination notice and further
reminding it to share the offer ofpossession and respond to the

fegal notice sent to it on 74.12.2020. However, there has been

complete silence from the end of the respondent towards the

legal notice issued by her. The respondent,s actions are

evidently deliberate and amount to harassment of the

Complaint No. 4296 of 2021

it in its

illegal,
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complainant. It has failed to show even one proof that the any

intimation of offer of possession was sent to her.

That the entire basis of notice of termination issued by the

respondent is a sham and moonshine. The emails warning the

complainant that the payment had become due were

completely illegal and ultra vires of the buyer's agreement.

Further, the lies of the respondent are clear from the fact that

despite passing of 21 months from November 2018 to August

2020, the respondent claim to be doing the finishing work at the

project site. The communication of 20.11.2018 was therefore

false to the knowledge of the respondent and the proiect was

nowhere near the stage of finishing and there is no explanation

provided by it for the same. The respondent had promised her

in November 2018 that the finishing work would be complete

in 60-90 days. However, even after 18 months, it could not

complete the same and to wriggle out of the same tried a

desperate and dishonest attempt to blame the delay on COVID-

19 which had its onset only in March 2020, i.e., more than a year

after the finishing work ought to have been completed as per its

email.

It is also pertinent to mention that the account statement made

available to the complainants mentions that interest on overdue

amounts has been Ievied upon her on 06.12.2018 and

16.01..2019. The account statement is illegal and incorrect to

that extent as the complainant is not Iiable to make any payment

to it. Therefore, there does not arise any occasion for any

Page 7 of 26



C.

ffi HARER,.
#- eunuennrv Complaint No. 4296 of 2021

interest on delayed payment being levied upon the

complainant.

l. It is submitted that the notice of termination ofthe respondent

is further completely illegal and liable to be set aside as it is an

admitted position that the finishing work had not been

completed even until August 2020, and it is not clear as to how

any further payment would be due as the offer of possession

could not have been shared. The notice of termination clearly

says that intimation was shared in 2018. However, if the works

had not been completed even until August 2020, it is impossible

that the payments became due in 2018. This act of the

respondent once again evidence ofthe fact that it is deliberately

acting in violation and breach of the builder buyer agreement

knowing that it has already breached the timelines and that the

tactics to demand money and threatening her with termination

is only a tactic to arm twist her who would have availed legal

remedies against the respondent.

m. In light of the above, it is clear that there is a gross delay in

handing over possession of the said unit which was supposed to

be completed in luly 2019. It is also clear that all the payment

demands and the notice of termination are ex facie illegal and

amount to harassment and are in total violation of the builder

buyer agreement and the Real Estate (Regulation and

Development) Act, 2016.

Reliefsought by the complainant:

The complainant has sought following relief(s):4.
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11.

possession charges for every month of delay in handing over

possession at a rate prescribed by Authority.

The respondent is directed to execute the conveyance deed in

respect ofthe said unit being unit no. 312 situated on 2nd floor

of block A measuring approximately 450 sq. ft. super area along

with proportionate, indivisible pro-rata share in the land

underneath forming the footprint of the said building block.

The respondent be directed to hand over physical, vacant and

peaceful possession of the said unit being unit no. 312 situated

on 2nd floor of block A measuring approximately 450 sq. ft.

super area along with proportionate, indivisible pro-rata share

in the land underneath formingthe footprint ofthe said building

block.

D. Reply by respondent:

5. The respondent made the following submissions in its reply:

[a) That the complaint under reply is a bundle of lies, proceeded

on absurd grounds and is filed without any cause of action

hence is liable to be dismissed. She has to failed to provide the

correct/complete facts and the same are reproduced

hereunder for proper adjudication of the present matter. She

is raising false, misleading and baseless allegations against the

it with intent to make unlawful gains.

(bJ It is submitted that the complainant has not approached the

Authority with clean hands and has suppressed the relevant

Complaint No. 4296 of 2021

i. The respondent is directcd to pay to the complainant delayed

111.
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material facts. [t is submitted that the complaint under reply is

devoid of merit and the same be dismissed with cost.

(c) At the outset, around October 2014, the complainant learned

about the commercial project launched by the respondent

titled as "Vatika Town Square 2" situated at Sector 82,

Gurugram and visited its office to know the details of the said

project. She further inquired about the specifications and

veracity of the commercial project and was satisfied with

every proposal deemed necessary for the development.

(d) That after having dire interest in the commercial project

constructed by the respondent, the complainant booked a unit

vide application fo rm dated,27.1,0.2014 and paid an amount of

Rs.2,76,950/- for further registration on her own judgement

and investigation. It is evident that the she was aware of each

and every terms of the application form and agreed to sign

upon the same with free will and consent.

(e) That on 08.12.2014; the respondent issued an allotment letter

to the complainant and thereby allotted a unit bearin gno.31,2,

2nd floor, block A, admeasuring to 450 Sq. ft. for a total sale

consideration of Rs.24,75,000/- in the aforesaid proiect. On

31.08.2015, a builder buyer agreement was executed between

the parties for the said unit. It is pertinent to mention that the

complainant was well aware ofthe terms and conditions ofthe

said agreement and agreed to sign upon the same without any

protest or demur.

[0 It is submittedthat the complainant was aware ofthe payment

plan and agreed to sign on the same with free will and without
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(e)

any protest or demur. She is being the habitual defaulter in

terms of payment has failed to adhere to the payment plan.

It is to note, that the complainant was very well aware of the

payments schedule and that the timely payment was essence

for completion of the project but despite after being aware of

the payment schedule the respondent had to issue payment

reminder on 08.01.2015, calling upon the complainant to pay

the instalment of Rs. 3,07,919.05/- so agreed under the

agreement.

(hJ It is submitted that the complainant is a habitual defaulter and

despite after knowing that payment was essence for timely

completion the complainant has failed to pay the instalment

on time even after making reminders. lt is pertinent to bring

into the knowledge of the Authority that she has failed to make

any payment after the booking amount and as on date the total

sale consideration ofthe respective unit is due and payable on

account ofthe complainant since Iong back i.e., year 2014.

(i) It is pertinent to mention that since starting the respondent

had been running behind the complainant to make the

payment as due and payable towards the total sale

consideration. As on date an amount of Rs.3,10,292/- is due

and pending on account of the complainant towards the

respective unit. Despite after not receiving the instalment as

due and payable on account of the complainant, the

respondent in the matter has managed to complete the

construction of the said project and has offered the possession

of the said unit allotted to the complainant on 20.1O.2018.
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0l That vide offer for possession letter dated 20.08.2018, the

respondent yet again called upon the complainant to come

forward to take the possession of the said unit and clear the

dues of Rs. 24,05,368/- which was due and payable at the time

ofpossession.

(k) Despite after intimating the complainant about the exact

status of the project and calling upon her to take the

possession as offered. The respondent was again bound to

issue a final intimation letter for possession on 06.12.20!8,

calling upon her to take the possession as already offered on

20.08.2018. The complainant in the present matter was well

aware of the payment schedule in respect to the unit allotted

by it. However, she has failed to pay any amount towards the

total sale consideration since the date of booking.

(l) It is an evident fact that the respondent at times had issued

payment reminders calling upon the complainant to pay the

instalment amount as due and payable towards the respective

unit. Yet, she has failed to pay any amount after several

reminders. As on date she has merely paid the booking amount

and still a substantial amount of money is due and payable on

her account. Inspite after delay in payment the respondent has

managed to complete the construction of the said project even

after construction ban and other reasons beyond its control

and has offered possession to her on 20.10.2018. However, she

has failed to come ahead and take possession as on date.

(m) That inspite after requesting the complainant to take the

possession, the respondent yet again to make a final intimation
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letter for possession on 06.12.2078, calling upon her to take

the possession ofthe respective unit and clear the amount due

and payable on account ofthe complainant since long back but

the same was left unanswered. Even after making several

reminders and request calling upon the complainant to take

the possession as offered by the respondent on 20.08.2019,

the respondent issued a notice of termination dated

18.01.2019, calling upon her to immediately make payment of

Rs.25,00,264 /- on or before seven days from the date of letter

failing which the respondent would be constrained to

'cancel/terminate' the unit with immediate effect.

(n) The respondent vide communication dated 06.11.2020,

intimated the complainant that the respective unit was

complete and further granted final opportunity to her to come

forward and take possession. Yet, she has failed not only to

take the possession but also to revert the same reminders

made by it at time. Despite after such delay and demur on

account of the complainant in making the requisite amount of

instalment due and payable, the respondent while having

customer centric approach again called upon her vide notice

for termination letter dated 24.02.2027 and provided

sufficient time to make the amount due and payable towards

the respective unit.

(o) It is a matter of fact, that inspite offering possession the

complainant has failed to come to take possession but has also

failed to pay the amount as due and payable for which the

respondent has reminded several times. On account of non-
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payment of dues and no response from the complainant it was

constrained to cancel unit allotted t o her on 27 .07 .2021.

(p) That further, the complainant has harped that the respondent

has failed to offer timely possession ofthe respective unit. It is
pertinent to note that since starting the respondent is running
behind her first to take make the requisite payment due for the

unit and then to take possession as offered by the respondent

long back on 20.10.2018. The respondent provided

complainant with sufficient opportunity at times to pay the

requisite instalment amount and take possession. However,

the complainant since starting has not only failed to comply

with the same but has also failed to reply to the reminders

made by it. As a result, it was forced to cancel the unit allotted

to the complainant.

[q) That, it is evident that the entire case of the comp]ainant is

nothing but a web oflies, false and frivolous allegations made

against the respondent. The complainant has not approached

the Authority with clean hands. Hence, the present complaint

deserves to be dismissed with heavy costs. It is brought to the

knowledge ofthe Authority that she is guilty ofplacing untrue
facts and are attempting to hide the true colour of her

intention.

(r) That the complainant herein, has suppressed the above stated

facts and has raised this complaint under reply upon baseless,

vague, wrong grounds and has mislead the Authority, for the

reasons stated above. It is further submitted that none of the
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reliefs as prayed for by the complainant are sustainable before

the Authority and in the interest ofiustice.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint

can be decided on the basis of these undisputed documents and

submission made by the parties. The written submissions made by
both the parties along with documents have also been perused by
the authority.

f urisdiction of the authority:

7.

E.

9.

The authority observes that it has territorial as well as

matter jurisdiction to adiudicate the present complaint

reasons given below.

E, I Territorial iurisdiction

subiect

for the

L As per notification no. l/92/20L7-1TCp dated 14.12.201,7 issued

by Town and Country Planning Department, the iurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning

area of Gurugram district. Therefore, this authority has complete

territorialjurisdiction to deal with the present complaint.

E. II Subiect matter iurisdiction

Section 11(4)(al ofthe Act, 2016 provides that the promoter shall

be responsible to the allottees as per agreement for sale. Section

11[4)(aJ is reproduced as hereunder:
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Section 11(4)(0)

Be responsiblefor all obligations, responsibilities ond functions under
the provisions of this Act or the rules ond regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association ofallottees, qs the case mqy be, till the conveyance of all
the opartments, plots orbuildings, os the cqse may be, to the allottees,
or the common oreos to the association ofqllottees or the competent
authoriq', as the cose maY be;

Section 34-Functions of the Authoriql:

344 ofthe Act provides to ensure compliance ofthe obligotions cast
upon the promoters, the allottees and the reol estote ogents under
this Act and the rules ond regulations made thereunder.

10. So, in view ofthe provisions ofthe Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.

11. Further, the authority has no hitch in proceeding with the

complaint and to grant a relief of refund in the present matter in

view of the judgement passed by the Hon'ble Apex Court in

Newtech Promoters and Developers Private Limited Vs State of

U.P. and Ors," SCC Online SC 7044 decided on 11.11.2021 wherein

it has been laid down as under:

"85. From the scheme of the Act of which o detailed
reference hqs been mode ond toking note of power of
adjudication delineoted with the regulotory authority and
adjudicating officer, what Jinally culls out is that although
the Act indicates the distinct expressions like'refund',
'interest','penalty' and'compensatlon', o conjoint reoding
of Sections 18 ond 19 cleorly monifests that when it comes
to refund ofthe qmount, ond interest on the refund amount,
or directing poymenL of interest for delayed delivery of
possession, or penalty and interest thereon, it is the
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regulotory authority which hos the power to examine qnd
determine the outcome of o complaint. At the same time,
when it comes to q question of seeking the relief of
adjudging compensation and interest thereon under
Sections 12, 14, 1B ond 19, the odjudicqting officer
exclusively has the power to determine, keeping in view the
collective reoding of Section 71 reod with Section 72 ofthe
Act. if the odjudication under Sections 12, 14, 18 and 19
other than compensatlon ds envisaged, if extended to the
adjudicating officer as proyed that, in our view, may intend
to expand the ambit and scope of the powers and functions
ofthe adjudicqting ofJicer under Section 71 ond that would
be agoinst the mondate of the Act 2016."

F. Findings on the reliefsought by the complainants:

F.l Direct the respondent to handover physical, vacant and peaceful
possession of the said unit being unit no. 312 situated on 2nd floor
ofblockA measuring approximately 450 sq.ft. super area along with
proportionate, indivisible pro-rate share in the land underneath
forming the footprint ofthe said building block.

F.lI Restrained the respondent from cancelling the allotment of the
complainant for the said unit being unit no. 312 situated on 2nd
floor of block A measuring approximately 450 sq,ft. super area
along with proportionate, indivisible pro-rata share in the land
underneath forming the footprint ofthe said building block

12. The complainant was allotted the subject unit 312, 2na floor, block

A admeasuring 450 sq.ft. for a total sale consideration of Rs.

27 ,15,300 /. A builder buyer agreement was executed between the

parties w.r.t that unit on 31.08.2015. The complainant stated

depositing payments against that unit and paid a total sum of Rs.

5,84,950/- as evident from statement ofaccount dated L9.1.1..202l.

The due date for completion of the project and offer of possession

of the allotted unit was agreed upon between the parties as

31.08.2019. It is the case of complainant that the respondent/

builder was unable to complete the project and offer possession of

the allotted unit within the stipulated time. But the version of

respondent is otherwise and who took a plea that after the

completion of the project, it informed the allottee about the same,
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followed by an offer ofpossession on 2 0.10.2018 of the allotted unit

and payment of the amount due. But the allottee failed to pay that

amount due leading to cancellation of allotment of the unit vide

letter dated 27.07.2021,. 'fhe respondent sent an intimation of

possession of the allotted unit to the complainant vide letter dated

20.10.2018 but without obtaining occupation certificate and

ultimately issuing conditional letter for cancellation ofthe unit vide

letter dated 27 .07 .2021which cannot be said to be legal and valid

in the eyes of law. The respondent/builder failed to complete the

project by the due date i.e., 31.08.2019. So, offering that unit for

possession vide letter dated 20.10.2018 and later on cancelling the

same vide letter dated 27.07.202L, are not sustainable in the eyes

of law. Secondly, as per the payment plan attached with the buyer's

agreement dated 31.08.2015, the allottee was required to pay

Rs.2,33,343/- & Rs.3,50,015/- of BSP, at the time of booking, and

within 60 from the date of booking along with remaining of BSP +

other charges on offer of possession respectively. The complainant

had paid a sum of Rs. 5,84,950/- against the BSP of Rs.27,t5,300/-

which is about 21.54o/o of the sale consideration. The allottee was

required to pay Rs. 5,83,358/- ofthe basic sale price within 60 days

of the date of booking and she made payment more than Rs.

5,83,258/-. The developer raised demands against the allotted unit

vide letter dated 20,10.2018, terming it as "an intimation of

possession" even without completing the project and receipt of

occupation certificate. So, in such a situation, the demands raised

against the allotted unit and letter for cancellation dated

20.L0.201A & 27.07.2021 respectively without valid offer of

Page 18 of 26



& HARER,
S" eunuennH,r complaint No. 4296 of 2021

possession are not sustainable in the eyes of law and the same are

hereby ordered to be set-aside.

13. Though, while filing written re ply on 22.07.2022, it was pleaded by

the respondent/builder that the unit allotted in favour of the
complainants has been cancelled on the ground of non_payment of
dues vide letter dated 27.02.2027 but there is no whisper w.r.t. its
re-allotment in favour of any person including Mr. Naresh parshad

vide letter dated 04.08.2021. If that would have been the position

and the factual matri& then the factum of re-allotment of the

subiect unit might have been disclosed in the pleadings while filing
written reply. So, the plea of the respondent w.r.t. re-allotment of
the subiect unit after its cancellation vide letter dated 27.07.2021

is nothing but an afterthought ploy to defeat the legitimate claim of
the allottees and deprived them of their valuable rights in that
property. So, the plea of respondent/builder w.r.t. re_allotment of
the sub.iect unit vide letter dated 04.09.202.1,, in favour of Mr.

Naresh Parshad is after thought just to escape the consequences of
the case and defeat the genuine claim ofthe claimants. Thus, the re-

allotment of the subjecr unit vide letter dated 04.08.2021,, is

ordered to be se-aside and the unit is ordered to be restored to its

original position.

F.ll Delay possession charges.

14. In the present complaint, the complainant intends to continue with
the prolect and is seeking delay possession charges as provided

under the proviso to section 1B(1) of the Act. Sec. 18(1) proviso

reads as under.

. Section 1B: - Return of amount ond compensotion
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1B(1). lf the promoter foils to complete or is unable to give
possession ofqn opartment, plot, or building, -

Provided thatwhere qn allottee does not intend to withdraw from
the project, he shall be poid, by the promoter, interest for every
month ofdelay, till the handing over ofthe possession, ot such rote
as may be prescribed

15. Clause 17 the agreement to sell provides for handing over of
possession and is reproduced below.

TT,Handing over possession ofthe commercial unit
The Developer based on its present plons and estimates and
subject to all just exceptions, contemplotes to complete
construction ofthe said unitwithin o period of4B monthsfrom
the date of execution of this Agreement unless there shqll be
delay or there sholl befailure due to reasons mentioned in this
agreement or due toloilure of buyer(s) to pay in time the price
of the said commercial unit along with all other charges and
dues in accordancewith the schedule ofpayments.

16. At the outset, it is relevant to comment on the preset possession

clause ofthe agreement wherein the possession has been subjected

to providing necessary infrastructure specially road, sewer & water

in the sector by the government, but subiect to force maieure

conditions or any government/regulatory authority,s action,

inaction or omission and reasons beyond the control of the seller.

The drafting of the clause and incorporation of such conditions are

not only vague and uncertain but so heavily loaded in favour of the

promoter and against the allottee that even a single default by the

allottee in making payment as per the plan may make the

possession clause irrelevant for the purpose of allottee and the

commitment date for handing over possession loses its meaning.

The incorporation of such clause in the agreement to sell by the

promoter is just to evade the liability towards timely delivery of
subject unit and to deprive thc allottee of his right accruing after

delay in possession. This is just to comment as to how the builder
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has misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option but

to sign on the dotted lines.

Payment of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does

not intend to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 ofthe rules. Rule 15 has been reproduced

as under:

Rule 75, Prescribed rate ofinterest- [Proviso to section 12,
section 78 and sub-section (4) ond subsection (7) of section
7el
@ For the purpose of proviso to section 12; section 18; ond

sub-sections (4) qnd (7) ofsection 19, the "interest at the
rote prescribed" shall be the Stqte Bank oflndia highest
marginalcost of lending rate +20k.:

Provided that in case the Stqte BankoI lndia marginal
cost of lending rqte (MCLR) is not in use, it shall be
reploced by such benchmark lending rates which the
Stote Bank oI lndio moy ix from time to time for
lending to the general public,

The legislature in its wisdom in the subordinate legislation under

the provision ofrule 15 ofthe rules, has determined the prescribed

rate of interest. The rate of interest so determined by the

legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases.

19. Consequently, as per website of the State Bank of India i.e.,

https:/ /sbi.co.in. the marginal cost oflending rate (in short, MCLRJ

as on date i.e., 28.04.2023 is 8.7Oo/o. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +20/o i.e.,

1O.7Oo/o.

18.
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20. The definition of term 'interest' as defined under section 2[za) of

the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case ofdefault, shall be equal to the rate

of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:

"(za) "interest" meons the rotes of interest poyable by the
promoter or the allottee, as the cose may be.
Explonqtion. -For the purpose of this clause-
(, the rate of interest chargeable from the allottee by the

promoter, in case ofdefault, sholl be equal to the rate of
interest which the promoter shqll be liable to poy the
qllottee, in case oldefoult;

(i, the interest payoble by the promoter to the a ottee sholl
be from the dqte the promoter received the amount or
any part thereoftill the date the amountor port thereof
and interest thereon is refunded, and the interest
poyoble by the allottee to thepromoter shollbefrom the
date the ollottee defaults in payment to the promoter till
the date it is poid;"

21. Therefore, interest on the delay payments from the complainant

shall be charged at the prescribed rate i.e., 10.70% by the

respondent/ promoter which is the same as is being granted to the

complainant in case of delayed possession charges.

22. On consideration of the documents available on record and

submissions made by both the parties regarding contravention of

provisions ofthe Act, the authority is satisfied that the respondent-

builder is in contravention ofthe section 11(4J[a) ofthe act by not

handing over possession by the due date as per the agreement. By

virtue of clause 17 of the agreement executed between the parties

on 31.08.2015, the possession of the subject unit was to be

delivered within 48 months from the date of agreement to sell.

Therefore, the due date of handing over possession was
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31.08.2019. The respondent failed to handover possession of the

subiect unit till date ofthis order. Accordingly, it is the failure ofthe

respondent/promoter to fulfil its obligations and responsibilities

as per the agreement to hand over the possession within the

stipulated period. Accordingly, the non-compliance of the mandate

contained in section 11(4)(aJ read with proviso to section 1.8(1) of

the act on the part ofthe respondent-builder is established. As such,

the allottee shall be paid, by the promoter, interest for every month

of delay from due date of possession i.e., 31.08.2019 till date of

grant of OC i.e., 17.02.2022 plus two months (17.04.2022) at

prescribed rate i.e., 10.70 0/o p.a. as per proviso to section 18(1) of

the act read with rule 15 of the rules.

F.ll Conveyance deed

23. With respect to the conveyance deed, the provision has been made

under clause 10 of the buyer's agreement and the same is

reproduced for ready reference.

8. Conveyance

"Subject to the approvol/no objection/clearances of the
oppropriate authoriqt, as moy be required in terms of
statutory laws/rules, the Developer wi execute and get
registered the Conveyance Deed in respect of the Sqid lJnit,
after oll dues ofthe Developer and other statutory dueshave
been paid in full by the Buyer ond the soid commerciol unit
is reacly for occupation, to confer upon the buyer/his
nominee, marketable title to the said commerciol unit free
from all encumbrances in due course of time. The
Conveyance Deed shall be in the form and content os
opproved by the Developer's advocote. The buyer undertakes
to execute conveyonce deed within the time stipuloted by the
developer in its written notice. The buyer wi be solely
responsible ond liable for compliance of the provisions of
Indiqn Stomp Act 1899 including any actions token or
deJiciencies/penolties imposed by the competent
authority(ies). The Buyer, subject to the income tox and
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nomi nee........-..-....."

24. Section 17 (1) of the Act deals with duties of promoter to get the

conveyance deed executed and the same is reproduced below:

"77. TrdnsJer of titte.-
(1). The promoter shall execute o registered conveyonce deed
in favour of the dllottee along with the undivided
proportionate title in the common areos to the association of
the ollottees or the competent authoriqr, as the cose may be,
ond hond over the physicql possession of the ptot, opartment
of building, os the cose moy be, to the allottees and the
common ereas to the ossociat[on of the allottees or the
competent authoriqt, os the case moy be, in o real estate
project and the other title documents pertaining thereto
within specifed period as per sqnctioned plons os provided
under the locol lIws:
Provided that, in the absence of ony local law, conveyance
deed infovour ofthe allottee or the association ofthe allottees
or the competent authoriq/, qs the cose mqy be, under this
section shall be carried out by the promoter within three
months from dote ofissue ofoccupancy certifcate.

25. The respondent is under obligation as per section 17 ofAct to get

the conveyance deed executed in favour of the complainant.

Accordingly, the respondent is directed to execute the conveyance

deed in favour of the complainant after receiving all pre-requisite

from the competent authorities, if any.

H, Directions ofthe Authority:

26. Hence, the Authority hereby passes this order and issue the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoters as per the

Complaint No, 4296 of 2021
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functions entrusted to the Authority under Section 34ffl of the Act

of 2016:

i. The cancellation of the allotted unit vide letter dat ed 27 .07 .2027

on the ground of non-payment of dues and its re-allotment vide

Ietter dated 04.08.2021are hereby ordered to be set-aside and

the same is re-stored to its original position. A direction is given

to the respondent/builder to offer possession ofthe allotted unit
to the complainants and give its possession after receipt of
payments due.

ii. The respondent is directed to pay interest at the prescribed rate

of L0.7 0o/o p.a. for every month of delay from the due date of
possession i.e., 31.08.2019 till date of grant of OC i .e.,1.7 .O2.2OZz

plus two months ( 77.04.2022) atprescribed rate i.e., 10.70 o/op.a.

as per proviso to section 18(1) ofthe act read with rule 15 ofthe
rules.

iii. The respondent is under obligation as per section 17 ofAct to get

the conveyance deed executed in favour of the complainants.

Accordingly, the respondent is directed to execute the

conveyance deed in favour ofthe complainants after receiving all

pre-requisite from the competent authorities, if any.

iv. The respondent is directed to pay arrears of interest accrued

within 90 days from the date of order as per rule 16(2J of the

rules.

v. The complainant is directed to pay outstanding dues, if any, after

ad.iustment of interest for the delayed period and to take the

possession of the sublect unit within two months from date of

this order.

Page 25 of26



HARERI.,.

GURUGRAM complaint No. 4296 of 2O21

vi. The rate of interest chargeable from the allottee by the promoter,

in case of default shall be charged at the prescribed rate i.e.,

70.7 0o/o which is the same rate of interest which the promoter
shall be liable to pay the allottees, in case of default i.e., the
delayed possession charges as per section ZIza) ofthe Act.

vii. The respondent shall not charge anything from the complainant
which is not the part of the buyer,s agreement.

27. Complaint stands disposed of.

28. File be consigned to the registry.

Asho
M

Haryana Real Estate Regulatory Authority, Gu

Datedt 28.04.2023

&
&

Sanjeev

Page 26 of26


