I HARERA
&5 GURUGRAM Complaint no. 2690 of 2022 & 5 others

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Order pronounced on: 24.05.2023
" Name of the Builder Vatika Limited |
Project Name Vatika City INX City Centre
7 CR/2690/2022 Kundan Lal Kalra V/s Vatika Mr. Divjyot Singh |
Limited Ms. Ankur Berry

2. CR/2536/2022 Abhishek Kalra V/s Vatika Limited Mr. Divjyot Singh
Ms. Ankur Berry |
3. CR/2379/2022 Simran Singhiqra:n Govind Singh & | Mr. Varun Kathuria

Shgb akshm Singh V/s Vatika Ms. Ankur Berry
At ited
4. CR/2520/2022 chancri“a gh & Raman Chugh | Mr. Varun Kathuria

s | V/sVatika Limited Ms. Ankur Berry
5. | CR/2519/2022 / ]-Anumdﬁ?lﬁ{aﬂmﬁf_ﬁ Vatika Limited | Mr. Varun Kathuria
o Ms. Ankur Berry
6. ca;zzm;zuﬁa"@ Shhhimlﬁiaﬁir & Submg}cshamj Mr. Varun Kathuria
| ‘Singh WE Vatika f.LmItEd Ms., Ankur Berry
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This order shall EISHDSE‘ uf a}l@eﬁ‘sm Eﬁe;\tnmpiamts titled as above filed
before this authority under sect:an 31 uf the Re;ﬂ Estate (Regulation and
Development) Act, 2016 fﬁeremaf,ter. referred as “the Act”) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017
(hereinafter referred as “the rules”) for violation of section 11(4)(a) of the
Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

AT
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namely, India Next City Centre (commercial complex) being developed by
the same respondent/promoter i.e,, Vatika Ltd. The terms and conditions
of the builder buyer’s agreements, fulcrum of the issues involved in these
cases pertains to failure on the part of the promoter to deliver timely
possession of the units in question, seeking award of delayed possession
charges, assured return and the execution of the conveyance deeds.

The details of the complaints, unit no., date of agreement, assured return
clause, assured return rate, possession clause, due date of possession, total
sale consideration and amupnz@%qp and relief sought are given in the
table below: [* A ;;} |

Project: Vatika INXT Ciryfﬁefm,lﬁpﬁ;dmﬂ'{atlka India Next, Gurugram,

HR-122012 Z AN 288 4L A N\

Assured return clﬁﬁﬁ%@{m bearing no: 2690-2022, 2536-2022

The unit has been a o youwithanassured i"q?ﬁ_t_hly return of Rs, 65/~ per sq.ft.
However, during t;i' %1 irse of construction till Sé‘i‘*'-' time the building in which your
unit is situated is ‘%zr possessio yﬁfﬁm!l be paidian additional return of Rs. 13 /-
per sq.ft. Therefu:;,%ér return Eajr"alle-;t:p you shallbe as follows:

This addendum form “ai! i.n't'égralj pa;ét ufibuilﬁer{ﬁg?er;ﬁ—ﬂgreement
: o X ¢ ‘% d$ LN 7

A. Till completion o ‘%hﬁe_’? Li_&inggfﬁs.;?ﬁfﬁ peﬁyg,ft :

B. After Completion “r@éwu@&_ﬁ;w’fﬁﬁﬂ”ﬂ‘

You would be paid an as?u@}“@_g;g}y,g;fa.t}ﬂ on a monthly basis before the 15th

of each calendar month. e ——

The obligation of the de eiegr shallbe Hie&?é:y-le premises of which your flat is part
@Rs. 65/- per sq.ft.In E&’é enti Egc@ﬁggq?"re@m being higher or lower than
Rs. 65/- per sq.ft. ' ' -

= 1|

1. If the rental is le§s.than Rs 65 /- per sqd;(ﬁ than yousHall be returned @Rs. 120/- per
sq.ft. for every Rs. P/ﬂzﬁwﬁic}r achieved rental is lesé than Rs. 65 /- per sq.ft.

2. If the achieved rental is higher than R. 65/- per sq.ft. than 50% of the increased
rental shall accrue to you free of any additional sale consideration. However, you will
be requested to pay additional sale consideration @Rs. 120/- per sq.ft. for every rupee
of additional rental achieved in the case of balance 50% of increased rentals
Assured return clause in complaint bearing no: 2379-2022, 2376-2022

The unit has been allotted to you with an assured monthly return of Rs. 65/- per sq.ft.
However, during the course of construction till such time the building in which your
unit is situated is ready for possession you will be paid an additional return of Rs.
6.50/- per sq.ft. Therefore, your return payable to you shall be as follows:

This addendum forms an integral part of builder buyer Agreement
A. Till offer of the possession: Rs. 71.50/- per sq. ft.
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B. After Completion of the building: Rs. 65 /- per sq. ft.
You would be paid an assured return weef, ........on a monthly basis before the 15th

of each calendar month.

The obligation of the developer shall be to lease the premises of which your flat is part
@Rs. 65/- per sq.ft. In the eventuality the achieved return being higher or lower than
Rs. 65/- per sq.ft.

1. 1f the rental is less than Rs. 65/- per sq.ft. than you shall be returned @Rs. 120/- per
sq.ft. for every Rs. 1/- by which achieved rental is less than Rs. 65/- per sq.ft.

2. If the achieved rental is higher than R. 65/- per sq.ft. than 50% of the increased
rental shall accrue to you free of any additional sale consideration. However, you will
be requested to pay additional sale consideration @Rs. 1 20/- per sq.ft. for every rupee

of additional rental achieved in the case of balance 50% of increased rentals
Assured return clause in complaint bearing no. 2520-2022,2519-2022
Since the unit would be completeéd and handed over by 1st October 2010, and since
the allottee has paid part/ full ‘consideration on signing of this agreement, the
developer hereby undertakes to.make ment by way of committed return during
?ﬂvthg allottees duly accepts:

i _" ]
construction period, as undef, wh
' o SR
Al
=

A '\_"lL ‘*
o

.................. \_,f“;?_

------------------ F. % J5 " . .
F AV J | -

o N Vo
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y J | UG | L
— % -1

L .-: h

B i

.................. . : %A
.................. \
It is hereby spec cal clarifi a r‘"”n‘:'.:m'l:11“t1':té_-“:1 E'etum would be paid by the
developer up to ......cow... 0r in the event o nﬁiﬂgla imcompletion of the project, up to
the date of offer fog i %1 mit to the allottee,

, Y A )

.j | Fyo~

of the project and létting out of space

\T L
Clause N(i) Return cam ic-ir
That on the completi j

C d be let -out by the developer at
his own cost to a bonafide esseeat inimbiréntal of Rs. 62/- per sq.ft. per month
less TDS at source. In the even velGper being unable to finalize the leasing

arrangements, it shall pay the mini entat Rs. 62/- per sq.ft. per month to the
allottee as Minimum. Guar t%ﬁ%ﬁﬁ@f 36 months after the date of
completion of the project or | dat aid unit/space is put on lease, whichever

is earlier. If on account of an reasan, the Ifea_se rent achieved is less than Rs. 62/- per
sq.ft. per month of super area, then the Developér shall return to the Allottee, a
compensation calculated-at Rs.‘128/~(in' Cr'2519-2022) 127.60/- (in CR 2520-

2022) for everyone rupee drop in the lease rental below Rs. 62/- per sq.ft. per month,

1 2 3 4 5 G 7
Sr. | Complaint Unit no. & Allotment Date of Due date Total sale
no | no.ftitle/reply |area letter ment of consideration/
status admeasuring { possession  Amount paid
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1. | CR/2690/2022 1431, 14 floor, NA 29.03.2010 29.03.2013 | Rs. 20,00,000/-
Kundan Lal Kalra power A
Vs 500 sq.ft. Rs. 20,00,000/-
Vatika Limited
Finally allotted
unit: 514,
5t floor,
block E
2. |CR/2536/2022 11432, 14 floor, NA 29.03.2010 29.03.2013 Rs. 20,00,000/-
tower A vgbxed
Abhishek Kalra
& Anr. V/s 500 sq.ft Rs, 20,00,000/-
Matika Limited Finally allotted
unit: 515,
5% floor,
block E
3. | CR/2379/2022 |232.2™ fvor, 28122010 (28.12.2010 28.122013 | Rs. 25,00,000/-
Simran  Singh |500 sq.ft o
lgram  Govind |y Rs. 25,00,000/-
Singh & | Finally alluu'ed 23 B
Shubhlakshmi Unit: s S N
Singh
Vis
Vatika Limited
4. | CR/2520/2022 Cannot be Rs. 20,00,000/-
Chandrakant pscertain
Chugh & Raman Rs. 20,00,000/-
Chugh
Vis
Vatika Limited
5. | CR/2519/2022 nnot be Rs. 20,00,000/-
Anuradha Dheer scertaln
V/s Rs. 20,00,000/-
Vatika Limited
6. | CR/2376/2022 [ : 29.10:2013 | Rs. 25,00,000/-
Shobha Thapar & | fi oWwer A
Subhlakshami Rs, 25,00,000/-
Singh < G
Vis
Vatika Limited

4. The aforesaid MARE&A:mplamants against the
promoter on a@}% RP /&{amﬁ]lder buyer’s agreement

executed between the parties inter se in respect of said units for not

handing over the possession by the due date, seeking award of delayed

A
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possession charges, assured return, and the execution of the conveyance
deeds.

It has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the promoter/
respondent in terms of section 34(f) of the Act which mandates the
authority to ensure compliance of the obligations cast upon the promoters,
the allottee(s) and the real estate agents under the Act, the rules and the
regulations made thereunder.

ﬂle;:[ h;r the complainant(s)/allottee(s)are

ot L ,1
angg'hed case, the particulars of lead case

CR 2690/2022 titled as Kmiqqn Lal Kalra Vs. M/s Vatika Limited are

-A.J’L.'-

being taken into cnpsmleré-ttibn f”f"ﬂetermimng the rights of the allottee(s)

The facts of all the cumplal

also similar. Out of the abuv&;

S
qua delay pussessfgﬁg}(arges aésuffd return and execution of conveyance

'F

deeds. B f - 1
Project and unit fﬁlatednilei‘aiis | i
The particulars ofﬂre(Prp}ect-th% detalls pf séle consideration, the amount

A\
paid by the c:umplamaﬁtts) ‘dataaf pmposed handing over the possession,
delay period, if any, have beei, &é"ﬁ‘iﬂed In the following tabular form:

CR 2690/2022 uug;a qs’,l(ugdﬁn@ Kﬂlra Vs. M/s Vatika Limited

S. No. ﬁea"ds - - Tnfurmatiun

1. Name anﬂ leaanmi of the . Vatlica Inxt City Center” at Sector 83, |
project Gurugram, Haryana

o Nature of the project Commercial complex

3 Area of the project 10.72 acres

4. DTCP License 122 of 2008 dated 14.06.2008
valid upto  13.06.2018 ‘
Licensee name M/s Trishul Industries

5. RERA registered/ not Not registered
registered

6. Allotment letter NA
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7. Date of execution of 29.03.2010 (page 27 of complaint) j
builder buyer’s
dgreement
8. Unit no. 1431,14% floor, tower A (page 30 of
complaint)
New unit 514, 5% floor, block E (page 53 of
complaint)
9. Total consideration Rs. 20,00,000/- (page 30 of complaint)

10. | Total amount paid by the | Rs. 20,00,000/- (page 30 of complaint)
complainants
11. Due date of delivery of | 29.03.2013
possession

12. Date of offer of
possession to the
complainants

13. | Occupation certificate

14. | Assured rettyﬁ{ﬁiﬁu

paid by thgffggp?nd
till 30.09.20:
Facts of the cnn?p‘lalht

The cumplalnathabhuked a cammqrcial unit bearing no. 1431

LR Nﬂtuﬁered

admeasuring SOQ sq. ft. [supeﬂ area) on fhtst*ﬂour tower D in “Vatika
Trade Centre”, Nhﬂ ﬁr-&3,g,ﬁn%grgﬁn Subsequently, a builder
y .

1-1"-"

buyer agreement da;éd ~249‘ 63 E’ﬂiﬁ? t&as éxecuted between the parties.

The comptamant%:a%pa;% the e;;tlge saLg consideration.

That in terms ufﬁa&s&?%fﬁ:&ag%&aﬂ?ﬁﬂm respondent was to deliver
the possession ofl;ijé i:n}'ﬁ_rﬁarcidl @ft Within 36 months from the date of
signing of the agreement. The respnndent therefore was obligated to
deliver the possession of the unit by 23.02.2013. Till date the respondent
has not offer the possession of the unit to the complainant. Therefore, as
on date of filing of the present complaint there is a total delay of 9 years 2
months in handing over the possession of the allotted unit.

That the respondent thereafter vide letter dated 27.07.2011, informed the
complainant that the project site is being relocated to a new location which

is strategically better located as it is in the proximity to National Highwe,xez/r
Page 6 of 31
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8 and the Dwarka Expressway. It was represented by the respondent that
the project land is owned by one Trishul Industries and the respondent is
the principle and controlling partner of Trishul Industries. The respondent
also represented that Trishul Industries has also obtained a license
bearing no. 122 of 2008 from the Director of Town and Country Planning
Department, Chandigarh for developing the said land. Subsequently, the
respondent sent another letter dated 17.09.2013, informing that the
complainant now has been allotted unit bearing no. 514 measuring 500 sq.
ft. on the 5% floor of block Eat%h&naw location.

Further, as per clause 2 of th_‘qé%jweinent in lieu of the investment made
by the complainant in ,thﬁ'b%q?g;&%t’fi“e_‘respundent agreed to pay to the
complainant a ﬁxeq%étﬁfed réﬁ?n“atrthejrate of Rs. 78 per sq. ft. i.e,, Rs,
39,000/- every g‘fﬁﬁ”éjﬂfﬁs hﬁ'&r‘cﬁ"ﬂ;ﬂ Z\fojgﬁe agreement the assured
returns of Rs. 39fﬂ§lbf was to-be p‘zﬁaby it éﬁgry month w.e.f. 29.03.2010,
till the cnmpleﬁ&ﬁiﬁheﬁmi&ct? N

That in terms of ﬂxé'aL éine:nt, the ?esggn . I_.t' started making payments
of the assured retuxrﬁiwﬁfwﬂpﬂl%?ﬂiﬂzltused to deposit the assured
returns directly into thﬁaﬂ&ﬁ-&ﬂ;:ﬁﬁhe complainant. In terms of the
agreement the r‘égqpmfént h'g:s @t_éeﬁl&nmiﬂitted to pay the assured
returns at the ra’& 61‘ fis,&fﬂu’pgf fh“f’tt”t:ﬁ the completion of the project.
However, it has ﬁg@the!‘a!ssﬁ.lredreturns atthe rate of Rs. 78 per sq. ft. only
till August 2018 and thereafter the said rate was unilaterally reduced by
the respondent to Rs. 65 per sq. ft. without giving any prior intimation to
complainant. The respondent thereafter for the month of September 2018
made the payment at the rate of Rs. 65 per sq. ft. However, after September
2018 it has abruptly stopped making the payment of the assured returns

A~

without any plausible explanation.
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The respondent thereafter vide e-mail dated October 31, 2018, suspended
the payment of the assured returns on frivolous grounds. It subsequently
on November 30, 2018, sent another mail and informed that the further
payment of assured returns shall remain suspended till June 2019. On June
14, 2019, the respondent sent another e-mail providing an update about
the project. In the said e-mail it mentioned about the shifting of the various
companies in the areas around the project. However, no update about the
project in question was given by it. In the said e-mail it was nowhere
mentioned that as to when: ﬂa'j'agsﬁession of the commercial unit would
be delivered to the cnmpl : it The respondent in its e-mail further
mentioned that they sh;lt“be ,q\ il ﬁg ‘the accounts of the complainants

till June 2019 and m‘ﬁd l'L“' fliat}ﬂn statement along with the

addendum agree )};t cuntﬁfning the nevised clauses of the buyer
agreement. [t w.Eas ﬁirther mentionedin the e-mail that only after the
addendum agre&méut isy xecutfed by the camplamant the payment in
respect to the nut‘qta}ﬂmg assur!ed i‘etur)fps shall be disbursed to him and
the said payment wdu}&hg fsburseﬁ‘:t? tﬁ“ree instalments. The changes or
new clauses which tﬁ?“ri%p{:ngﬁg’nt' ﬁrlrtended to incorporate in the
addendum agreement ﬂwe  ‘never psﬁnwﬂ or discussed with the
complainant anﬁef’[sinn %“ Mend 'the angma] agreement was
unilaterally takeh b‘f{‘l’ W’il:l’;uut flls Eunsent. However it did not share the
said addendum agreement that they were claiming that the complainant
would have to sign.

Since then, the complainant has been regularly and repeatedly following
up with the respondent and enquiring about the payment of the assured
returns and the status of the project. However, the respondent has neither
made the payments of the assured returns after September 2018 without

any justifiable reasons nor delivered the possession of the office space. The
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15.

16.

17.

HARERA

A GURUGRAM Complaint no. 2690 of 2022 & 5 others

respondent failed to provide any update about the project the complainant
therefore visited the project site and was surprised to find that the work
on the project site was still not completed. It was found that it has been
misrepresenting to the investor that the work of the building was over and
the same were ready to be offered for possession. The survey of the project
site revealed that there was a lot of work that was needed to be done.

That the complainant thereafter again followed up with the respondent for
the remaining outstanding dues Despite continuous follow ups, it has

failed to make the paymentqﬂtﬁ:m}tstandmg assured returns,

.-||_

respondent under séeﬁ ) -?anﬂ’ Bﬁ[ﬁ}.ﬂf’the Insolvency and Bankruptcy
Code, 2016 beforg”@ atmnﬁfﬁmﬁﬁaﬂy Lam‘mhunal Chandigarh Bench.
The said msulvd'nﬁ etmnnlls stﬂl pendlﬁglfnt adjudication before the

) I S 1

NCLT, Chandigarh"" 'i | i ;' 1)/

The cause of act;d{l- KP\Q‘ Cﬂmmatagamse in September 2018 when

the respondent abrhp‘ﬁrsfuﬂpedrpaymg !.‘he committed assured returns.

The cause of further ap‘?&on ﬁ&tﬁbe‘r §1 2018, when it sent an e-mail

suspending the p ﬁient‘?fufth& a%ureﬂ rerurns on frivolous grounds. It
;:ﬁvem%er Eﬁ ‘20‘18‘ When it sent another mail and

informed that the—ﬁirther paymentl of /assuréd returns would remain

further arose o

suspended till June 2019. The cause of action also arose in June 2019 when
it again failed to pay the assured returns. The cause of action is still
subsisting and continuing as the respondent has failed to deliver the
possession of the commercial unit till date.

Relief sought by the complainant:

The complainant has sought following relief(s): AY‘
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i. To handover the actual, physical, vacant possession of the
commercial unit.
ii.  Delay possession charges.
iii. To direct the respondent to make payment on account of the
assured return in terms of the builder buyer agreement.
On the date of hearing, the authority explained to the respondent/
promoter about the contraventions as alleged to have been committed in
relation to section 11(4) (a) of the act to plead guilty or not to plead guilty.
Reply by the respundentig :i__;:'r.:-';‘;,".'."l

a. That the cnmplainagrhas %‘;p.m; ]ot*us standl or cause of action to file
the present cnmpIa&t Jﬁsﬁs‘ﬁﬂwan ermnenus interpretation of the
provisions uftjlyigt as wamasaﬁf;tco&eei understanding of the terms
and conditions’ ﬁf:he buyers agreiement dated 29.03.2010, as would be
evident from. the suhmlssmns made in the following paras of the
present reply. \’ < AYE ' I ',

b. The cumpIalnant’hh’s%gfsdlraateé’ﬁ{mseif in filing the above captioned
complaint before the auﬁw;i&.as E'he relief being claimed by him
cannot be saﬁg ILwithi ﬂl%galjh of jurisdiction of this forum. It is
humbly sub f tl’tatJ‘llpu:ul!li"'c“hél enﬁctﬁnent of the Banning of
Unregulated bepusit;smemeﬁ An‘ﬁ, 2[]1'1 the ‘assured return’ and any

“committed returns” on the deposit schemes have been banned. The
respondent having not taken registration from SEBI thus cannot run,
operate, continue an assured return scheme. The implications of
enactment of BUDA Act read with the Companies Act, 2013 and
companies (Acceptance of Deposits) Rules, 2014, resulted in making
the assured return/committed return and similar schemes as

unregulated schemes as being within the definition of “deposit”. As per
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section 3 of the BUDS Act, all unregulated deposit schemes have been
strictly banned and deposit takers such as builders, cannot, directly or
indirectly promote, operate, issue any advertisement soliciting
participation or enrolment in or accept deposit. Thus, section 3 of the
BUDS Act, makes the assured return schemes, of the builders and
promoters, illegal and punishable under law. Further as per the SEBI
Act, 1992, collective investment schemes as defined under section 11
AA can only be run and operated by a registered person. Hence, the

assured return schemes haV&hE%ume illegal by the operation of law and

ﬂ""h._o run a scheme which has become

A.lu"

the respondent cannot he; a
infructuous by law. Elsu it gsﬁfmpnrtant to rely upon clause 35 of the
BBA dated 21. ﬂﬂﬁ?lfﬂ?h{ﬁﬁ sp”hmﬁ‘call} caters to a situation where

--.-.--':-

certain prowspﬁ g{the BBAD

law. Thus, the %mplamt degqrvlqs to badﬁmlssed at the very outset,
without wast 'gjp eci us thu thlSa hortty

¢. The complainan f q\ ]ujred,tht%moh]tﬁlﬁ‘}éturns till September 2018.
The complaint ha{*bgen‘ﬁladhbfr“t‘]’@hf:pmplamant just to harass the
respondent and to ga‘?i‘the,uéﬁstanﬁchment Itis pertinent to mention
here that furﬁ:hg falt. adjudi qﬁri‘of grievances as alleged by the
complainant rquﬁres &’étalleﬂ I"béraﬁnn by leading the evidence and

me}uﬂpﬂahle due to application of

cmss-exammﬁﬂunﬁhus uhlﬂr l(.hertwl caurthas jurisdiction to deal with
the cases required detailed evidence for proper and fair adjudication.
d. That it is also relevant to mention here that the commercial unit of the
complainant is not meant for physical possession as the said unitis only
meant for leasing the said commercial space for earning rental income.
Furthermore, as per clause N(d) of the agreement, the said commercial

space would be deemed to be legally possessed by the complainant.

A
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Hence, the commercial space booked by the complainant is not meant
for physical possession.

e. Thatinview of the judgment and order dated 16.10.2017 passed by the
Maharashtra RERA Authority in the complaint titled Mahesh Pariani
vs. Monarch Solitaire in, complaint no: CC00600000000078 of 2017,
wherein it has been observed that in case where the complainants have
invested money in the project with sole intention of gaining profits out
of the project, then they are _ip_the position of co-promoter and cannot

be treated as an ‘allottee’. T, 62

ithority therein opined as under:

¥

"It means that the Comp ave the status of ‘Co- promoter
of the project, it isiel that the dispute between the
Complainants apd'the Re pnn,den of a civil nature between the

promoter a oter, . and./does not pertain to any
contraven n{&? e Real 'tﬂ' ’Dufaﬁun and Development) Act,
2016. Th int rs,ﬁereﬁﬁ dfs.-ﬁi{}gi'ﬁ

Thus, in view eff%ﬁq afuresa.ld dﬂcmmn, the. cpmplamant herein could not
and ought not have file the sent m lamt being a co-promoter.
g @é\ pre cl‘o P gaco-p

V,’s Mﬁ qdmarkﬂpartmentm Ltd.
d@&d ed’nn 07.08.2018 the hon'ble

f. Inamatter ufﬁ'

(complaint no.

Haryana real Estate Reg tbry’a‘ﬁmﬂnty has taken the same view as

. a
observed by h%h!r%@rﬁl{in ﬁ»&}lﬂ%ﬂfiani stated that,

“The Complainants_ 2:@ gnng a_complaint dated 15.5.2018 with

regard to jng nﬁ the upsu d rétyrn o f. R$.55,000/- per month.
As per Clouse ‘4’ f ‘the-Mem mndum af' ‘Understanding dated
14.8.2010, the Complainants are insisting that the RERA Authority
may get the assured return of Rs.55,000/- per month released to him.
A perusal of the Real Estate (Regulation & Development) Act, 2016
reveals that as per the Memorandum of Understanding, the assured
return is not a formal clause with regard to giving or taking of
possession of unit for which the buyer has paid an amount of Rs.55
Lakhs to the builder which is not within the purview of RERA Act.
Rather, it is a civil matter. Since RERA Act deals with the builder
buyer relationship to the extent of timely delivery of possession to the
buyer or deals with withdrawal from the project, as per the
provisions of Section 18 (1) of the Act. As such, the buyer is directed
to pursue the matter with regard to getting assured return as per the /{(

Page 12 of 31



l HARERA

&5 GURUGRAM Complaint no. 2690 of 2022 & 5 others

Memorandum of Understanding by filing a case before an
appropriate forum/Adjudicating Officer.”

Thus, the RERA Act, 2016 cannot deal with issues of assured return and
hence the present complaint deserves to be dismissed at the very
outset. That further in the matter of Bharam Singh & Ors vs. Venetian
LDF Projects LLP (Complaint No. 175 of 2018), decided on
27.11.2018 the hon’ble authority, Gurugram upheld its earlier decision
of not entertaining any matter re]ated to assured returns. That the

Hon'ble Authority in thgw do

“that as already decm'e;f n comple brr no. 141 of 2018 no case is made
out by the Compl! am at'since the authority has taken a view
of much earlier _am qhe ?fmgmy cannot go beyond the

view taken a M assured return schemes, the
authority h ,g sdictior

a piplainants are at liberty
to approa prapﬂﬂ'é‘ € ipjﬂ,ﬂdy

g. The complainant cumg, befﬂre thls EUEhOli‘lty with un-clean hands.

The complain i] %b led bxf the™ qq*rqtilamant just to harass the
respondent an %M ust rénch!rgénﬁ The actual reason for filing

of the complaint eﬁ;; J wﬁha’ﬁggﬂ financial valuation of the real
estate sector, in the pésﬂ'e*iv yehr‘s‘and the allottees malicious intention

to earn sume { Epgrf emic has given people to think
beyond the ha

of others. The ¢om;ﬂamapthaq 1115} qlted\tlrle present false and vexatious
complaint against the respondent who has already fulfilled its obligation
as defined under the BBA dated 29.03.2010.

tto} ‘gain financially at the cost

.1t is submitted that the complainant entered into an agreement i.e.,
builder buyer agreement dated 29.03.2010 owing to the name, goodwill
and reputation of the respondent. According to the terms of the BBA
dated 29.03.2010, the construction of unit was completed and the same

was duly informed to the complainant vide letter dated 26.03.2018. Due

A~
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to external circumstances which were not in control of the respondent,
minor timeline alterations occurred in completion of the project. Even
though the respondent suffered from setback due to external
circumstances, yet it managed to complete the construction.

i. The present complaint has been filed on the basis of incorrect
understanding of the object and reasons of enactment of the RERA, Act
2016. The legislature in its great wisdom, understanding the catalytic
role played by the real estate sector in fulfilling the needs and demands

- 1|-' :

for housing and mfrastm_-' ffm the cauntry. and the absence of a

f'-_,—;

! c“ems of both buyers and promoters
in the real estate‘ﬁ‘-gin ‘E -‘iru-' t ] ‘“ﬁﬁfféd the RERA Act, 2016 aiming
to gain a health tfrt}rdeéﬁ,’- gm%th of. fﬁE industry The Act has been
enacted to hal;ﬁ"' cethe interests nf{:onsurherand promoter by imposing
certain respnr&iﬁ‘il{tigs on budr 'I‘hus WJ}HE sections 11 to section 18 of
the RERA Act, g\ ri est n lﬁséjhs the function and duties of
the promoter/de 0 I‘I‘Q«,g‘?ovfdes the rights and duties of
allottee. Hence, the Rm&&hlﬁ{vas never intended to be biased
legislation pr ﬁd er thej intent was to ensure that
both the al[ottgi ﬂﬁf’ b k&pt at"i)ar and either of the party

should not be E_!Hﬂé‘htﬂ lpu)f’fgr_!due;m a_;E_t-ﬂ‘l.‘jﬂl'mSSan of part of the other.

j. The complainant is attempting to seek an advantage of the slowdown in
the real estate sector, and it is apparent from the facts of the present
case. The main purpose of the present complaint is to harass the
respondent by engaging and igniting frivolous issues with ulterior
motives to pressurize the respondent. It is pertinent to submit that the
complainant was sent letter dated 27.03.2018 informing of the

completion of construction. Thus, the present complaint is without any
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basis and no cause of action has arisen till date in favour of the
complainant and against the respondent and hence, the complaint
deserves to be dismissed.

k. It is brought to the knowledge of this authority that the complainant is
guilty of placing untrue facts and is attempting to hide the true colour of
his intention. Before buying the property from the erstwhile allottee, the
complainant was aware of the status of the project and the fact that the
commercial unit was only intended for lease and never for physical
possession. 25

cum E'}IES have been filed and placed on the

record. Their authenn,gf}hs not Jq dt@ute Hence, the complaint can be

decided on the basf’é«p‘f,kh’és%ruhﬂﬁpufed ¢ucuments and submissions

.-' —t;‘ r" . e s A N

\¢

Copies of all the relevant clm

made by the parties.
Jurisdiction of @qumarjtg ) |
The respondent bﬁlﬂilsed plzehl%un#r}r ﬂb}El:‘.'.‘tan regarding jurisdiction of
authority to entertf in, me:{prﬁertt cnm[ﬂafr;f. 'I‘he authority observes that
it has territorial as WEH:‘;S‘ suhfemt marl.‘ﬂ' ]Urlsdlctmn to adjudicate the
present complaint for the' reasugs g:w.en ‘below.

E. I Territorial ]grﬁdicﬂpn“‘ PR

As per notlﬁcatm% ng 1/92;‘?0f?‘l[iTCP déted 14.12.2017 issued by Town
and Country Plannmgﬂepaﬂment Haryana the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint,

E. Il Subject-matter jurisdiction

L
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case
may be, to the allottees, or the common areas to the association
of allottees or the campetena autbunm as the case may be;

The provision of assured ?‘e' 'mﬁ.s' part of the builder buyer's
agreement, as per c!ause:g e BBA dated........ Accordingly,
the promoter is respans; ; oﬁhganons,a’respannbm:ras

and functions inc ngﬁpa £¢ﬂmf a&s‘ure.;i returns as provided
in Builder Euye,/u s ;
Section 34-Fﬂnﬁiﬂns afﬁiedﬂtﬁoﬁty

34(f) of the dcbpg:wdes to ensure; mmpfche of the obligations
cast upon the pramoters; the uﬂarIHes and thereal estate agents
under this A# Hﬁ:ﬁ{he rules pndr&gh‘!atfbns ;pade thereunder:

17. So, in view of the prqwsmns of the Act of 2016 qunted above, the authority

18.

19

has complete jur;sdlct:{:n to clemde the complaint regarding non-
compliance of Gbl:gat:;n; l:rnj:'qth.é.pmmoter leaving aside compensation
which is to be dec1ded _by thf.t ad]udicatmg uffr:er if pursued by the
complainant ata Iater stage NN
Findings on the ’rellef suught h]} tha mmplainant-

The common issues with regard to delayed possession charges, assured

return and execution of conveyance deeds are involved in all these cases.

F.I Assured return

While filing the petition besides delayed possession charges of the allotted
unit as per builder buyer agreement, the claimant has also sought assured
returns on monthly basis as per clause of BBA, addendum to the agreement

at the rates mentioned therein till the completion of the building. It is

/’L.-—"
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pleaded that the respondent has not complied with the terms and
conditions of the agreement. Though for some time, the amount of assured
returns was paid but later on, the respondent refused to pay the same by
taking a plea of the Banning of Unregulated Deposit Schemes Act, 2019
(herein after referred to as the Act of 2019). But that Act does not create a
bar for payment of assured returns even after coming into operation and
the payments made in this regard are protected as per section 2(4)(iii) of
the above-mentioned Act. However, the plea of respondent is otherwise
and who took a stand that tﬁqughﬁ‘tt -paid the amount of assured returns
upto the year 2018 but didépé%yﬂg?}the same amount after coming into
force of the Act of 2019 awfwa;ﬁdgﬁiit‘ed illegal.

The Act 0f 2016 de e@ _f""‘"_j'

into between the f’ﬁlpoter aﬁd tﬁa’;aﬂﬂttég'{SECtlﬂn 2(c)]. An agreement

gﬁ.

".q'i‘t?‘fnrasale means an agreement entered

for sale is deﬁn@ asﬁn arra:;ggmedt enterea between the promoter and
allottee with frd c nsgnt nf‘both the parties. An agreement
defines the rights aﬁdmggﬂlties of I%nth‘ tha {:artles i.e., promoter and the
allottee and marks tl’re §anfofnejw ebﬂ'tl;adt'ual relationship between them,

This contractual relatinﬁsﬁip_’giws fise to future agreements and
transactions beﬁﬁ i%lnﬂgl of payment plans were in
vogue and legal th a ﬁ adg—r;%ment for sale. One of the
integral part of rﬁis faéllggnie'm;‘ f$ the tranﬂactmn of assured return inter-

se parties. The “agreement for sale” after coming into force of this Act (i.e.,
Act of 2016) shall be in the prescribed form as per rules but this Act of
2016 does not rewrite the “agreement” entered between promoter and
allottee prior to coming into force of the Act as held by the Hon'ble Bombay
High Court in case Neelkamal Realtors Suburban Private Limited and

Anr. v/s Union of India & Ors., (Writ Petition No. 2737 of 2017) decided
on 06.12.2017. Since the agreement defines the buyer-promoter

1

L
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relationship therefore, it can be said that the agreement for assured
returns between the promoter and allottee arises out of the same
relationship. Therefore, it can be said that the real estate regulatory
authority has complete jurisdiction to deal with assured return cases as
the contractual relationship arise out of agreement for sale only and
between the same parties as per the provisions of section 11(4)(a) of the
Act of 2016 which provides that the promoter would be responsible for
all the obligations under the Act as per the agreement for sale till the

execution of conveyance dg_'.

"_ﬂ@ﬁfﬁf;@:unit in favour of the allottee. Now,

three issues arise for cnnmd%r

i.  Whether the authurjrty IEWLI‘J’IIH tts,_]urlsdlctmn to vary its
earlier stand re&aﬁhﬁ‘ﬂﬁﬂb& fetgms du& to changed facts
and clrcums’raﬁqu‘ Tk N

ii. Whether thé P t[mrlty )smmpetént to illu;v} assured returns

to the allnttk‘ji r&;FE?A pas%s a[te};; he Act of 2016 came
A i I. f}

into operation) "i.

ﬂ\ D
iii. Whether the A Jg}.n}mf assured returns to

“"TE peGY 7
the allottee in pre-ﬁ%ﬁ;ﬁﬁ;ﬁv“

While taking up%d% gf;?% %Jt%};;ﬂieét &iﬂnr. Vs. M/s Landmark

Apartments Pvt. Ltd. [cumptalnt no 141 of 2018] and Sh. Bharam Singh
& Anr. Vs. Venetain. LDF Prnjects LLP™ (supra), it was held by the
authority that it has no jurisdiction to deal with cases of assured returns.
Though in those cases, the issue of assured returns was involved to be paid
by the builder to an allottee but at that time, neither the full facts were
brought before the authority nor it was argued on behalf of the allottees
that on the basis of contractual obligations, the builder is obligated to pay
that amount. However, there is no bar to take a different view from the
earlier one if new facts and law have been brought before an adjudicating
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authority or the court. There is a doctrine of "prospective overruling” and
which provides that the law declared by the court applies to the cases
arising in future only and its applicability to the cases which have attained
finality is saved because the repeal would otherwise work hardship to
those who had trusted to its existence. A reference in this regard can be
made to the case of Sarwan Kumar & Anr Vs. Madan Lal Aggarwal
Appeal (civil) 1058 of 2003 decided on 06.02.2003 and wherein the
hon'ble apex court observed as mentioned above. So, now the plea raised

with regard to mamtamabtiﬂ;y bf‘th&«cnmpiamt in the face of earlier orders

of the authority in not tenah h thority can take a different view from
the earlier one on the ba qu;fac? d law and the pronouncements
made by the apex cgﬁlrf'ﬂ{;rh’b Ié and. Iti

;_‘ST ssureﬁ’i’étﬁ%s is ph‘ri‘gnd parcel of builder buyer’s
je there ispa @lﬁﬁs&um éha.; document or by way of
P

( ra du nfﬁncgers{anﬁlnéur t@rms and conditions of the
allotment of a um\ba thén [i’lE builder is lialﬂe tu pay that amount as agreed

n‘ow Well settled preposition of law

that when paym

agreement (ma

addendum, me

upon and can’t take aqg\lé’a‘that-niisﬁnﬂf\hahle to pay the amount of assured
return. Moreover, an Egmeﬁ;ﬁﬁ]:.fﬂf sale defines the builder-buyer
relationship. So, ﬁ l%ﬁ i{ EE}grEement for assured returns
between the promoter a g arises out of the same relationship
and is marked bj{l_:lla grjgi:y%l\gg(ggu{eﬂl_ﬁf&r ;sz;gl‘e;. Therefore, it can be said
that the authority has complete jurisdiction with respect to assured return
cases as the contractual relationship arises out of the agreement for sale
only and between the same contracting parties to agreement for sale. In
the case in hand, the issue of assured returns is on the basis of contractual
obligations arising between the parties. Then in case of Pioneer Urban

Land and Infrastructure Limited & Anr. v/s Union of India & Ors. (Writ

Petition (Civil) No. 43 of 2019) decided on 09.08.2019, it was observed by

A
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the Hon'ble Apex Court of the land that “...allottees who had entered into
“assured return/committed returns’ agreements with these developers,
whereby, upon payment of a substantial portion of the total sale
consideration upfront at the time of execution of agreement, the developer
undertook to pay a certain amount to allottees on a monthly basis from
the date of execution of agreement till the date of handing over of
possession to the allottees”. It was further held that ‘amounts raised by
developers under assured return schemes had the “commercial effect of a
borrowing’ which becamel;;g;éﬁi%ﬁpgﬂ:‘_the developer's annual returns in

which the amount raised weiésx 10 'Tﬁ'ﬁs “commitment charges” under the

_.-":l;'i I Sﬁ‘l -
head “financial costs”, &sgre_sql;,fgluch allottees were held to be “financial
4 . _:-)";- fliy 4

creditors” within tb{m‘éarﬁn’@ F?Eﬁiﬂ“hS{?] of the Code” including its
] - T Bobd) N em,

F 0N/ e T wehy
treatment in hnoﬁgﬁ%f__-accuuﬂ”ﬁ of the promater and for the purposes of

; 1) - , .
income tax. Thq‘jn;ﬁnf the latest ;prpn‘quncémgnt on this aspect in case

Jaypee Kensfnéfﬁi 'ﬁauﬁevﬂrdhﬂ;:iarﬂ[neqts lfelfare Association and
Ors. vs. NBCC (fhéfgjﬂg&. and Ors. (24:032021-5C): MANU/ SC/0206
/2021, the same vi&G@h&’fqi_!a%@fﬁﬁ?gﬁé}"&artier in the case of Pioneer
Urban Land Inﬁasmctl‘ﬁ"é&&ﬁﬁtﬁﬁfﬁ fegard to the allottees of assured
returns to be findhcial creditor§within'the meaning of section 5(7) of the
Code. Then after ¢o *if{g-ﬁlféfgi*qg'tﬁ;ﬂﬁ 6f 2016 w.e.f. 01.05.2017, the
builder is nbligaigﬁ;ﬁ;_ ;pgisi:cei"‘:._thér project _.vgi'th the authority being an
ongoing project as per proviso to section 3(1) of the Act of 2017 read with
rule 2(o) of the Rules, 2017. The Act of 2016 has no provision for re-
writing of contractual obligations between the parties as held by the
Hon'ble Bombay High Court in case Neelkamal Realtors Suburban
Private Limited and Anr. v/s Union of India & Ors., (supra) as quoted
earlier. So, the respondent/builder can’t take a plea that there was no

contractual obligation to pay the amount of assured returns to the allottee
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after the Act of 2016 came into force or that a new agreement is being
executed with regard to that fact. When there is an obligation of the
promoter against an allottee to pay the amount of assured returns, then he
can’t wriggle out from that situation by taking a plea of the enforcement of
Act of 2016, BUDS Act 2019 or any other law.

It is pleaded on behalf of respondent/builder that after the Banning of
Unregulated Deposit Schemes Act of 2019 came into force, there is bar for
payment of assured returns to an allottee. A reference in this regard has
been made to the observauuns:m*a:dﬁ by the civil court, Gurugram in case
Naresh Prasad versus M/s':‘[-'” ; !59 Limited and Anr, CNR No. HRGROZ2-
000461-2021- CIS No. 03‘338 pfh 022, dated 19.04.2022, wherein it was
held that M/s Vankd’ b!;‘ﬂ}teﬂ ﬁns fusttﬁdaﬂah in with holding the assured

returns to the ﬂpgﬂﬁd’nfs Le., Eﬁé pfa‘fﬁuﬁfs Bﬁt 1t was also observed in that

case by the cnuréthaﬁ! ‘there may be s snme or}lermechamsm under any other
law like Real Esfﬁ'*té fRF‘gula tfan J& Deve!aprﬁenr JAct, 2016 and the
Insolvency & Banﬁ" up yl Cade, 2016 under which the depositors, or
buyers/allottees, mayﬁl}l#g,q ﬁghi.wlbngg; a claim against the Company for
having stopped the paj:'}'ﬁ'éni:pf d‘ssireﬁ returns, subject to the ruling of
maintainability o h ndns by the relevant tribunals
and authorities £J % deﬁei%ﬁ i and c??'cumstances of each such
case”. The obser’yanuhsr hlade hy the court rather supports the case of
complainant(s) as they are pursuing the remedy for assured return before
ethe authority set up under the Act of 2016. Similarly, the respondent also
referred to the observations of hon'ble High Courts of Jammu & Kashmir &
Ladakh and Punjab & Haryana High Court in cases of Director, Splendor
Land Base Ltd. & Ors., Haridev Vikram & Others. Versus A.M. Mir India
Handicrafts Pvt. Ltd. CRM(M) No. 283 of 2019 & CRM(M) No. 284 of
2019, Vatika Limited versus Union of India and Anr,, CWP No. 26740-

s
Page 21 0f 31 .



21,

HARERA

- GURUGRAM Complaint no. 2690 of 2022 & 5 others

2022 dated 25.05.2022 & 22.11.2022 and wherein it was held that when
transactions between the allottees and the respondent/builder are purely
of civil nature, then criminal proceedings cannot proceed and coercive
steps seeking recovery against the deposits against the builders
respectively cannot be taken. The observations of the hon’ble High Courts
in the above-mentioned cases are only w.r.t initiation of criminal
proceedings and use of coercive methods for recovery of assured returns
but not a bar for continuation of civil proceedings for recovery of that

amount. Moreover, Secﬁup'z 4) fthe above mentioned Act defines the

.d"|__|-

word ' deposit’ as an amau%

loan or in any other form,, By any deposit_taker with a promise to return
whether after a spedﬁeﬂﬁeﬂﬂ‘éhrﬂﬁ[erﬁise either in cash or in kind or in
the form of a sp ﬁd’ senuEE. lﬁﬁ?ar wfgﬁ‘qut any benefit in the form of
interest, banus, %&r in anyqt&ﬁz orm, bht"dn*es not include

i. an amount ;fgéfbed in f.the kaqrse Efiar ﬁ*.lr the purpose of,

business and fié%ﬁng,a ﬁenlmg cg;ne&tmh to such business
including—

_3\.
il. advance rece;:}‘*mJ”byngcgqﬁ&%jffﬁ consideration of an

immovable property uﬁ’ﬁer an“"ﬁgreement or arrangement

subject to rh% % ‘@Eﬁ M ady Hnd&.i‘s adjusted against
e

such immova i' % terms of the agreement
ararrangemeﬂt“ | | [ Ir>DANA
A perusal of the ahdve—menﬁaned definition of the term ‘deposit’ shows

that it has been given the same meaning as assigned to it under the
Companies Act, 2013 and the same provides under section 2(31) includes
any receipt by way of deposit or loan or in any other form by a company
but does not include such categories of amount as may be prescribed in
consultation with the Reserve Bank of India. Similarly rule 2(c) of the
Companies (Acceptance of Deposits) Rules, 2014 defines the meaning of

A
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deposit which includes any receipt of money by way of deposit or loan or
in any other form by a company but does not include.

i as a advance, accounted for in any manner whatsoever,
received in connection with consideration for an immovable
property

ii. as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or State
Government;

So, keeping in view the above-mentioned provisions of the Act of 2019 and
the Companies Act 2013, itis to'be seen as to whether an allottee is entitled
¥ x&_:'?;._&_.,-"'l,';"" L3

. GE R F i g . "
to assured returns in a case Whers Eihas deposited substantial amount of

/nerel
Ay o .
e allotment of a unit with the builder at the
S

time of booking or i im _ _ifgéi’*—-and as agreed upon between
4 e TN 'f-.:;’,- N\
them. ,,t;f' e\ O\

The Governmen ﬁ ndia enacted. fhg Baz

sale consideration against

n}gg of Unregulated Deposit
) f"'qr“ % | — .
Schemes Act, 2019:ta provide for a comprek eﬁsiive mechanism to ban the
unregulated dep sﬁé@éﬁnei othet than deposits taken in the ordinary
course of businessxaﬂ‘ﬁ'l 1’ utpcﬂ gi&m!’é! stﬂTde ositors and for matters
1 réstof dep

connected thereudth\ﬁi‘iﬁ‘ﬁﬁn;am%"als defined in section 2 (4) of the

BUDS Act 2019 men ’oﬂaﬁ.- -7 A
Itis evident Frmjﬂin a ekg%ﬂ]ﬁu of the above-mentioned

Act that the adxﬁl’i‘:&'f f:}i?eﬂ{fﬁ_"}cpﬁngﬂ?hn@vith consideration of an
ZUINULUINMY \
immovable property under an agreement or arrangement subject to the

condition that such advances are adjusted against such immovable
property as specified in terms of the agreement or arrangement do not fall
within the term of deposit, which have been banned by the Act of 2019.

Moreover, the developer is also bound by promissory estoppel. As per this
doctrine, the view is that if any person has made a promise and the
promisee has acted on such promise and altered his position, then the

person/promisor is bound to comply with his or her promise. When the
Page 23 of 31 J‘Lr
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builders failed to honour their commitments, a number of cases were filed
by the creditors at different forums such as Nikhil Mehta, Pioneer Urban
Land and Infrastructure which ultimately led the central government to
enact the Banning of Unregulated Deposit Scheme Act, 2019 0n31.07.2019
in pursuant to the Banning of Unregulated Deposit Scheme Ordinance,
2018. However, the moot question to be decided is as to whether the
schemes floated earlier by the builders and promising as assured returns
on the basis of allotment of units are covered by the abovementioned Act
or not. A similar issue for Mﬁsiiemtlnn arose before Hon'ble RERA
auta 1‘ VS Rise Projects Private Limited
(RERA-PKL- 2063—2019}wherg 111|_1I:was held on 11.03.2020 that a builder

is liable to pay munﬂﬁy}m‘f dﬁﬁ&sfnthe complainants till possession

of respective ap }itﬁ sta‘ﬁﬂs 'ﬁ'é"ﬁded ﬁ!.rer and there is no illegality in
this regard. - o | { ”h ‘ ‘I -

lf‘.,’f'

The definition o{ fﬁrm pqslt :f)s %wen\ip thej BUDS Act 2019, has the
same meaning aﬁeSﬂEquu lt under thq Eumpanles Act 2013, as per
section 2(4)(iv)(i) i.eex atiol ta“sﬁ]: E]’atfse (iv). In pursuant to powers
conferred by clause 31 cﬁfﬁ}ﬁr ection 73 and 76 read with sub-
section 1 and 2 of section 469 of Cmpanies Act 2013, the Rules with
regard to acceptance;nfdepn tgbjthe ?:ompanies were framed in the year
2014 and the same c:ame fntp forcexan '01.04.2014. The definition of

Panchkula in case Hn!dev |

deposit has been given under section 2 (c) of the above-mentioned Rules
and as per clause xii (b), as advance, accounted for in any manner
whatsoever received in connection with consideration for an immovable
property under an agreement or arrangement, provided such advance is
adjusted against such property in accordance with the terms of agreement
or arrangement shall not be a deposit. Though there is proviso to this

provision as well as to the amounts received under heading ‘a’ and 'd" and

A~
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the amount becoming refundable with or without interest due to the
reasons that the company accepting the money does not have necessary
permission or approval whenever required to deal in the goods or
properties or services for which the money is taken, then the amount
received shall be deemed to be a deposit under these rules. However, the
same are not applicable in the case in hand. Though it is contended that
there is no necessary permission or approval to take the sale consideration

as advance and would be cnnsider_gd as deposit as per sub-clause 2(xv)(b)

= evoid of merit. First of all, there is

3 G }[b) which provides that unless
specifically exclude der th ¢laus~Ear]ter the deposits received by
[9/ cg@}tc considered as deposits but

w.e.f. 29.06.2016 S pmﬁﬂeﬂ Effat thenmuney received as such would
I!e}sfz

the companies or
not be deposit pecifically Excluded ‘under this clause. A reference

in this regard mé_yﬁ) gwﬂ qﬁs f zibﬁﬁ&-ﬁ}rst schedule of Regulated
1! 1
Deposit Schemes‘ﬁagn d under sec 1011; V4 (aw] of the Act of 2019 which

i i Yy

provides as under: \\"f - 1 "_- >/

- AN Wy
{2) The following s Ws Regulated Deposit Schemes
under ct
(a) depas§ E wz% Hﬁ E?e ,* or an arrangement
registere .,Lm' .jnd'm constituted or

establi hgf.f under.a ;.t F;e. a d.’

(b) any o er.,':qh a.i m j' be fm@' g{i@ﬁ the i‘.’.‘enrra.' Government
under this Act.

The money was taken by the builder as depn51t in advance against
allotment of immovable property and its possession was to be offered
within a certain period. However, in view of taking sale consideration by
way of advance, the builder promised certain amount by way of assured
returns for a certain period. So, on his failure to fulfil that commitment, the
allottee has a right to approach the authority for redressal of his

grievances by way of filing a complaint.
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It is not disputed that the respondent is a real estate developer, and it had
not obtained registration under the Act of 2016 for the project in question.
However, the project in which the advance has been received by the
developer from the allottee is an ongoing project as per section 3(1) of the
Actof 2016 and, the same would fall within the jurisdiction of the authority
for giving the desired relief to the complainant besides initiating penal
proceedings. So, the amount paid by the complainant to the builder is a
regulated deposit accepted by the later from the former against the
; aﬁ'ed.m the allottee later on.

F. Il Delay possession cha % 7

Pl

immovable property to be :

In the present cumplalmffj'le cpmp[amgn;&s} intends to continue with the

ﬁ‘ W& ?li']y&gt unit and delay possession
S dmns‘}){(sgctmn 18(1) of the Act which

e

project and is see %:ﬁg" '

xxxxx

charges as provi @ erthe
B

reads as under. 5 .

“Section 18: -

18(1). If the
possession of an'a

; 9
Provided that whewe%%mnd to withdraw from the

project, he shall be pmd y thrpr‘ahater interest for every month of

delay, till the mg dn @t such rate as may be
prescribed.” %\
The builder buy?,r—ag{e?rment Tvas gT&cutpd, between the parties. As per
clause 2 of the blhlder‘ buyerﬂgreéﬁent; the' pussessmn was to be handed

over within 3 years from the date of execution of builder buyer agreement.

The clause 2 of the builder buyer agreement is reproduced below:

2. Sale consideration

The Developer will complete the construction of the said complex within
three (3) years from the date of execution of this agreement. Further, the
Allottee has paid full sale consideration on signing of this agreement, the
Developer further undertakes to make payment of Rs As per annexure "A"
...... (Rupees......) per sq.ft. of super area per month by way of committed
return for the period of construction, which the Allottee duly accepts. In
the event of a time overrun in completion of the said complex the /\_’-
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Developer shall continue to pay to the Allottee the within mentioned
assured return until the unit is offered by the Developer for possession.
(Emphasis supplied)

At the outset, it is relevant to comment on the preset possession clause of

the agreement wherein the possession has been subjected to all kinds of
terms and conditions of this agreement, and the complainant(s) not being
in default under any provisions of this agreement and compliance with all
provisions, formalities and documentation as prescribed by the promoter.,
The drafting of this clause and incorporation of such conditions is not only

vague and uncertain but saheavd}: leaded in favour of the promoter and

against the allottee(s) thatf:' _':__;msmgle default by him in fulfilling

formalities and documentations-etc. as prescnbed by the promoter may

make the possessmﬁp %ﬁa}s "tl’ t ft:irp ’the purpose of allottee(s) and
the commitment "Ei’me peﬁaﬂ fo;:wﬁandmg ‘over possession loses its
meaning. The mqoipu"ratmn Df such ciause m tHe*buyer s agreement by the
promoter is ]ust%tﬁ%e&ade-tha [1ab[lity tuwards tlmely delivery of subject
unit and to depr‘iyg t}lb | iot‘]teetS] of t}mh' ﬂght accruing after delay in
possession. This is m‘gﬁt‘g mgnt hi)w the builder has misused his
dominant position and“"d%ﬁaﬂ Sﬂ‘ﬂ'} h\ﬁscﬁ' ievous clause in the agreement

and the al[onee(?i mn,but tﬂlgtgn on the dotted lines.
lay

Admissibility ei‘ at prescribed rate of

interest: The eo@;}lam@t{s]. is ﬁking adela}r possession charges.
However, proviso to sectlun 18 prnvtdes that where an allottee(s) does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule 15

of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section
12, section 18 and sub-section (4) and subsection (7) of

section 19] /llr
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(1)For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may

fix from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the rule

15 of the rules has determined the prescribed rate of interest.
Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the margmaLE&Sfmf lendmg rate [m short, MCLR] as on
date i.e, 24.05.023 is 8.70%. Accordir

will be marginal cost of

The definition of te

Is r:iause—

(i) of inte m gge allottee by the
ﬂ R ﬁ ual to the rate
H Jer liable to pay

U of def uxi |
(ii) € ’jjn ﬁi‘ ”gleéb}g e> %li -""10 the allottee
shal he 'p ofer received the

amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to
the promoter till the date it is paid;”

On consideration of documents available on record and submissions made
by the complainant(s) and the respondent, the authority is satisfied that
the respondent is in contravention of the provisions of the Act. By virtue

of clause 2 of the agreement executed between the parties, the possession
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of the subject unit was to be delivered within three years from the date of
execution of buyers’ agreement. However now, the proposition before it is
as to whether an allottee(s) who is getting/entitled for assured return
even after expiry of due date of possession, can claim both the assured
return as well as delayed possession charges?

To answer the above proposition, it is worthwhile to consider that the

assured return is payable to the allottee(s) on account of a provision in the

BBA having reference of the BBA or an addendum to the allotment letter.

ssﬁn cﬁﬁg&s phyélb}e under proviso to section

‘ 6, thgT éa.hPe;ur 1s-much better than delayed

sutwed retl.mg, l:he promoter has assured
0 d} e Engggd%‘fp"r this specific amount till

e sa il

ed.eyenafter the due date of possession is over
as the assured t}l first 3 years/36 months
(different termlma E{iﬁf& "of completion of the project or
till the date of séj_@n!@}@ﬂgg @}t{t*dﬂ‘--f@;ﬁg whichever is earlier. The

purpose of delayed possession charges after due date of possession is

ding. Accordingly, the interest

served on payment of assured return after due date of possession as the
same is to safeguard the interest of the allottee as their money is continued
to be used by the promoter even after the promised due date and in return,
they are to be paid either the assured return or delayed possession charges

whichever is higher.

A
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Accordingly, the authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under
section 18 and assured return is payable even after due date of possession
is over till the date of completion of the project, then the allottee shall be
entitled to assured return or delayed possession charges, whichever is
higher without prejudice to any other remedy including compensation.
Hence, the authority directs the respondent/promoter to pay assured
return from the date the payment of assured return has not been paid till

completion of construction’ nr‘hjﬂ];q,l.ﬁg at agreed rate per month and at

minimum guaranteed rent up to 3

se) from the date of completion

: l{fu:g ease whichever is earlier and
- “.-_-_ et r&\

fany: ::__:qnt‘a‘nhccbunt of delayed possession

] te E}* grantmg assured returns

Ia E}febq lding and thereafter also

upto 3years at d ﬂ%;g E af construction of the said

building or the said hﬁ'&?l;', e.!ls'} hg,cﬁever is earlier.
Directions of the auth\ﬁtyf...__f,:i-‘“ =

charges as the:r

till the cumpleti

42. Hence, the aumuwer y?%sf &‘)’d&i" and issue the following

directions under aectmu_ 37 of the Act ft“‘u ensure compliance of
/ \

obligations cast upon the-pern era L‘Eé-r the function entrusted to the

authority under section 34(f):

i. Since assured return being on higher side are allowed than delay
possession charges, so the respondent is directed to pay the arrears
of amount of assured return at agreed rate to the complainant(s) in
each case from the date the payment of assured return has not been

paid till the date of completion of construction of building. After

M
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completion of the construction of the building, the respondent/
builder would be liable to pay monthly assured returns at agreed
rate of the super area up to 3 years/36 months (different
terminology use) or till the unit is put on lease whichever is earlier.
ii. The respondent is also directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90 days
from the date of order after adjustment of outstanding dues, if any,
from the complainant(s) and falllng which that amount would be
payable with interest @&?Euﬁ.a till the date of actual realization.

N

iii. The respondent shall execute the conveyance deed of the allotted
S

unit within the 3 months Frnm the ﬁnal nffer of possession along with
F AYS LU

OC upon payment of requmte stamp duty as per norms of the state

J\:{“ L'ﬁrli:'_ﬁy -\hh\ ":‘ \

government. f e Tarrra) \ -~1 )

iv. The respnndﬁﬁrt‘sg;all nutpn:b ga arq,rthmgfrt:m the complainant(s)

which is not the 'pa o thlr agr qhtqfsa!e
s
zta-qgses mentioned in para 3

43. This decision shallynutatis m tar d:
N B *i‘»
of this order. "= 'y i ,L,:Ja}“' /
44, Complaints smnH AREL@E; py of this order shall be
placed in the casefi »ﬂfé hall be separate decree in
individual cases.f r\} | |(=

_,.-

45. Files be consigned to registry.

(Ashok Sangwan)
Member,
Haryana Real Estate Regulatory Authority, Gurugram
24.05.2023
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