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’ BEFORE THE HARYANA REAL ESTATE REGULATORY
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Complaint no. 3792 0f 2019
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Date of decision - 14.03.2023

Mr. Ashish Sharma
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Shri Vijay Kumar Goyal | ™~ \& Member

ShriAshok Sangwan! & &~ @y | & Member

Shri Sanjeev Kumar Arora, -~ F B A Member
Izi‘?\g | | - Q;

APPEARANCE: X -

Sh. Rishabh Gupta (Advocate)- §'i%"”-§'§ - Complainant
Sh. Anurag (Advocates) - Respondent
. A B2 & B2 /%

& ORDER.

1. The present complainthas been filed'bythe.complainant/allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the Act or the
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Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars Details
1. Name and location of l;};eg.i }Vétlka Seven Element” at Sector 89A,
project ._,'[,;*G:q.f‘gaén Haryana.
2 Nature of the project /G ggﬁ housing
3 PrOJect area il flﬁﬁ%aeges
4. /e :‘?Qf 2013 d_ ted 06.06.2013 valid upto
5. Name of hcgng&ees m M/s Strong Infrabulld Pvt. Ltd. & others
6. RERA Reglstered/ not Registered v1de; no. 281 of 2017 dated
registered | ” C ol [99. ]z() 2017 @ area admeasuring
il |l 91345 535tsqm. Valid upto 31.03.2021
7. Unit no. ;1,50{5: Tmyel:A&lz (as per allotment letter,
g pag 33’ Qbomplamt]
8.
9. Date of allotment | 27 02 2014 [@nnexure C2, page 33 of
L1 < |'complaint)’,
10. |Date of builder bujrer Not executed
agreement
11. Possession clause Not provided
12 Due date of possession 27.02.2017
Fortune Infrastructure and Ors' vs'
Trevor D' Lima and Ors. (12.03.2078 SC);
MANU/SC/0253/20780bserved that"a
person cannot be made to wait indefinitely
for 'the possession of the Flats allotted to
them, and they are entitled to seek the
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refund of the amount paid by them, along
with compensation. Although we are aware
of the fact that when there was no delivery
period 'stipulated in the agreement" a
reasonable time has to be taken into
consideration' In the facts and
circumstances of this case' a time period of
3 years would have been reasonable lor
completion of the contract' In view of the
above-mentioned reasoning' the date of
s,lg‘nlng of application for allotment of shop,
oughtto be taken as the date for calculating
?"te of possession' Therefore, the due

handing over of the possession of the
,1t C( me§ out to be 27.02.2017

Tk

13, Total sale cons @fio% ?é ﬁ ,08,! 9,%'7%0/
VPINL

14. | Amount pf d by thi.L‘*Bﬁ'il;g 45\063; %

complalnalﬁ =

15. Occupatlon Qg{uﬁcate Notebtamed

%-—w‘ o

16. Offerofposges on” || Qot pff%rqu 5
17. | Legal notlceﬁg_‘a-;g\ 18 07.20: 7{1_85*(13 07.2019 (page 53 & 58
AN &esﬂ { twgly of the complaint)
B. Facts of the complaint . - ,,,Q |
3.

. That the complamarr{_%eﬁe

The complainant has made the fallgl mgssmns
false

representatlon made by
respondent, about ltS Prcqect n}a@bﬂ! The«%’yen Elements” booked a
unit bearing no. 1504 /15 HSG-023/1504/ Tower A4 admeasuring 1610
sq. ft and accordingly paid an amount of Rs. 6,00,000/- as initial
payment for the purpose of registration. The respondent thereafter
issued a receipt for the same on 30.04.2013. The complainant in a
bonafide belief made a further payment of Rs. 10,45,068/- as per the

demand as stipulated in the agreed sale consideration in accordance
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IV.

with the payment schedule and accordingly, it issued a payment receipt
for the same on 22.07.2013.

That the respondent in furtherance of the request of the complainant
generated a computerized receipt acknowledging payment of Rs.
6,00,000/- and Rs. 10,45,068/- on 29.07.2013. On the consistent
request made by him, it issued an allotment letter on 27.02.2014 i.e.,
almost after one year of booking and was allotted park facing corner

unit detailed above.

r the allotment of the unit and

It is further submitted that e ;ﬂ
subsequent of the payment. oﬁ e‘«?‘éq lSl@te instalments, he made a long

follow up with it to’ prov1gé§»-": .‘__; f -&
agreement, but it falleg. to ffmmsh;

date. It is relevant to poxnt out that the respondent for the reasons best

tcopg of the builder buyer’s
Ihe samé;and did not execute it till

known to it in ;‘mélaﬁde manneﬁ haﬂxséﬁ% several letters to the
complainant w'lth%@respect to the executton. éfﬁ’ze agreement. However,
no sample copy of. the agreement was enclosed therein with the
respective letters for the p»erusaltindtappreaatlon by the complainant.
He raised his concer&g atithe; ofﬁic;:Q:éof therespondent but turned deaf
ears to the pers:stent neqt'iegt %f tﬁen:omﬁlamant and false assurance
agreement.

It is further the case of complainant that he also had booked a unit in
another project of the respondent namely “Vatika Town Square” in the
year August 2012 and had paid a total sum of Rs. 33,32,370/-. The
complainant after investing a huge amount of money in the project of
the respondent came to realize about its fraudulent commitments and

seeing no tenable progress at the work site caused mental agony to him.
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The unprofessional work ethics of the promotor had broken the
complainant to financial turmoil. He is finding himself tricked in such a
situation at the pretext of the promotor had found it more relatable to
merge the projects and considered it prudent to withdraw the allotment
with one project and seek transfer of fund to the other project. Hence,
he contacted the respondent to withdraw the aforementioned
allotment in the project “Vatika Town Square” and also to transfer the
respective amount of Rs. 333 7Q/ to the instant project under the
name and style “Seven Eleqﬁ 3 'ﬁﬁ’e respondent vide email dated
13.08.2015 rejected the sald re 14 :;, fthe complainant. On 18.07.2017,

the complainant sent’ a le “n 181 the res ondent to redress his
g ? Qﬁnge P

concerns. However, ﬂ'l&% resp'londent dld not élve heed to the legal notice

i
§ i .36
| =

sent by him nor I:eplled the same. . \ )

M’f

That the respondent w;thout agprecnating the request of the
3 § 4

complainant furtﬁer sent a letter dated 54»' 06 2019 with respect to

reminder for the payments of mstalment due in respect of the booked

unit. On account of fallure on the part of the complamant to clear the

- hW

would forfeit the earnest money, and or;her non-refundable charges as
per the builder buyer agreement |

That the complainant on seeing no progress with the prevailing
scenario at the end of the respondent, sent an another legal notice dated
03.07.2019 to the respondent stating therein about the laissez faire
attitude towards him and continuously receiving consistent and disjoint
response and also pointed about the project nowhere near completion.

It was also pointed out about the failure of the promotor for non-

Page 5 of 15



8 HARERA
505 GURUGRAM Complaint No. 3792 of 2019

Pt

VIL

VIIL

IX.

fulfilment of its obligations. But the respondent without giving an
opportunity of being heard to the complainant and taking advantage of
its dominant position, unilaterally rejected his request without
assigning any valid reason for the same and malafidely had resorted to
unfair trade practices by harassing him by way of making several
demands along with interest without highlighting any remarkable
progress in the project.

The respondent in order to exl;r ct, money from the complainant had

r.‘ \(
L ]

been raising different demarf

stalllzmg interest over the same
and also first provided w1th~tﬁ g Ve g{re picture to him on account of his
withdrawal from the algtahn@i%h%r ._

o

emls 6§ch@§‘§documents forming the

4
.

'n%(}f .amount. Further, without

appreciating his conce§n seélﬂn :d

basis of such 111eg§a1 ﬁeductlons and maa umiateral manner rejected the

request of mthdraWal frorn the hllu‘tménn ahﬁ ralsed demands to pay

the dues along w1th m?erest ?; | 5& &/

The complainant obEgWeﬂ{hgt tﬁer%;sgﬁogprogress in the construction

of the project for a long étime and %aised his concern before the

respondent. Though ggnxgl%n tawasaalways ready and willing to
bl T8
pay the due instalments if thereiis

and itisalsoto mgntlon that desplte of all efforts, it was difficult for him

ustalr?%hbfé progress in the project,

& g«'
o b | %

to get the actual status of thé construétxon

The respondent has utterly failed to fulfil his obligations to deliver the
possession in time or refund the money along with the interest and has
caused mental agony, harassment and huge loss to the complainant and
hence the present complaint seeking refund of the paid up amount
besides interest.

Relief sought by the complainant:
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The complainant has sought following relief(s).

a. Direct the respondent to refund the amount paid by the complainant
along with interest from the date of making payment till the
realization of money.

b. Compensation.

Though, the respondent put in appearance through its counsel Sh.

Anurag but failed to file any written reply despite giving a number of

opportunities and imposing costs; d'f""i-n such a situation the authori
pp p %

Copies of all the reigant documeqsts have@ been filed and placed on

record. Their aut?lentlcu:y is not 3‘1 dlspute H&eﬁ%e the complaint can be

decided on the baSlS of those undlsputeg documents and submissions

oral as well as wrlﬁé&mff Ied %gg;eﬁ’é mplamant) made by the parties.

Jurisdiction of the authont_y o

T % N

.WV

i

The authority obsgerves that f? has %ﬁerrlfo__ al;%%_wel] as subject matter
jurisdiction to adjudicate the present complaintifor the reasons given
below.

E.1  Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in
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10.

11.

question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

E.Il Subject-matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11

(4) The promoter shall- -~ Hw'ﬁ ' \

(a) be responsible for all oﬁb‘ ations, respans;brht:es and functions
under the prow" wa’& of this Et:-o %ﬁ‘é rules.a g regulations made
thereunder or nthe al!o?‘teasﬁm m'?* the ugreement for sale, or to
the assoc:atw allottees; as the'case may, be, till the conveyance
of all the apa tn ents plotsgor quﬁ?ngs, as thﬁﬁase may be, to the
allottees, ontﬁe common a asito the asgoc:atlgp 3f allottees or the
competent aufhonty, as th  case ma y be; '

Section 34- Funct:ons of the Authonty ”g

F

34(f) of the Actﬁm \;?@es@ ensure compbam:e of the obligations
cast upon the promoters;-the_all ;tegﬁand the real estate agents
under this Act and thé rulesa _?@eﬁulatfons made thereunder.

So, in view of the Erowsmns of the Act quoted above the authority has

.«sm A -

complete ]urlsdlctlon to decnde the complamt regarding non-

li_.f' |"' ygy‘%'

“”?g i€ bk |\

compliance of obllgatlons by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage.

Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon’ble Apex Court in cases of Newtech
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Promoters and Developers Private Limited Vs State of U.P. and Ors.”
2021-2022(1) RCR(C), 357 & M/s Sana Realtors Private Limited &
other Vs Union of India & others SLP (Civil) No. 13005 of 2020

decided on 12.05.2022 and wherein it was held as under:

“86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates.the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and compénﬁihon +a conjoint reading of Sections
18and 19 clearly manifests t:hai?ﬁ?hemfcomes to refund of the amount,
and interest on the refund ango‘f_' ;.;ﬁ ) ."’“rectmg payment of interest for
delayed delivery of possessmn, or ena"lty and interest thereon, it is the
regulatory authority, which has th’efpower to.examine and determine
the outcome of a g4(9@;{11}94‘a:mn: 'flp the"?_ ,_'e t:me, when it comes to a
question of seekmg gﬁe relief of qafluar ing'compensation and interest
thereon under Seg}‘:ans 12, 14,°18 and 19,\the’ adjudicating officer
exclusively has tl;e power to determu; keepmg \n view the collective
reading ofSectlon 71 read vy:t}zquﬁo of the Act if the adjudication
under Sections’ 125’ 14, 18 and 13* oth’Er an compensation as
envisaged, if extended to the adjudlcaang eﬂ‘icerns prayed that, in our
view, may mtend to e pqnd ;the ambit and scope of the powers and
functions of the adjudthgngxoﬂ‘i r apderwfectmn 71 and that would

be against the mandatg%f Qhé»eAc 016, 7 S

5

Hence, in view of the V&authé%tatlyweqepronouncement of the Hon'ble

Supreme Court 1rf;&,the cases;mentloned abové% the authority has the

W i e W

jurisdiction to entertaln a complamt seeklng refund of the amount and
interest on the refund arhoum:w’ N A VA
Findings on the relief sought by the complainant.

F. I Direct the respondent to refund the paid amount along with
interest.

It is not disputed that the complainant booked a unit in the project of
the respondent namely “Seven Elements”, situated in a Sector 89 A,

Gurugram on 01.10.2012 and the same led to allotment of the unit in
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question vide letter of allotment dated 27.02.2014. The complainant
paid a total sum of Rs. 16,45,068/- against the allotted unit from time to
time as per the demands raised by the respondent. No buyer’s
agreement w.r.t. the allotted unit was executed between the parties for
one reason or the other. It has also come on record that the complainant
also booked another unit in the project of respondent namely Vatika
Town Square and paid a sum f’ﬁ@,j@ 32,370/. Though, a request for

# MW
1 ‘_ of the subject unit was mailed by

transfer of that amount to th%_

the complainant but the same{Wa,s not%acceded to. The complainant

admittedly made agﬁg

._ }a@e{{

against the alIotted&nlt up to ]uly‘2013 lt 1s the case of complainant

g

that seeing a progr@@ of both the prgo]ecl;g he sought to withdraw from

Vatika Town Squareand sought transfer of fhe deposited amount in the
1 «wg‘%\ &Mg lé i j i @f %‘& .'-:J

account of the sub]ect lfnlt A reffrenee 1n ;»h’is regard has been made to
..& A ‘é g 2‘

email dated 06.08.2015 along

| o

o, ply dated 07.08.2015 has been

% pIamantfwa.é re]ected as evident from
% 'y B Vi ﬁ%@z

email dated 13. 08.--2015 (C/7] So, in such a 51tuat10n the complainant
sought procedure™ for w1thdrawal from both the project by writing

made. But that re :

emails dated 14.08.2015 and 19.08.2015 respectively. But neither there
was any progress of the project at the spot nor any satisfactory reply to
the above-mentioned emails was received. Rather, the complainant
raised his concerns to the respondent vide email dated 02.09.2015,

23.10.2015 & 25.01.2017 respectively. But instead of acting on his

Page 10 of 15



wede

14.

15,

16.

B HARERA
GURUGR AM Complaint No. 3792 of 2019

representations and finding a solution to the concerns raised, the
respondent sends a final reminder for payment of the dues vide letter
dated 15.02.2016.

A perusal of above-mentioned correspondent exchanged between the
parties shows that the respondent did not care to attend the concerns
of the complainant and rather sent reminders’ for making remain

payment and which led to hi‘_

of legal notices dated 18.07. 117 & '0 '307 2019 respectively.

"‘\J\“t
uk ‘,,.1 n'n.

The allotment of the umt wan rn;d,e in favour of the complainant vide
letter dated 27.02. g@g and{i’ipgt%g%hme the, respondent has already

4 ﬂ-r-w 5‘ - w%ﬂ ‘?% ‘%ﬁ
received Rs. 16 45 068/ from him agamst % sub]ect unit. No buyer’s

agreement was exegcuted between the partles wrt to the subject unit.
So, the due date ﬁowcomplenon of pro;ect ang offer of possession is

being taken as 3 yearsgonﬁlie date ofaglotment as 27.02.2017 in view
=~ Dt gﬁwg

of judgment of the Hon'ble. S:upreme Court in case of Fortune

ol

Infrastructure & Anr. VS Trevor Dlima & o& [(2018) 5 SCC 442].

Neither the resp:ndfn:: he:s ye? p:;:;pleted the pro]ect nor made any
offer of possesswn So the complalnant does not want to continue with
the project.

Keeping in view the fact that the allottee/complainant wishes to
withdraw from the project and is demanding return of the amount

received by the promoter in respect of the unit with interest on its

failure to complete or inability to give possession of the unit in
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R

17,

18.

accordance with the terms of allotment/agreement for sale or duly
completed by the date specified therein. The matter is covered under
section 18(1) of the Act of 2016.

The due date of possession as per agreement for sale as mentioned in
the table above is 27.02.2017 and there is delay of 2 years 6 months 24
days on the date of filing of the complaint. The occupation

certificate/completion certlﬁcatg of the project where the unit is

ﬁi"“‘”

Jd\'r

situated has still not been oh"-’

W"
authority is of the view-that ‘t}}?y
f > -'"

endlessly for takmg Q%sgﬁgsmon _';f t] g}lmﬁg@qmt and for which he has
e .
paid a con51derable eﬁnount towards the\sale| consideration and as

%. z»»gl.

observed by Hon'Ble nSupreme C‘ourf of Indla m Ireo Grace Realtech

the respondent-promoter. The

q}ldt’tee cannot be expected to wait

\'\

Pvt. Ltd. Vs. Abhf}hek’*whanna & Oﬁs ¢ivil appeal no. 5785 of 2019,

i f§ W&%‘§g
decided on 11.01. 2021~.=ﬁ w,, .su ' 4

.. The occupation cert:ﬁcare rs not-avdilable even as on date, which
clear!y amounts to'deficiency ofger@c%l"he qll Jgtees cannot be made to
wait indefinitely for pﬁssessreon ofti ents az'lﬁtted to them, nor
can they be bound to take the apart s¢'1 of the project......."

Further in the Judge{_r_l:enltioﬁthe ,I_\;Im&’;blg‘ §gp}re_§ne Court of India in the
cases of Newtech I;f;orﬁétérs a;ld B;velo}Je;S Private Limited Vs State
of U.P. and Ors. (supra) reiterated in case of M/s Sana Realtors
Private Limited & other Vs Union of India & others SLP (Civil) No.
13005 of 2020 decided on 12.05.2022. It was observed:

25. The unqualified right of the allottee to seek refund referred Under
Section 18(1)(a) and Section 19(4) of the Act is not dependent on any
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contingencies or stipulations thereof. It appears that the legislature has
consciously provided this right of refund on demand as an unconditional
absolute right to the allottee, if the promoter fails to give possession of
the apartment, plot or building within the time stipulated under the
terms of the agreement regardless of unforeseen events or stay orders
of the Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund the
amount on demand with interest at the rate prescribed by the State
Government including compensation in the manner provided under the
Act with the proviso that if the allottee does not wish to withdraw from
the project, he shall be entitled for mterest for the period of delay till
handing over possession at the. ra pre

The promoter is responsible

functions under the provfsw_rg u,ot;\the%ﬂg;g of 2016, or the rules and

F 44N
ﬁ,‘ ".."'. %

regulations made ther‘gﬁdéﬁ on} ?6 thé“éllgtﬁee%ﬁs per agreement for sale

under section 11@4{)@;&' The promoter has fallg,d to complete or unable

& W& -'

to give possessnon of the umt m ﬁ‘&coﬁ%ance Wl% the terms of agreement
for sale or duly campfgted by the d’ate é§pec1ﬁed therein. Accordingly,
the promoter is llalﬂe*to,the allottees,*as Jhe§ wish to withdraw from

..l-!.:

the project, without pre]udlce to a_ny other remedy available, to return

the amount recel\_‘if y him i": res%ect of the uxyt with interest at such

YR AVE Y
rate as may be prescrlbed 117N AR

&32
§<e< _.é»&'

This is without pre]’udlce to any other remedy available to the allottee

t 7l

including compensation for which they may file an application for
adjudging compensation with the adjudicating officer under sections 71
& 72 read with section 31(1) of the Act of 2016.

The authority hereby directs the promoter to return to the

complainants the amount received by him i.e,, Rs. Rs. 16,45,068/- with
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e T

22.

interest at the rate of 10.70% (the State Bank of India highest marginal
cost of lending rate (MCLR) applicable as on date +2%) as prescribed
under rule 15 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 from the date of each payment till the actual date of
realization of the amount within the timelines provided in rule 16 of the

Haryana Rules 2017 ibid.

F.Il Compensation B
The complainant is seekinﬁfi}
SRS
mentioned reliefs. Hon’ble"Sup ﬁf‘é,Cog;‘E of India in civil appeal nos.

#F AW LA Bk
A S g o1

6745-6749 of 202 ln;:ledas“M /S | _?%‘tééiﬁﬂrogmoters and Developers
VNS A L A T

1
o : 3
% W

§ oy @g S i ;!

Pvt. Ltd. V/s Stagfq;pfgvp &Ors. (supra), *g%igilgeld that an allottee is
= P4 IR Y

entitled to claim ,gpljlpensat?;ong& ',Iitiggtiogjé ~charges under sections
Tul! 4 H B B T "xj . 4

12,14,18 and seéﬁf‘o} ‘€L9which gs tED b% decu:led by the adjudicating

Bl g i
t

;f:F;'" g > E; iy,

AE %%52 i iﬁ i | P . s .
officer as per section,’ *74@2‘1(1@9 qua‘igtumi;pf gompensation & litigation
Ny, NS

. N nDEGY o .
expense shall be ad]udgé“di-by‘t}__}gfq_g]_g;cﬁ ating officer having due regard

to the factors méixt ioned 1, 72. The'adjudicating officer has
FE A IR LS A8
. . A A B B WA &,

exclusive jurisdiction to_deal with_the complaints in respect of

compensation & 'leéarl 'iexpens'es". ""I’hér’efofé',z‘féi‘"tlaiming compensation
under sections 12, 14, 18 and section 19 of the Act, the complainant may
file a separate complaint before Adjudicating Officer under section 31
read with section 71 of the Act and rule 29 of the rules.

Directions of the authority
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23. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

i. The respondent is directed to refund the entire amount of Rs. Rs.
16,45,068/- /- paid by the complainant along with prescribed rate

of interest @ 10. 70%;:11“f‘i@gﬁr@scrlbed under rule 15 of the

S oy

Haryana Real Estate ( ,,;_m

'ff 4
from the date of ea (}Ehﬁpﬁ nent

i
the amount. ‘.,e"'.;.f-n;‘i A

ii. A period of 9§l day;s is gﬁ'én%effhe r\:éspan‘aent to comply with the

P

directions given il

i i '-,,
would follov%,:ﬁ \. i

% 'l*’

24. Complaint stands dlépo%ed of

thls order and fallmg thch legal consequences

4“_*‘ iy

25. File be consigned to regzstty -

N\ — ?2
/ﬂﬁéﬁv rora) (Ashok -pgw(n) (Vijay Kumar Goyal)
Member Me ber Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 14.03.2023
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