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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

APPEARANCE:
Sh. Uday Bedi and laitegan Singh
Khurana

Advocates for the complainant

Sh. Venkat Rao and Pankai Chandola Advocates for the respondent

ORDER

1. The present complaint has been filed by the complainant/allottees under

section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the ActJ read with rule 28 of the Haryana Real Esrate (Regulation and

Development) Rules, 2017 [in short, the Rules) for violation of section

11(4)(aJ of the Act wherein it is inter alia prescribed that the promoter shall
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be responsible for all obligations, responsibilities and functions under the

provisions ofthe Act or the Rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S.N. Particulars Details
1. Name of the project (formerly known as

in Vatika lndia Next.
2. Booking date 0 5.02.2 010

Allotment date 09.02.2010
(pase 26 of complaintl

4. Date of builder buyer
agreement

2 5.0 5.2 010
[oase 33 of comp]aintl

5. PIot no. 751240 /Simplex/ BR admeasuring 1527
so.ft. fpase 36 of comDlaintl

6. Addendum agreement
dated

25.05.20L2
(page 80 of complaint)
(For acknowledging change of allotted
unit as the projectwqs renamed from
Bellevue Villa to Sionature Villa)

7. New plot no. 15/S1,BZ D1-9l Simplex/ B2D1
(pase 80 of complaintl

8. Possession clause 11.7 Schedulefor possession of the said
unit
The company based on its present plans
dnd estimdtes and subject to dll just
exceptions contemplates to complete
construction of the said unit within a
period of three years from the date of
execution of this agreemenL However,
in case the company ts not able to adhere
to the said time frame, it shall be entitled
to reasonable extension of time for
completion the construction, unless there
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shall be delay or there shall be failure due
to reasons mentioned in clause
(12.1),(12.2),(12.3) ond clause (38) or due
tofailure ofqpplicant(s) to pdy in time the
price of the sqid unit along with all other
charges and dues in qccordqnce with the
schedule of payments given herein in
annexure iii or as per the demands raised
by the company from time to time or ony

failure on the pdrt of the applicant(s) to
abide by any of the terms or conditions of
this aqreement (emphqsis supplied)

9. Due date of possession 2!:05.2013
(Celculated from date of agreement
dated 25.05.2010 )

10. Total sale consideration Rs. 88,90,499l- [BSP)
Rs.96,82,499l- ITSCI

11. Paid up amount Rs.21,54,865
L2. Notice of termination 08.12.2027 [annexure 49, page 98 of

complaint)
13. Completion certificate Not obtained
t4. Offer of possession Not offered
15. Letter by respondent

showing their inability to
complete the project and
offering 6olo interest.

08.t2.2027
(page no. 9B of complaint)

Facts ofthe complaint

The complainants have made the following submissions in the complaint:

That the respondent was developing dwelling units on separate plots in the

proiect named "Bellevue Residencies" in residential township named

"Vatika India Next" at Sector 82, 83, Gurugram. The complainants coming

to know about the same, booked a plot bearing no. 75/240/Simplex/BR,

having carpet area 1527 sq.ft. in it. Thereafter, a buyer's agreement dated

25.05.2010 was executed between the parties for a total sale consideration

of Rs.1,05,71,550/- and they have paid a sum of Rs.26,99,145 inall. A(

I.
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II. That on 20.01.2012, the complainants received a letter from the

respondent that the project name had been changed from 'Bellevue Villa' to

'Signature 2 Villas'. Thereafter, on 08.02.2012, the respondent issued

another letter to the complainants asking them to execute further

documents for completing the process of re-allotment in the said villa.

Being left with no option, and to protect the money that had already been

paid by them, they signed the required documents and acted as per the

wishes of the respondent. Further, vide addendum agreement dated

25.05.20L2 their allotment was changed to Villa bearing no. 15/ST. 82D1-

9 /240 /Simplex/82D1, having carpet area 1527 sq. ft. The addendum

agreement also stipulated that there shall be no other change in terms and

conditions which was earlier agreed between them vide buyer's agreement

dated 25.05.2010. Therefore, the possession timeline was not changed, and

the respondent was still duty bound to deliver possession by 25.0 5.2013.

IU. That there had been no construction done at proiect site. So, the

complainants decided to change their payment plan from homg loan plan

to construction linked plan. Accordingly, a letter dated 23.07.2012 was

issued to them by the respondent confirming the change of payment plan.

Therefore, the total consideration amount of the Villa changed from

Rs.1,05,71,5 50/- to the revised amount of Rs.96,82,499/-. Despite receiving

more than 20o/o of the sale consideration no construction work has begun

at the proiect site till date and no corresponding demands have been raised

by it from them.

IV. That the respondent vide letter dated 08.12.2021, acknowledged their

inability to develop the project and also offered refund of the principal

amount along with 6%o interest.

I
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That the respondent has therefore utterly failed to comply with the said

agreement and is in gross derogation of the same. Therefore, they are left

with no option but to approach this authority seeking refund ofthe paid-up

amount along with prescribed rate of interest as per Act of 2016 and

HRERA Rules 2 017.

Reliefsought by the complainants:

The complainants have sought following relief(s).

Refund of the entire amount of Rs.2 6.,9:,la\ /- paid to the respondent along

On the date ofhearing, the authorify explained to the respondent/promoter

about the contraventions as alleged !o have been committed in relation to

section 11[4) [a) ofthe act to plead guilty or not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following grounds.

That in around February, 2010, the complainants desired to book a unit in

project of the respondent named "Bellevue Villa" at Sector 82 and 83,

Gurgaon and applied for same vide application form dated 05.02.2010.

Thereafter, vide welcome letter dated 09.02.201,0 a Villa bearing no.

75 /240 /Simplex/ BR was allotted to them for a total sale consideration of

Rs.1,05,71,550/-. Thereafter a buyer's agreement dated 23.04.2010 was

executed between the parties.

That on 20.01.2012, the respondent upon considering certain unforeseen

circumstances beyond the control and interest of the allottees, issued

re-allotment letter in their favour in Signature 2 villa. Further on,

23.07 .2012, an addendum agreement was executed between the parties for

new villa bearing no. 15 /5T.82D1,-9 /Z40lSimplex/BR in the project

k
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lv.

Signature 2 Villas and they were well aware of the re-allotment and

accepted the same after being fully satisfied.

That the complainants were well aware that the possession of the unit was

sub.iect to timely payment of the amount due. However, they failed to pay

the installments as and when demanded by the respondent in compliance

of the payment schedule.

That the delay in completing the project is due to the reasons beyond its

control. In the present case, there has leen a delay due to various reasons

which were beyond the contiol of the respondent and the same are

enumerated below:

a. Decision of the Gas Authoriijr of India Ltd. (GAIL) to lay down its gas

pipeline from within the duly prodpproved and sanctioned project

of the Respondent which further constrained the Respondent to file

a writ petition in the Hon'ble High Court of Punjab and Haryana

seeking directions to stop the disruption caused by GAIL towards the

project. However, upon dismissal of the writ petition on grounds of

larger public interest, the construction plans ofthe Respondent were

adversely affected and the Respondent was forced to revaluate its

construction plans which caused a long delay.

b. Delay caused by the government in acquisition of land for laying

down sector roads for connecting the Project. The matter has been

further embroiled in sundry litigations betlveen govt. and

landowners.

c. The above has resulted in delays in construction of the project, for

reasons that essentially are beyond the control of respondent.

iv. That as per clause 12.5 of the agreement, it has been agreed that if the

respondent is not in a position to deliver or handover the possession ofthek
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project, then its liability shall be limited to refund the amount paid by them

along with simple interest of 60/o p.a. Therefore, as per terms it cancelled

allotment ofthe complainants vide letter dated 08.12.2021.

v. All other averments made in the complaint are denied in toto.

f urisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adiudicate the present complaint for the reasons given below.

E. I Territorial iurisdiction
8. As per notification no. l/92/201,7-1TCP dated 74.12.201,7 issued by Town

and Country Planning Department, Haryana the lurisdiction of Haryana Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram district for

all purposes. In the present case, the proiect in question is situated within

the planning area of Gurugram district. Therefore, this authority has

complete territorialjurisdiction to deal with the present complaint.

E. II subiect-matterl{fi{i{iod tl ll :i I i j
e. section rl[a)(a) or,\$]\igg[4"($/rhe promoter sha[ be

responsible to tte attott").3i@$7, sate. Secion lt[a)(a) is

reproduced as hereuldq:' 
rni:iiti.HARERA

(o ) be respEq;ibtq fqFMbt hdtn-n {A.sl* ${itfri es o n d fu n c ti o n s
u n d er th e p}rrrfr N dflh U C&yll & ile I ll iee u I a t i o n s m o d e
thereunder or to the allottees qs per the agreement for sale, or to
the association of allottees, os the cose may be, till the conveyonce
ofall the opartments, plob or buildings, as the case moy be, to the
ollotteet or the common oreas to the association of allottees or the
competent quthoriay, as the case moy be;

Section 3 4-Functions of the Authority:
344 of the Act provides to ensure compliance of the obligqtions
cast upon the promoters, the ollottees ond the real estote agents
under this Act and the rules and regulotions made thereunder.

)-\
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10. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

Further, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the.judgement passed

by the Hon'ble Apex Court in Nelrtgc|l.Plomoters and Developers Private

Limited Vs Stote of U.P. and Ors." 2O21-2022 (1) RCR(C), 357:
'::r. ir. a:'..

"86. From the scheme of the Aitofwhich a detqiled reference has been
made ond taking note of powir'6f adjudicotion delineated with the
regulatory authority and odjuaicoting qfficer, what finolly culls out is
that although the Act indicates the distinct expressions like 'refund',
'interest', 'penalty' ond 'compensation', o conjoint reading of Sections
lBand 19 cleorly manifests thot when it comes to refund ofthe amount,
and interest on the refund qmount, or directing poyment ofinterest for
delayed delivery ofpossession, or penal\, and interest thereon, it is the
regulqtory outhoriy which has the power to examine and determine
the outcome of a complaint. At the some time, when it comes to a
question of seeking the relief of adjudging compensotion and interest
thereon under Sections 72,74,78 and 79, the adjudicating olficer
exclusively hos the power to determine, keeping in view the collective
reoding ofSection 71 reod with Section 72 ofthe Act. ifthe odjudication
under Sections 12, 14, 18 and 79 other thqn compensqtion qs

envisaged, if extended to the adjudicoting officer as prayed that, in our
view may intend to expond the ambit and scope of the powers and
functions oI the qdjudicqting ofricer under Section 71 and that would
be ogainst the mandate ofthe Act 2016,"

Hence, in view of the authoritative pronouncement of the Hon'ble Supreme

Court in the cases mentioned above, the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund amount.

F. Findings on the obiections raised by the respondent:

F.l Obiection w,r,L force maieure.

12.
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13. The respondent-promoter raised the contention that the construction ofthe

project was delayed due to force majeure conditions such as, delay caused in

acquisition of land, decision of GAIL to lay down pipeline within the project

and non-payment of instalment by different allottees of the project but all

the pleas advanced in this regard are devoid of merit. The flat buyer's

agreement was executed between the parties on 25.05.2010. As per terms

and conditions of the said agreement the due date of handing over of

possession comes out to be 2 5.05.2013. As per clause 12.5 of the agreement,
. .,,.:,

it has been agreed that if the resp.ondent is not in a position to deliver or

handover the possession of the project, then its liabiliry shall be limited to
..''' ' :

refund the amount paid by them along with simple interest of 60/o p.a.

However, it is well settled principle that a person cannot take benefit of his

own wrong.

Findings on the relief sought by the complainants.

F. I Direct the respondent to refund the paid amount along with interesl
The complainants have submitted that they booked a unit in the

respondent's proiect namely Bellevue Villa" at Sector 82 and 83, Gurgaon. A

buyer's agreement was executed between the parties on 25.05.2010 and

allotted a Villa bearing no. 75 /240 /Simplex/BR. Further, vide addendum

agreement dated 25.05.2012 their allotment was changed to Villa bearing

no. 15/ST.82Dt-9/240/Simplex/82D1. The complainants have paid an

amount of Rs. 2'J,,54,a65 /- against the total sale consideration of

Rs.96,A2,499 /-.The due date ofpossession is calculated as per clause 11.1 of

the agreement i.e., 3 years from the date of execution of buyer's agreement.

Therefore, the due date comes out to be 25.05.2013. 
1,

G.

t4.
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Keeping in view the fact that the complainant/allottees wishes to withdraw

from the project and demanding return of the amount received by the

promoter in respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the unit in accordance with the

terms ofagreement for sale or duly completed by the date specified therein.

The matter is covered under section 1B(1] of the Act of 2016.

The due date of possession as per agreement for sale as mentioned in the

table above is 25.05.2013. The respondent was unable to deliver the proiect,

therefore it cancelled the allotmentvide letter 08.12.2021. The occupation

certificate/completion certificate of ihe project where the unit is situated

has still not been obtained by the respondent-promoter. The authority is of

the view that the allottees cannot.be expected to wait endlessly for taking

possession of the allotted unit as observed by Hon'ble Supreme Court of

India in lreo Grace Realtech PvL Ltd, Vs. Abhishek Khanna & Ors', civil

appeal no. 5785 of 2079, decided on 11.01.2021 :

"" ..., The occupotion certificate is not available even as on dote, which
clearly amounts to deficiency of service. The allottees cannot be mode to
wait indefrnitely for possession of the oportments ollotted to them, nor
can they be bound to take the apartments in Phase 1 ofthe project......."

Further in the judgement ofthe Hon'ble Supreme Court of India in the cases

of Newtech Promoters and Developers Private Limited Vs State of U.P.

and Ors. fsupra) reiterated in case of M/s Sana Realtors Private Limited

& other Vs llnion of lndia & others SLP (Civil) No. 13005 of 2020 decided

on 72.05.2022.|t was observed:

25. The unquolified right of the allottee to seek refund referred Under

Section 18(1)(a) and Section 19(4) of the Act is not dependent on any

contingencies or stipulotions thereol lt appeors thdtthe legislature has

consciously provided this right of relund on demand as an unconditional

absolute right to the ollottee, if the promoter foils to give possession of
the apartment, plot or building within the time stipulated under the

terms of the ogreement regardless of unforeseen events or stay orders

\

16.

17.
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of the Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligotion to refund the
amount on demand with interest ot the rote prescribed by the State
Government including compensation in the manner provided under the
Act with the proviso thot ifthe allottee does not wish to withdrqw from
the project he shall be entitled for interest for the period of delay till
handing over possession ot the rote prescribed

Complaint No. 2290 of 2022

18. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2076, or the rules and

regulations made thereunder or to the allottees as per agreement for sale

under section 11(a)(al. The promoter has failed to complete or unable to

give possession of the unit in accordancgwith the terms of agreement for

sale or duly completed Uy tire d4lelspecified therein. Accordingly, the

promoter is liable to the illottee, is they wishes to withdraw from rhe

project, without prejudice to any other remedy. available, to return the

amount received by him in respect of the unit with interest at such rate as

may be prescribed.

19. Admissibility of refund along with prescribed rate of interest: The

complainants are seeking refund of the amount paid along with interest.

However, section 18 of the Act read with rule 15 ofthe rules provide that in

case the allottee intends to withdraw from the project, the respondent shall

refund of the amount paid by the allottee in respect of the subject unit with

interest at prescribed rate as provided under rule 15 of the rules. Rule 15

has been reproduced as under:

"Rule 15, Prescribed rote of interest- [Proviso to section 72,
section 78 and sub-section (4) and subsection (7) of section 791
(1) For the purpose of proviso to section 12; section 18; ond sub-
sections (4) and (7) ofsection 79, the "interestotthe rote prescribed"
shall be the State Bank oI India highest marginql cost of lending rate
+20/6.:

Provided thot in case the State Bonk oflndia morginal costoflending
rate (MCLR) is not in use, it sholl be reploced by such benchmork +
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lending rotes which the State Bank of lndia may [ix from time to time

for lending to the general public."

20. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

21. Consequently, as per website ofthe State Bank of India i.e., https;llbbi.eo.itr

the marginal cost oflending rate (in thort, MCLR) as on date i.e., 15.03.2023

is 8.70%. Accordingly, the prescribed r'ate ofinterest will be marginal cost of

lending rate +20lo i.e., 1,0.7 0o/0.

22. The authority hereby directs the promoter to return to the complainants the

amount received by it i.e., Rs.21,54,865/- with interest at the rate of 10.70%

(the State Bank of India highest marginal cost of lending rate (MCLR)

applicable as on date +20/o) as prescribed under rule 15 of the Haryana Real

Estate (Regulation and Developmentl Rules, 2077 from the date of each

payment till the actual date of realization of the amount within the timelines

provided in rule 16 ofthe Haryana RUles 2017 ibid.

F. Directions ofthe authority

23. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34(0 of the Act of 2016:

i. The respondent/promoter is directed to refund the entire amount ofRs.

2L,54,865/- paid by the complainants along with prescribed rate of

interest @ 10.700lo p.a. as prescribed under rule 15 ofthe Haryana Real/y
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Estate [Regulation & Development) Rules, 2017 from the date of each

payment till the date ofrefund ofthe deposited amount.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

25.

Complaint stands disposed of.

File be consigned to registry.

Haryana
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ority, Gurugram

ru
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