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203) GURUGRAM Complaint No. 5882 of 2022
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. - 5882 of 2022
Date of filing complaint: | 29.08.2022
First date of hearing: 18.11.2022
Date of decision  : 20.04.2023

Sh. Dev Ashish Ahlawat S/o Sh. M.S. Ahlawat

R/0: H. no. 80, Mohyal Colony, Sector-40,| Complainant
Gurugram

véf;ényZ'r |
B ] S

M/s Ashiana Dwellings anate,l..upftgq
Regd. office: 3H, Plaza M6, D1§t Center Jasola,

New Delhi- 110025 & \ %M N\ Respondent

CORAM: (2/ - Q”“

Shri Vijay Kumar Goyal AN 1Y ) Member

APPEARANCE: Hios BERrY

Sh. Sukhbir Yadav (Advocate) = | 3 f Complainant

Sh. Deeptanshu Jain [ﬁd\}o;tej; '-.TJ-‘@' 4 Respondent
‘ORDER-

The present complgin; hasH been ﬂléﬂ he gnomplamant/allottee

under Section 31 of the Real Estate (Regulatlomand Development) Act,
2016 (in short, the Act) read ‘with rule 29' of ‘the' Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the
rules and regulations made there under or to the allottee as per the

agreement for sale executed inter se.
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Unit and project related details

Complaint No. 5882 of 2022

The particulars of the project, the details of sale consideration, the

amount paid by the complainant,

date of proposed handing over the

possession and delay period, if any, have been detailed in the following

tabular form:
S.no. | Particulars Details

1. | Name of the project Ashiana Mulberry, Sector-2, Gurgaon
2. | Project type
3. | RERA registered/not

registered o L

V. 5 :!r e A

Validity statu? m‘ ' 3_0 Qﬁ)fZO?% %; \
4, | DTPC Licenge‘nq' . 15-05:20\.14 t}ht%'q‘ﬁo.oe.zon

Validity statgd \ 1| | 09 06 20*14& )

e U B ‘H” f;

Licensed areay, &\ \J| § 10 25 aq;ek

Name of licensee L" '.gshmggg_na Dwellmgs Private Limited
5. | Provisional '“'n !

dated r .. (As per pagg no. 38 of complaint)
6. | Unit no. C-522 on 5th ﬂoor, tower T6

(As per page no. 38 of complaint)
7. | Unit area admeasuring 1210 sq. ft.
(As per page no. 38 of complaint)

8. | Date of apartment buyer | 10.12.2015

agreement (As per page no. 44 of complaint)
9. | Possession clause Clause 11.2 of agreement
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Complaint No. 5882 of 2022

The company, based on its present plan
and estimated and subject to force
measure and all exceptions and
conditions beyond control of the
company and subject to the allottee
making timely payments, endeavour to
complete the construction work of the
set apartment /building within a

ShdH' th9regfter apply for grant of
; ,Occupfmon cert:f icate and on receipt of
the same wf{l ojj‘er position of the set
-'apartment tt? r,;he ullottee

10.

Date  of | ‘start
construction‘,.df pmject'

"N}:ot avallqblé%mgr%cord

11

Due date of possesg;on% _
B e

- ;.‘i '10*’1“2 2015 as date of start of

construction of project is not available

__;Qm;eqogg % ﬁpo@gths grace period)

Grace periodof 6, months is allowed

12.

Payment plan

| Construction linked payment plan

13.

Total sale consideration

BSP- Rs. 51,75,170/-
TSC- Rs. 66,02,920/-

(As per payment plan on page no. 82
of complaint)

14.

Amount paid by the

complainant

Rs 13,28,030/-

(As per applicant ledger dated
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17.03.2023 on page no. 79 of reply)

15.| Occupation certificate Not obtained
16.| Offer of possession Not offered
Facts of the complaint:

That the complainant-allottee received a marketing call from the office
of the respondent, the caller represents himself as a sales manager of

the respondent company and r q;ed the residential project by

name and style “Ashiana Mulb@mf' tQ ated at Sector-2, Sohna Road,
Gurugram. The complamant VlSlteé et'he sales fo‘ ce of the respondent
and consulted w1th the marlgetmg ,,s:aff ol‘ tlie respondent. They
showed a rosy plcture of the prolect and allured with proposed
specifications and assured for the t:imely delivery of the
flat/apartment. It also gave markenng brochure of the project, which

%e&“f’

stipulates that the prolect has "feﬁgtﬁan 1§3«6‘ ground coverage which

means lot of open and green space rge central lawn beautiful water

features, stunning sculptures J'etty.walkways, variety of plantation,
decorative llghtlng, ample seatlng; a club houkeg squash court, gym,
banquet hall, billiards & pool table table tennis & kids zone, lounge, a
resort-styled swimming pool, gold class theatre in the club house,
badminton court, basketball court, power back-up, high security, a

shopping center, and nursery school”.

That lured by assurances, promises, and representations made by the

respondent, the complainant booked a 2BHK, flat bearing no. C - 522,
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admeasuring 1210 sq. ft. on 5th floor of tower - T6 in the project

“Ashiana Mulberry”, Sector - 2, Sohna Road, Gurugram on 23.11.2015,
under the possession linked payment plan (20:20:40:20) at basic sale
price (BSP) of Rs. 51,75,170/- @ Rs. 4277 /- per sq. ft. and issued a
cheque of Rs. 5,00,000/- in favour of “Ashiana Dwellings Pvt. Limited”

as booking amount.

That on 10.12.2015, the respondeni issued a provisional allotment

“\us.a
letter in favour of the complainah'r,ﬁlher’em confirming the allotment

(S "6',#111 the project for a total sale

,411 \é

of flat bearing no. C-522 in toﬁ?v

consideration of Rs. 66 02 920/\" r“*\‘ “ 2 \ N\

a’u

That on 10.12. 2015 a pTe-prmted arbltraryt, lin[lateral and ex-facie
apartment buyer agreement wasnexecute\d ?tgr;se parties. As per
clause no. 11.2 of the buyer develogerl ag;eeiﬁg;ﬁ% the respondent has
to give possession of theapan%entgwghln %;erl:)d of 39 months from
the date of this agreement or@start Qf constructlon after the grant of
period of 6 months Therefore, the due, date .of possession was
10.09.2019 with a grace per'lod of 6'-mo'nth’s. lt"lS p'ertment to mention
here that the complainant booked this flat with the assurance that the
possession of the flat will be handed over on or before 10.09.2019. It is
further germane to mention here that the complainant is living in

rented accommodation and the builder fails to start the construction

of tower 6 till date.
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That the complainant issued cheques of Rs. 1,63,896/- and Rs.

6,64,134 /- in favour of the respondent as per the agreed payment plan

on 23.12.2015 and 13.04.2016 respectively.

That the complainant several times visited the office and project site of
the respondent to know the status of the flat/ tower-6, but it is a

matter of dismay that after passing of more than 80 months from the

Y

land admeasuring 10.25 acres and%ng 10 towers.

’%zf-«

That on 20.02.2020 :and th%‘ ﬁté}%he cgmplamant sent several
“&% .m_ﬁ.-: -..r 3
emails to the respondent allegmg fallure te deliver the physical

possession of the ﬂat and asked fo; refund of the entire paid amount

along with mterest,é\?’\ﬁn@ch reads as Thﬁ a’ﬁ&ement was signed on

i & ‘3%

10th December 2015 w1th referegceégto cl@se number 11.2 it was

,g j o

committed that possessmn w111 bgg;gen 1n’39 months. It has been over

out that no work has been

50 months now but“gon VlSlt to su:e Igoun-

done. With reference to, clause 11 6 of the agreement I would like to

wi%
get refund of the money With 9 percénf per ‘anhurh interest.”

That since February 2020, the complainant has been regularly visiting
the office of the respondent as well as the construction site and sent

several emails to get a refund of the paid amount, but all went in vain.

That the main grievance of the complainant in the present complaint is

that despite payment of Rs. 13,28,030/- i.e. 20% of the total cost of flat
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and despite his willingness to pay the remaining amount (if any

amount become due), the respondent party has miserably failed to

deliver the possession of flat.

That the complainant purchased the flat with an intention that after
possession, his family will live in their own apartment, as it was
promised by the respondent party at the time of receiving payment
that the possession of fully constructed unit along like basement and

surface parking, landscaped la(wnsz&lub/ pool, etc. as shown in the

brochure at the time of sale wou}dbe*handed over to him as soon as

Qg f’;[.?w

construction work is completel e. bySteptember 2019

«9 ‘3
h@, '."Kgmm:."‘“‘g ‘* —\ s 1

That it has been more than 6 years'from/the i;lagg ?f booking and even

the construction of the tower 15 ygt npt startjed Lt clearly shows the

negligence of the bu11der, It is hlghly pertmerLt l;o mention here that
\ i L/ a’.}

the project of the respondent 1s rgegistered with HARERA vide

registration no. 44 of 2017 dated 1@»];;08.2017 and the validity period of

the registration was§30,,06_.29_20$,{‘ g‘% | g'_,_ g-;;"

That the facts and circumstances ias enumerated above would lead to
the only conclusion that there is a deficiency of service on the part of
the respondent party and as such, they are liable to be punished and

compensate the complainant.

That there is an apprehension in the mind of the complainant that the
respondent has been playing fraud and there is something fishy, which

is not disclosed to him just to embezzle his hard-earned money. It is

Page 7 of 25



by

20%R GURUGRAM Complaint No. 5882 of 2022
wa

highly pertinent to mention here that now a day’s many builders are

being prosecuted by the court of law for siphoning off the funds and
scraping the project mischievously. A probe needs to initiate to find

out the financial and structural status of the project.
C. Relief sought by the complainant:

16. The complainant have sought following relief(s):

i Direct the respondent to-pay tefund the amount paid by the
complainant along with lr}tege%@é'%\?a&tf,the prescribed rate from date
nJE:; ‘:i_w’;- X - -
of making payment till ﬁné’i; i;gia?fﬁgtm_n of payment as per section
¥ . YEQ

12, 18 and 19(4) ofAct_ J,,iﬁ N

17. On the date of{hearmgﬁ‘“the%uthé‘mty \explained to the
respondent/ promotef about the:co_ntfa'ventiofi ;s aiz}lleged to have been
committed in relatibﬂ?tti section 1%[4)@.;[3)@:0@&19 Act to plead guilty or

not to plead guilty. & \ ; °z é ,;

¥

A i | iy,
el o Y

D. Reply by respondent:

The respondent by @ayﬁof -Wpittén
ARL AR

!jgll%mng submissions

a. That the complainant ha‘s:‘,deli_hér&tgly- ;a‘;sé’d false allegations and
made treacherous remarks. since thehluﬁnit allotted of the
complainant is in phase-II of the project and the expiry date of
RERA registration of Phase-II is 30.06.2023. Hence, the above
submission made by the complainant is nothing but a
malfunctioned attempt to tarnish the image of the respondent and

enrich itself wrongfully him at its cost. The registration certificate
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of the project ‘Ashiana Mulberry’ phase-1l dated 23.10.2018

bearing no. RC/REP/HARERA/GGM/2018 holds validity till
30.06.2023.

. That the complainant has falsified the true import of the case and
manipulated the facts qua the present circumstances with
dishonest intention and deceitfulness, therefore, has not only
suppressed the truth but also made fictitious averments which

$a o)
bear no ground against the reéphndent In view thereof, the instant

vt ] ’r_‘.

complaint is liable to be dlsmlgge -1* l@lne
o A | ;.“ '

That the complalnant’ on 23 l‘l 2015 out;;of hlS own free will and
volition approaglqed the respondent and%aggpéled for booking of
unit bearing number C-522, (heremafter re?err?d to as “unit”) ‘type
C’ on the 5th ﬂoqr of tower-T6 having' super bmlt up area of 1210
sq. ft. in the its prgject “Asl‘_k%na Mum@er;gy Phase-II" situated at
Sector-02, Sohna, Gurgaon Haryana (hereinafter referred to as

“project”) by mal%mg paymegg of Rs, 5§00,000/ as booking amount

as per clause 3 1-of the apaftment'buye; a}reement That the
& i ’1 1y ! |

complainant opted for performance linked payment plan-C in

order to make the payments of all the instalments.

. That thereafter, an apartment buyer agreement dated 10.12.2015
(hereinafter referred to as “said Agreement”) was executed
between the parties herein. It is further submitted that the said

agreement also contained the schedule of payment plan.
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€.

That the complainant was under an obligation to adhere to the
payment plan provided under clause 4.1 of application form and
clause 3.2 & 11.2 of apartment buyer’s agreement. As per clause
11,2 of the said agreement, the date of possession of unit was
10.09.2019 (10.03.2019 plus 6 months grace period) and the total
sale consideration of the said unit as per clause 1.2 of the
agreement was Rs. 66,02,920 / excludlng taxes, out of which it has

: «‘ gw'\,&

received a sum of Rs. 12 83 224 -,tawards consideration and Rs.

44,806 /- towards taxes till dar e,ﬁq;gever he frequently, defaulted

to adhere to the sald péxm"ent‘ blan ﬁesplte receiving various

. £
X ﬂ’ %

reminders and demand letter[sj sent by it demanding the

outstanding pajgments he has falled to adk;ere to the said payment
E'@i M d r | - i ,...!‘

plan opted. It is. submg.tted that the said actramounts to breach of
terms of the sald agreement i | VO

That there is a total delay_of-'.ﬂg} da]?s oﬁa"gcount of the complainant

in making the qé'nely payrnen,;s gdof’dge _@nstﬁ}lments towards the

total sale conmderahon However he_’hi tf.eul;é;d to adhere to the
said payment plan opted and hence, has !v.llol\ated the clause 3.4 and
3.5 of the apartment buyer agreement. There is no iota of doubt
that the said act of the complainant is highly deplorable and

amounts to breach of terms of the apartment buyer agreement.

That as per clause 11.3 of apartment buyer agreement, the
respondent never promised the complainant to handover the

possession of the unit within 39 months plus grace period of 6
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months from the date of execution of buyer agreement. The said

clause clearly states that the respondent company shall handover
the possession subject to application made for grant of occupation
certificate and on receipt of the same shall offer possession of the
said unit. Further, clause 11.3 of the agreement enumerates the
“force majeure” clause wherein it has been laid down that
completion date would automatically be deemed to be extended if
the delay in completion of cnqstfgcgon of the project has occurred

¢ &w’}f‘:é ?

due to force majeure or c1réﬁ -""""féjlces beyond the control of the

respondent-company.._ _

o . ‘ L of- ,L
h. That there were certaln factors hke non- avaugblllw of construction

materials, electrlc power slow. down scafmty of water etc.,, were
the substantial 'i:easons Wthh gedhto fh?ﬁla in completing the
construction of the' pr01ect Addltlonaﬂyﬁ» th construction of the

project was stopped by Hon’ble National"Green Tribunal pertaining

to the factors of pot
g"—

that due to stoppage of constructton worﬁ( ﬁ may take another

pgrtm"gnt to point out here

month’s time to-.Iiemo_blllze-.the&con-strtictionfwmk at project site.
Thus, the calculation of period of completion for which the
construction work was stopped shall be treated as zero period.
Pursuant thereto, as per the terms of the apartment buyer
agreement and the RERA registration, subject to timely payment
by the allottee as well as subject to force majeure, the construction

of the unit was to be completed by 10.03.2019 plus 6 months grace
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period unless there is delay due to “force majeure”, court order etc.
It is pertinent to mention herein that the construction of the
project was stopped several times during the year 2017, 2018,
2019 and 2020 by the order of EPCA, HSPCB, NGT and the Hon'ble
Supreme Court of India. It is most respectfully submitted that due
to the increase in the level of pollution in the NCR region, the

Hon’ble Supreme Court vide 1ts order dated 14.11.2019 passed in

the matter of “MC Mehta: Vs‘ JOH& of India & Others” bearing

% "4;-\ e,

Writ Petition (c) No. 1362941—935 unposed complete ban on

AYYR |
construction and excavaho(u -‘-./ );_-,""acl;pss the National Capital
--..'r"'\.."

Region from 04- 11 2019, **Whleh wa «&u tlmately lifted on
E

14.02.2020. Barg gn gonstructlon caused 1r1:egai'able damage to the
delivery tlmellnes and the real estate d9vejop,egs finances as it was
unable to undert e any copstru ion vg,gr during the aforesaid
period and the sarﬁe' was; beypnd ﬂ:} affgtb:ol Furthermore, the
impact of Covids 19 pandemlc has been {elt throughout the globe

and more particularly byﬁé@al«@%’esta'%e 'n%u%try The pandemic

s AN A

completely dlsrupted the supply cham of the respondent,
therefore, the delay if any, is not attributable to the respondent

herein.

That in order to curb down the air pollution, the Environment &
Pollution (Prevention & Control) Authority, for National Capital
Region, has reviewed the urgent action that needs to be taken for

the implementation of the Graded Response Action Plan (GRAP)
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vide it's notification dated EPCA-R/2020/L-38 dated 08.10.2020
and has imposed ban on the use of diesel generator set with effect
from 15.10.2020, which has further led to delay in the construction

being raised.

That even after the delay caused by the various complainant in
making the payments towards their respective units and various
orders of the EPCA, HSPCB aq&t&le_Apex Court, it has finished the
construction work of phasg—l ,6;@ T:hz.‘Sald project and has received
the occupation certlflcate on 02 -=1‘I 3022 from the Director General,

Town & Country Planjiing Dépargy

Il}‘fﬁ,’gagdlgarh bearing Memo
No. ZP- 1062/]D(BA)/2022/32955 (herel{ngﬁer referred to as the

;} I
“occupation certlficate”]
% ¥
That the respondent has always kept nﬁ‘ up?ated with respect to
tﬁ il
the development of.. surroundlng a;ea a@&&vefl as of construction of

L é
N J ﬁ

the project and repetitively apprLgd the complamant of the factors
which has a wsg,ble adverse 1m5act onwthe‘?real estate industry.

During the last three years theré has seep §everal events which

severely 1mpacted the real estate'sector.

That the instant complaint is an afterthought and has been filed
with the ulterior motive to avoid the contractual obligation and
earn wrongfully from the respondent. He is seeking refund,
interest and compensation without placing on record substantial

evidentiary proof. It is relevant to mention here that the Hon’ble
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Supreme Court in a number of judgments has held that

compensation for delay is to be the loss incurred by the customer
and in the instant case the complainant has failed to provide proof

for the same.

- That the jurisdiction of the Authority cannot be invoked as there is
no cause of action which arose within the jurisdiction of the
Authority. He has prayed for. gellefs which otherwise have to be
claimed in a suit for darﬁéﬁ’es I-and recovery, after paying

" v

appropriate court fee. That 1 rrtizr to, avmd the payment of court

{ u I ﬂ
fee, he has ralsed a dlspufe of\ ar,\ciwl n.ature, which requires
elaborate ev1der;, g tobe led and ﬁﬁ’lch c% npﬁbe adjudicated upon
under the summary jurisdiction of the Au}or;ty In this view of the

matter, the complamt is liable to be dlsmlséed with costs.

4 w’

That the dispute", between tbg,__parthé% rlnvolves complicated
A %sy@‘g
questions of facts and law, wh ﬁi nece“ssarlly entail the leading of

copious ewdence The issues ;alsed by the cqgnplamant cannot be

A w\ oid 2 &45.‘: B

addressed in a complamt before the Author;ty which follows a
: \f .

summary procedure In this-view of the niatter the complaint is

liable to be dismissed on this ground alone.

That the complainant has applied for the allotment of the unit as an
investment and not for personal use of the complainant which is
abundantly clear and evident from the conduct of the complainant.

Admittedly, he has invested in the unit with intent to have
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monetary gains by way of reselling the unit to a higher bidder at an

appreciated value. Thus, in view of the constant precedents upheld
by various Real Estate Regulatory Authorities across the country,
the present complaint is not maintainable wherein, it is held
unanimously that the investors of real estate projects are not

entitled to relief from Real Estate Regulatory Authority.

18. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not‘i'

be decided on the basis of‘" ‘these;' undlsputed documents and

submission made by the parties.” =~ 4, (s
E. Jurisdiction of the ai.l.thority: SEEEE ¢

19. The plea of the respondent regarding re]ectlcuf dﬁcbmplamt on ground
of jurisdiction stan’ds rejected. The authogf%?bserves that it has
territorial as well as subject matter jurlsdictfon to adjudicate the

present complaint for the reasons given _gelow.

E.1 Territorial jur-:'sdiction ! ) ; ::j@ ’ﬁ%

As per notification no. 1/92/2017 1’II‘CP da;eel 14.12.2017 issued by
Town and Country-Planning Department, t-he-.' jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

)&/ E.Il Subject matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
the allottee as per the agreement for sale, or to the association of
allottee, as the case may be, till the conveyance of all the apartments,
plots or buildings, as the case may be, to the allottee, or the common
areas to the association of aHottee or the competent authority, as the
case may be; 2

Section 34-Functions of the Agthorgtyj

34(f) of the Act provides to ensure &ompbance,ﬁof the obligations cast
upon the promoter, the aHottee and the rqa[ e‘smte agents under this Act

So, in view of the prowsnons of the Act quoted above the authority has
Rl
complete )urlsdlctlon to decide the complamt regarding non-

% 8

compliance of obligations by the promoter leavmg a51de compensation
which is to be decided by the ad]udicatlng offlcer if pursued by the

complainant at a later stage.

Further, the authorggy has no l?'itch in prgc%iin%wnth the complaint
and to grant a relief-of refund in the present matter in view of the
judgement passed by-the Hon'ble Apex: Co’ﬁrf iﬁ-"Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors.” SCC
Online SC 1044 decided on 11.11.2021 and followed in M/s Sana
Realtors Private Limited & others V/s Union of India & others SLP
(Civil) No. 13005 of 2020 decided on 12.05.2022wherein it has been

laid down as under:

“86. From the scheme of the Act of which a detailed reference has been made
and taking note of power of adjudication delineated with the regulatory
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authority and adjudicating officer, what finally culls out is that although the
Act indicates the distinct expressions like ‘refund’, ‘interest, ‘penalty’ and
‘compensation’, a conjoint reading of Sections 18 and 19 clearly manifests that
when it comes to refund of the amount, and interest on the refund amount, or
directing payment of interest for delayed delivery of possession, or penalty and
interest thereon, it is the regulatory authority which has the power to examine
and determine the outcome of a complaint. At the same time, when it comes to
a question of seeking the relief of adjudging compensation and interest
thereon under Sections 12, 14, 18 and 19, the adjudicating officer exclusively
has the power to determine, keeping in view the collective reading of Section
71 read with Section 72 of the Act. if the adjudication under Sections 12, 14, 18
and 19 other than compensation as envisaged, if extended to the adjudicating
officer as prayed that, in our view, may intend to expand the ambit and scope
of the powers and functions of the: adLudrcanng officer under Section 71 and
that would be against the mandate of theAct‘?OItS "

21. Hence, in view of the authorltatlve- pronouncement of the Hon'ble
Supreme Court in the matterf of M/s Newtech Promoters and
Developers anate L:mlted Vs. .S‘tate of U & and Ors And M/s Sana
Realtors Private L:mrted & others V/s Umon of India & others
(supra), the authonty has the ]urlSdICtIOD ttg fréertam a complaint

seeking refund of the amount and mterestj@g&ﬁegamount paid by him

F. Findings on objections lalsed by the respondent
F.I Objection regardéng the compl.ainlgn__t bgi:gg igv‘éestor.

22. Itis pleaded on behalf of respondent that complainant is investor and
not consumer. So, h.e is not entitled to any. -p_lfo'geotion under the Act
and the complaint filed by her under Section 31 of the Act, 2016 is not|
maintainable. It is pleaded that the preamble of the Act, states that the
Act is enacted to protect the interest of consumers of the real estate|
sector. The Authority observes that the respondent is correct in stating
that the Act is enacted to protect the interest of consumers of the real

W estate sector. It is settled principle of interpretation that preamble is|
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an introduction of a statute and states the main aims and objects of

enacting a statute but at the same time, the preamble cannot be used
to defeat the enacting provisions of the Act. Furthermore, it is
pertinent to note that any aggrieved person can file a complaint
against the promoter if he contravenes or violates any provisions of
the Act or rules or regulations made thereunder. Upon careful perusal
of all the terms and conditions of _the buyer’s agreement, it is revealeq
that the complainant is buyer and .paid considerable amount towards

purchase of subject unit. At this stage, it is important to stress upon

‘ \ 4.

the definition of the term allottee under the Act, and the same is

N N\ .
reproduced below for ready refe_rence: "

= 3

7 Y 2

“Z(d) ‘allottee’ in relation to a real estate project means the person to

whom a plot, apartment or building, as the case may be, has been

allotted, sold(whether as freehold or leasehold) or otherwise transferred :
by the promoter, and includes the person who subsequently acquires the |
said allotment through sale, transfer or otherwise but does not include a :
person to whom such plot, apartment or bmldmg as the case may be, is |
given on rent.”

'_.,

23. In view of above-me_ntioned definition of all_gtteq as well as the terms4!
and conditions of thé apartmen:c buyer’s agf;en;g;lt executed between
the parties, it is crystal clear that the complamant are allottee as the
subject unit allotted to them by the respondent/promoter. The
concept of investor is not defined or referred in the Act of 2016. As per
definition under section 2 of the Act, there will be ‘promoter’ and
‘allottee’ and there cannot be a party having a status of ‘investor’. The

Maharashtra Real Estate Appellate Tribunal in its order dated

W 29.01.2019 in appeal No.0006000000010557 titled as M/s Srushti

Page 18 of 25
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Sangam Developers Pvt Ltd. Vs Sarvapriya Leasing (P) Ltd. and anr.

has also held that the concept of investor is not defined or referred in

the Act. Thus, the contention of promoter that the allottee being
|

investors are not entitled to protection of this Act also stands rejected.

F.II Objection regarding delay due to force majeure circumstances

24. The respondent-promoter has raised a contention that the
construction of the project was delayed due to force majeure
conditions such as various orders passed by the National Green

-'\ ‘r

Tribunal, Environment Pollution (Preventlon & Control) Authorlty.!

Since there were c1rcumstances beyond the&ongol of respondent, soi
taking into con51derat10n the above-mentloﬂgav%cts the respondent
be allowed the perlod during which his constrilcnc;h activities came to
stand still, and the said period be excluded __.-.Whﬂ? calculating the due
date. But the plea taken' in this regard is ngl::t*éngble The due date for
completion of project is calculated as peryéiause 11.2 of agreement.

Though there have been various orders lésued to curb the

‘\ﬁi §WTL
- \Ya

environment pollutlon but these were for a short period of time. So,

the c1rcumstances/c0nd1tlons after-that f)eriod cant be taken into

consideration for delay in completion of the project.

25. The respondent-promoter has raised the contention that the
construction of the project was delayed due to reasons beyond the
control of the respondent such as COVID-19 outbreak, lockdown due |
to outbreak of such pandemic and shortage of labour on this account.

[Mhe authority put reliance judgment of Hon’ble Delhi High Court in

Page 19 of 25 |
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26. In the present complaint also',':t__h_é‘f_‘f"'e“s'p“oﬁdent was liable to complete

27.

W HARERA
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case titled as M/s Halliburton Offshore Services Inc. V/S Vedanta

Ltd. & Anr. bearing no. O.M.P (I) (Comm.) no. 88/ 2020 and ILAs
3696-3697/2020 dated 29.05.2020 which has observed that-

“69. The past non-performance of the Contractor cannot be condoned
due to the COVID-19 lockdown in March 2020 in India. The Contractor
was in breach since September 2019. Opportunities were given to the
Contractor to cure the same repeatedly. Despite the same, the
Contractor could not complete the Project. The outbreak of a pandemic
cannot be used as an excuse for non- performance of a contract for
which the deadlines were much before,the outbreak itself.”

the construction of the project in question and handover the
possession of the said unit by 10 09. 2019 Th; respondent is claiming

'.\ £ g ,@
benefit of lockdown Wthh came 1nto effect on 23 03 2020 whereas the

due date of handmg over of possessmn was ﬁuc& ?rlor to the event of

outbreak of Covid- 19 pandemic. Therefore; eégupt{mrlty is of the view

that outbreak of a pandemic cannot be -ﬁsgc}_,,éé an excuse for non-
performance of a contract for which the deadlines were much before
the outbreak itself and for the sald reason gle sa;d time period is not

excluded while calculatmg the delay in handlng over possession
F.III Objection regarding non-payment by the complainant.

The respondent-builder submitted that the complainant-allottee has
failed to make timely payment towards consideration of allotted unit.
Despite issuance of various notices, it never came forward to make
payment towards due installments. The Authority observes that the

subject unit was booked under construction linked payment plan and

9%
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he?

he has already paid an amount of Rs. 13,28,030/- towards basic sale

consideration of Rs. 51,75,170/- despite the fact that the construction
of the tower in which the subject unit of the complainant is situated is

yet not started. Thus, the plea of the respondent is not tenable.

Findings on the relief sought by the complainant

Relief sought by the complainant:

G.I Direct the respondent to pay refund the amount paid by the
complainant along with interest at the prescribed rate from date of
making payment till final realization of payment as per section 12, 18
and 19(4) of Act.

The project detailed above was ]aunched by the respondent as
residential complex and the complamant was allotted the subject unit
bearing no. C-522 on 5t ﬂoor tower T6 v1de allotment letter dated
10.12.2015. A builder buyer’s agreement detallmg area, payment plan
and other terms and conditions of allotment was executed in this
regard on 10.12.2015 between the partles As per clause 11.2 of the
said agreement executed between the partﬁs the possession of the

subject apartment Was to be delivered withm a period of 39 months

e
St

from the date of thlS agreement or start.of constructlon after grant of
environment clearance by MOEF, whlchever is later and grace period
of 6 months. Since date of start of construction of project is not
available on record, the due date of possession is calculated from date
of agreement i.e. 10.12.2015. The respondent through its written reply
also submitted that the due date for possession as per clause 11.2 was
10.09.2019 (date of agreement i.e. 10.12.2015 + 6 months). The said

period has admittedly expired on 10.09.2019.
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In the present case, the complainant booked the aforesaid unit under

construction linked payment plan and paid an amount of Rs
13,28,030/- towards basic sale consideration of Rs. 51,75,170/-
constituting 25.67 % of basic sale price. The complainant submitted
that it has made payment of Rs. 13,28,030/- as per construction linked
payment plan booked by him. The complainant visited the site and
found that the construction of tower-6 has not been started and due

date of handing over of possessioh has already expired on 10.09.2019.

The respondent on the hand submltted that the complainant has failed

! l'f*

to make payment towards conmderatmn of allotted unit which was a
\
| |

pre-condition to clause of handmg over ofpossessmn
;r 1l

Vide proceeding dated 20.04.2023, the complamant submitted that
despite booking of subje(.t unit way back in 2015 the construction of
the tower in which the unit of the complamant is situated is yet not
even started. To which it has been confirmed by both the parties that
the construction of subJect unlt has yet to be (.;ommenced Keeping in
view the fact that the allottee complamant \.ﬁlsh t% withdraw from the
project and are demanding return of the amount received by the
promoter in respect of the unit with interest on failure of the promoter
to complete or inability to give possession of the unit in accordance

with the terms of allotment or duly completed by the date specified

therein, the matter is covered under section 18(1) of the Act of 2016.
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The authority is of the view that the allottee cannot be expected to

wait endlessly for taking possession of the allotted unit and as
observed by Hon’ble Supreme Court of India in Ireo Grace Realtech
Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. 5785 of 2019,
decided on 11.01.2021: -

".... The occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottee cannot be made
to wait indefinitely for possession-of the apartments allotted to them,
nor can they be bound to take t_{:e apartments in Phase 1 of the

Further in the judgement of the'\ﬁﬁéﬁ"ble Supreme Court of India in the
cases of Newtech Promoters and Developers_ Private Limited Vs
State of U.P. and Ors. (Supra) relterated in casg of M/s Sana Realtors

Private Limited & other Vs Union of fﬂg!% & others (Supra)

5‘2

observed as under: ! F;

25. The unqualified right of the a!!ottee‘?}fé‘eeﬁ? refund referred
Under Section 18(1)(a) and.Section 19(4) of the Act is not
dependent on any contingencies.or Stipu!af}'ons thereof. It appears
that the legislature has consciously provided th:s rg’ght of refund on
demand as an unconditional absolute right%to t:J:é%aHottee, if the
promoter fails to give possession of the apartment, p!or or building
within the time stipulated under the term.g of the agreement
regardless of ‘unforeseen ‘events- or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund
the amount on demand with interest at the rate prescribed by the
State Government including compensation in the manner provided
under the Act with the proviso that if the allottee does not wish to
withdraw from the project, he shall be entitled for interest for the
period of delay till handing over possession at the rate prescribed

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
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regulations made thereunder or to the allottee as per agreement for

sale under section 11(4)(a). The promoter has failed to complete or
unable to give possession of the unit in accordance with the terms of
allotment letter or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottee, as they wish to
withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of the unit

with interest at such rate as may be prescribed.

This is without prejudice to any other remedy available to the allottee
including compensation for whlch they may\ﬁle an application for
adjudging compensation with the adjudlcatn;ggofﬁcer under sections

71 & 72 read w1th section 31(1) of the Act of 2%15,
™ ?

r&.‘g

The Authority hereby directs the. prometgra_:ge}_:return the amount
received by him i.e., Rs. 13,28,030/- with iﬁﬁeﬁeﬁfat the rate of 10.70%
(the State Bank of India highest marginal cost of lending rate (MCLR)
applicable as on date +2%) as prescribed under Tﬁle 15 of the Haryana
Real Estate (Regulation and Development) f}ules, 2017 from the date

of each payment till the actual date of refund of the amount within the

timelines provided in rule 16 of the Haryana Rules 2017 ibid.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

(*) )
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obligations cast upon the promoter as per the function entrusted to

the authority under section 34(f):

i The respondent /promoter is directed to refund the amount i.e.
Rs. 13,28,030/- received by it from the complainant along with
interest at the rate of 10.70% p.a. as prescribed under rule 15 of
the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each payment till the actual date of refund
of the amount.

ii. A period of 90 days is given"ﬁi:'é'-t}'.le respondent-builder to comply
with the directions given in th15 orc1er and failing which legal

» "'ie

consequences would follow.

37. Complaint stands disposed of.

38. File be consigned to registry. 1 |

{3"!. |
N

(¥ ]&%nmm

a2 g ember

Haryana Real Estate Regulatory Authorlty, Gurugram
. ~Dated: 20.04.2023 -
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