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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 1617 of 2022
First date of hearing: 25.08.2022
Date of filing complaint: 04.05.2022
Date of decision: 24.05.2023

Mr. Deepak S James
R/o: - House No. 10, Second Floor, Sector- 7, Gurugram-
122001 Lol Complainant

Versus.
M/s Raheja Developers Limited.

Regd. Office at: W4D-,204/5; Keshav Kunj, Western
Avenue Cariappa Marg, Sainik_ Farms, New Delhi -

110062 Respondent
CORAM: |

Shri Ashok Sangwan = Member
APPEARANCE:

Sh. Deepak S James Complainant in person
Sh. Garvit Gupta (Advocate) Respondent

ORDER
1. The present complaint has been filed by the complainant/allottee under
Section 31 of the Real Estate (Regulation and Development) Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein itis inter alia prescribed

that the promoter shall be responsible for all obligations,

As
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responsibilities and functions under the provision of the Act or the rules
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and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars | Details
|
1. Name of the project. - | “Raheja’'s Maheshwara”, Sectors |
111&14, Sohna Gurugram |
2 Project area: 19.23 acres
3. Nature of the project Residential Plotted Colony
4. DTCP license “no. and|250f2012 dated 29.03.2012 valid
validity status up.to 28.03.2018
5. Name of licensee Ajit Kumar and 21 others
6. RERA Registered /- not |Registered vide no. 20 of 2017
registered dated 06.07.2017
7 RERA registration valid up | 06.07.2022
to
8. Area registered 3.752 acres
9. Unit no. C-803, 8t floor, tower /block- C
(Page no. 28 of the complaint)
10. | Unit area admeasuring 1198.11 sq. ft.

A
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(Page no. 28 of the complaint)

11. | Allotment letter N.A
12. | Date of execution of]|29.08.2016
agreement to sell (Page no. 26 of the complaint)
13. | Possession clause 21. The Company shall endeavour to

complete the construction of the
said Apartment within Forty-Eight
(48) months plus/minus Twelve

- {(12) months grace period from
| the date of the execution of the

. |Agreement or Environment
_-Clearance and Forest Clearance,
| whichever is later but subject to

force majeure, political
disturbances, circumstances cash
flow mismatch and reasons
beyond the control of the
Company. However, in case the
Company completes the
construction prior to the said period
of 48 months plus 12 months grace
period the Allottee shall not raise
any. . objection in taking the
possession after payment of Gross
Consideration and other charges
stipulated hereunder. The Company
on obtaining certificate  for
occupation and use for the building
in which said Apartment is situated,
by the Competent Authorities shall
hand over the said Apartment to the
Allottee for his occupation and use

A/_.
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‘his risk and cost and Allottee shall be
| liable to pay compensation @ Rs.8/-

and subject to the Allottee having
complied with all the terms and
conditions of the Agreement to Sell.
In the event of failure of Allottee to
take over and/ or occupy and use
the said Apartment provisionally
and/ or finally allotted within thirty
(30) days from the date of
intimation in writing by the
Company, then the same shall lie at

per-Sq. Ft. of the tentative Grass

| Area per month plus applicable |
~| taxes, if any, as holding charges for |

the entire period of such delay...........
(Page no. 38 of the complaint).

complainant

14. | Grace period Allowed being unqualified.
15. | Due date ofposse'ssion 29.08.2021
| (Note: - 48 months from date of

agreement ie, 29.08.2016 + 12
months grace period)

16. | Total sale consideration Rs.51,63,007/-
[As per applicant ledger dated
14.10.2021 at page no. 63 of the
complaint]

17. | Amount paid by the|Rs.28,05,226/-

[As per applicant ledger dated
14.10.2021 at page no. 63 of the |
complaint]

A
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18. | Payment Plan Installment Link Payment Plan

(As per payment plan page no. 49
of the complaint)

19. | Occupation certificate | Not received
/Completion certificate

20. | Offer of possession Not offered

21. | Delay in handing over the | 8 months and 5 days
possession till date of this | -
orderie, 04.05.2022 - |

B. Facts of the complaint
3. The complainant has made l:hé._f‘-bll_OWijng submissions: -

[.  That in the yéar May 2.016, the complainant booked a unit in
project namely i.e., “Raheja Maheshwara,” situated in Sector 11
and 14, Sohna Masterplan. The complainant was allotted a unit
bearing no. C-803, in tower C, 8 floor, admeasuring carpet area
80.43 sq. mt,, tentative grossarea 111.32 sq. mt. and the payment
plan was subvention linked payment plan wherein he was not
supposed to pay any EMI till the subvention period of 3 years.

I[I. That on 29.08.2016, a builder buyer agreement was executed
between the parties which says that the unit will be delivered to
him within a period of 48 Months + 12 months grace period.
These 48 month +12 months ended on 28.08.2021. He was
expected the unit to be handed over to me by 28.08.2021, but

looking at the pace of construction onsite, not even 2% of the total

A
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construction is completed till date. The above-mentioned

subvention period ended in August 2019 and since then the
complainant paying bank EMI with interest and with a hope to get
the possession of the unit till 2021, he also paid off a major
portion of the bank loan using my lifetime savings. Since the very
beginning the complainant regularly visited the site and see all
rusted iron rods bent to floor without any acceptable
construction activity h\appen'_i:ng: onsite. He made all the payments
on time without any defaﬁl.f;_ .

III. Thatdueto abovementlonedcﬁ‘cumstances the complainant has
decided to wifhdraw fron;téhe project and seeking refund the
entire paid-up amount along with 15% interest from the date of
each payment. However, the said request was declined saying
that this was cancellation, and the respondent cancelled the unit,
then the booking amount-along with the government taxes and
interest component on delayed payment and brokerage
/commission paid for the booking shall be forfeited.

[V. Thaton 10.09.2019, the construction was not as anticipated, the
complainant requested to the respondent to extend the
subvention period which they declined and said the tentative
handover the possession of the unit was end of 2020. Further,
20.09.2019, the complainant again requested to extend the
subvention and asked if the subvention cannot be extended, the

A{.
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complainant asked if the future pricing of his unit and their

demands to him as per non subvention plan. This request was
declined too.

V. That the complainant had already made a payment of
Rs.28,05,226/- from November 2017 to till today but
surprisingly, there was no work at site and even the project is
lying closed since January 201 >

C. Relief sought by the complalnan;:
4. The complainant has sought followmg relief(s).

i. Direct the responde;n.t;i?.;’c_ozz_;;i‘g%tlnd the amount paid by the
complainant élong with prescribed rate of interest per annum

from the date of payment till realization:

5. On the date of hearing, the authority explained to the
respondent/promoterabout the contraﬁént‘ions as alleged to have been
committed in relation to section 11(4)(a) of the Act to plead guilty or
not to plead guilty.

D. Reply by the respondent

6. The respondent contested the complainton the following grounds: -

. That the complaint is neither maintainable nor tenable and is liable
to be out-rightly dismissed. The agreement to sell was executed
between the parties prior to the enactment of the Act, 2016 and the
provisions laid down in the said Act cannot be enforced

retrospectively. Although the provisions of the Act, 2016 are not
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applicable to the facts of the present case in hand yet without

prejudice and in order to avoid complications later on, the

respondent has registered the project with the authority under the
provisions of the Act of 2016, vide registration no. 20 of 2017 dated

06.07.2017.

That the complaint is not maintainable for the reason that the

agreement contains an arbltratmn clause which refers to the dispute

resolution mechanism toibfadopted by the parties in the event of
any dispute i.e., clause 59 offhe buyer s agreement.

That the complalnant has I;Ot approached thlS authority with clean

hands and has mtentlonally suppressed 'ar;d concealed the material

facts in the present complaint. The present complaint has been filed

by him maliciously with an ulterior motive and it is nothing but a

sheer abuse of the pr(.)ce\ss of law. The true and correct facts are as

follows.

» That the g?spbndé_nt is‘a r:;e;putgdti‘eal estate company having
immense goodwill, comprised of law abiding and peace-loving
persons and has always believed in satisfaction of its customers.
The respondent has developed and delivered several prestigious
projects such as ‘Raheja Atlantis’, ‘Raheja Atharva’, ‘Raheja
Shilas’ and ‘Raheja Vedanta’ and in most of these projects large
number of families have already shifted after having taken

possession and resident welfare associations have been formed

Page 8 of 28



W HARERA
,m, GURUGRAM Complaint No. 1617 of 2022

which are taking care of the day to day needs of the allottees of

the respective projects.

» That the complainant, after checking the veracity of the project
namely, ‘Raheja’'s Maheshwara’, Gurugram had applied for
allotment of a unit vide booking application form. On the basis of
the representations of the complainant, the respondent allotted

unit bearing no. C-803 tOEhe complainant. The complainant

agreed to be bound Ey the rms and conditions of the booking
application form. T-he gqrf;gi;elinant was aware from the very
inception and had acknowledged in clause 2 of application form
that the plafns as approved by the concerned authorities are
tentative in nature and that the respondent might have to effect
suitable aﬁd';necessary alterations in the layout plans as and
when required.

» That the complainant is-a real estate investor and not a
“customeré who had booked the unit in question with a view to
earn quick profit ina short period. However, it appears that her
calculations have gone wrong on account of severe slump in the
real estate market and is now raising untenable and illegal pleas

on highly flimsy and baseless grounds. Such malafide tactics of

the complainant cannot be allowed to succeed.
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» That the possession of the unit is supposed to be offered to the

complainant in accordance with the agreed terms and
conditions of the buyer’s agreement.

» The use of expression 'endeavour to give the possession' in
clause 21 of the buyer’s agreement clearly shows that the

company has merely held out a hope that it would try to give the

possession of the complainant within a specified time. However,

e

no unequivocal prom ;made to the prospective buyer’s
that possession,.o_f theumt“;ould be delivered at the end of a
particular perim;i;i o

» That in view of clause 25 _c;f;nfche ag}'eement, the delay in the
completion of the project was not attributable towards the
respondent és while the initial foundation work was bring laid
down, it was put.on hold.under the instructions of the National
Green Tribunal due to-SMOG: It is submitted that the delay was
timely conveyed to the complainant. Itis submitted that the said
project would be completed by the year 2023.

» That during éﬁtire 2020 and 2021 and till date due to covid
pandemic the entire sector was impacted and as such the period
of over 2 years should in any case not to be counted while
computing any alleged delay. The pandemic period clearly

comes within the ambit of “force majure.”

L
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» That the respondent would hand over the possession of the
apartment as soon as the construction work is complete subject
to availability of basic external infrastructure such as water,
sewer, electricity etc. as per terms of the application and
agreement to sell and the grant of the occupational certificate by
the authorities. Due to the above-mentioned conditions beyond
the reasonable control of the respondent, the unit allotted to the
complainant has not beg‘n offered and the respondent cannot be
held liable for the .san;e'. -T-he respondent is also suffering
unnecessarily_ andbadlyw1th0ut any fault on its part. Due to
these reas_or;é, the respondeﬁt has to face cost overruns without
its fault. Under these circumstances the passing any adverse
order against the respondent at this stage would amount to
complete travesty of justice.

Copies of all the relevant documer‘llts have been filed and placed on the
record. Their authenticityis notin aispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions
made by the parties.

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction
to adjudicate the present complaint for the reasons given below.

E.I Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint. .

E.Il  Subject-matter ]urlsdictlo

Section 11(4)(a) of the Act, 2016 pr0v1des that the promoter shall be
responsible to the allottee as per _agr_.gemen‘t for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this"Actor the.rules and regulations made
thereunder or to the allottees as per the.agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas-to the assoc:at:on of allottees or the competent
authority, as the case may be;

Section 34- Funcaons of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast

upon the promoters, the allottees and the real estate agents under

this Act and the rules and regulations made thereunder.
So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation
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which is to be decided by the adjudicating officer if pursued by the

ki ir s
W

complainant at a later stage.

12. Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2021-2022
(1) RCR (Civil), 357 and reitera _ted in case of M/s Sana Realtors Private
Limited & other Vs Union of Ind:a& others SLP (Civil) No. 13005 of
2020 decided on 12.Q5.2022§\§.}_1éréi.r.1 it has been laid down as under:

“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory-authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections 18 and 19.clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of acomplaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
the adjudicating officer exclusively. has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, Iif extended to the
adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of
the Act 2016.”

13. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the
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jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the objections raised by the respondent

F.1 Objection regarding jurisdiction of authority w.r.t. buyer’s
agreement executed prior to coming into force of the Act.
14. The objection raised the respondent that the authority is deprived of

the jurisdiction to go into the interpretation of or rights of the parties
inter-se in accordance with the flat buyer’'s agreement executed
between the parties and no agreement for sale as referred to under the
provisions of the Act orthe said i‘ules has been executed inter se parties.
The authority is of the Viewi}l.l_azi; the Act nowhere provides, nor can be
so construed that all previous agreements will be re-written after
coming into force of the Act. Therefq:re, the provisions of the Act, rules
and agreement ha:\/e "t_of be readEé anﬁ interpreted harmoniously.
However, if the Act has -provided for.dealing with certain specific
provisions/situation in a specific/particular manner, then that situation
will be dealt with in accordance with the Act and the rules after the date
of coming into force of the Act and the rules. Numerous provisions of
the Act save the provisions of the agreements made between the buyers
and sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and
others. (W.P 2737 of 2017) decided on 06.12.2017 which provides as

under:

A
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“119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promoter......

122, We have already discussed that above stated provisions of the
RERA are not retrospective in nature. They may to some extent be
having a retroactive or quasi retroactive effect but then on that
ground the validity of the provisions of RERA cannot be
challenged. The Parliament is competent enough to legislate law
having retrospective or ret;oacave effect. A law can be even
framed to affect subsrstmg / exrsmng contractual rights between
the parties in the larger publicinterest. We do not have any doubt
in our mind that the RERA has been framed in the larger public
interest after a.thorough study anddiscussion made at the highest
level by the:sStanding Committee and Select Committee, which
subm:tted;ts detailed reports.” .

15. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.

Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real

Estate Appellate Tribunal has observed-

“34. Thus, keeping in view. our aforesaid discussion, we are of the
considered opinion’ that the provisions of the Act are quasi
retroactive to some-extent in operar:ron and wu'l be annhcab!e to

of ggmglgagﬂ, Hérice fn c:qse of défay in the offer/delivery of
possession as per the terms and conditions of the agreement for
sale the allottee shall be entitled to the interest/delayed possession
charges on the reasonable rate of interest as provided in Rule 15
of the rules and one sided, unfair and unreasonable rate of
compensation mentioned in the agreement for sale is liable to be
ignored.”

16. The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted that the

agreements have been executed in the manner that there is no scope

left to the allottee to negotiate any of the clauses contained therein.

A~

Page 15 of 28



amh

17,

18.

.J} GURUGRAM Complaint No. 1617 of 2022

HARERA

Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions
of the agreement subject to the condition that the same are in
accordance with the plans/permissions approved by the respective
departments/competent authorities and are not in contravention of
any other Act, rules, statutes, instructions, directions issued thereunder

and are not unreasonable or exorbltant in nature.

F.Il  Objection regarding agree__ nt contains an arbitration clause
which refers to the. dispute ‘resolution system mentioned in
agreement.

The agreement to sell entered: Into between the two sides on 29.08.2016
contains a clause 59 rel'ating to dispu’te resolution between the parties.
The clause reads as under: - |

“All or any.disputes arising out or touching upon in relation to
the terms of this Application/Agreement ta Sell/ Conveyance Deed
including the interpretation and validity. of the terms thereof and
the respective rights.and obligations.of the parties shall be settled
through arbitration.” The  arbitration proceedings shall be
governed by the Arbitration-and Conciliation Act, 1996 or any
statutory amendments/ medifications thereof for the time being
in force. The'arbitration proceedings shall be held at the office of
the sellerin New Delhi by a sole-arbitrator who shall be appointed
by mutual consent of the parties. If there is no consensus on
appointment of the Arbitrator, the'matter will be referred to the
concerned court for the same. In case of any proceeding, reference
etc. touching upon the arbitrator subject including any award, the
territorial jurisdiction of the Courts shall be Gurgaon as well as of
Punjab and Haryana High Court at Chandigarh”.

The respondent contended that as per the terms & conditions of the
application form duly executed between the parties, it was specifically
agreed that in the eventuality of any dispute if any with respect to the

provisional booked unit by the complainant, the same shall be
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adjudicated through arbitration mechanism.The authority is of the
opinion that the jurisdiction of the authority cannot be fettered by the
existence of an arbitration clause in the buyer’s agreement as it may be
noted that section 79 of the Act bars the jurisdiction of civil courts about
any matter which falls within the purview of this authority, or the Real
Estate Appellate Tribunal. Thus, the intention to render such disputes
as non-arbitrable seems to be clear. Also, section 88 of the Act says that
the provisions of this Act shall be in addition to and not in derogation of
the provisions of any other law for the time being in force. Further, the
authority puts reliance on catena of judgments of the Hon’ble Supreme
Court, particularly in National Séeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been
held that the remedies provided under the Consumer Protection Act are
in addition to and not in derogation of the other laws in force,
Consequently the authority would not be bound to refer parties to
arbitration even if the agreement between the parties had an
arbitration clause. Similarly, in Aftab Singh and Ors. v. Emaar MGF
Land Ltd and Ors., Consumer case no. 701 of 2015 decided on
13.07.2017, the National Consumér Disputes Redressal Commission,
New Delhi (NCDRC) has held that the arbitration clause in agreements
between the complainant and builder could not circumscribe the
jurisdiction of a consumer forum.

While considering the issue of maintainability of a complaint before a
consumer forum/commission in the face of an existing arbitration
clause in the builder buyer agreement, the Hon’ble Supreme Court in

case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision
M
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petition no. 2629-30/2018 in civil appeal no. 23512-23513 of

2017 decided on 10.12.2018 has upheld the aforesaid judgement of
NCDRC and as provided in Article 141 of the Constitution of India, the
law declared by the Supreme Court shall be binding on all courts within
the territory of India and accordingly, the authority is bound by the
aforesaid view. The relevant para of the judgement passed by the

Supreme Court is reproduced below

wv_\ﬁ

“25. This Court in the senes of judgments as noticed above
considered the provisions of Gonsumer Protection Act, 1986 as
well as Arbitration Act, 1996 and laid down that complaint under
Consumer Protection Act bemg a special remedy, despite there
being an arbitration agreement the proceedings before Consumer
Forum have togo on and no-error committed by Consumer Forum
on rejecting the application. There is reason for not interjecting
proceedings under Consumer Protection Act on the strength an
arbitration agreement by Act, 1996. The remedy under Consumer
Protection Actis aremedy provided to a consumer when there is a
defect in any goods or services. The complaint means any
allegation 'in writing made by a complainant has also been
explained in Section-2(c) of the Act. The remedy under the
Consumer Protection Act is confined to. complaint by consumer as
defined under the Act for defect or.deficiencies caused by a service
provider, the cheap and a quick remedy has been provided to the
consumer: which is the object. and purpose of the Act as noticed
above.”

20. Therefore, in view. of the above.judgements. and considering the
provisions of the Act, the authority is of the view that complainants are
well within the right to seek a special remedy available in a beneficial
Act such as the Consumer Protection Act and RERA Act, 2016 instead of

going in for an arbitration. Hence, we have no hesitation in holding that

this authority has the requisite jurisdiction to entertain the complaint

/'\"/
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and that the dispute does not require to be referred to arbitration

necessarily.

F.III. Objections regarding the complainant being investor.

21. The respondent has taken a stand that the complainant is an investor
and not consumer, therefore, she is not entitled to the protection of the
Act and thereby not entitled to file the complaint under section 31 of the

Act. The respondent also submitféd*_ that the preamble of the Act states

that the Act is enacted to pratect thé interest of consumer of the real
estate sector. The authority obser'ves that the respondent is correct in
stating that the Actis enacted to pmtect the interest of consumer of the
real estate sector, It is settled principle of interpretation that preamble
is an introduction of a statute and states main aims & objects of enacting
a statute but at the same time the preamble cannot be used to defeat the
enacting provisions of the Act Furthermore; it is pertinent to note that
any aggrieved person can ﬁle a complamt against the promoter if he
contravenes or violates any provisions of the Act or rules or regulations
made thereunder: Upon careful perusal of all the terms and conditions
of the apartment buyer;s agreement, it is revealed that the complainant
is buyer and has paid total price of Rs.28,05,226/-to the promoter
towards purchase of unit in the project of the promoter. At this stage, it
is important to stress upon the definition of term allottee under the Act,

the same is reproduced below for ready reference:

A
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“2(d) "allottee" in relation to a real estate project means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot,
apartment or building, as the case may be, is given on rent;”

In view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the buyer’'s agreement cum provisional
allotment letter executed between promoter and complainant, it is
crystal clear that she is an allott_eéfé's the subject unit allotted to her by
the promoter. The concept of:if}vE'é"fér is not defined or referred in the
Act. As per the definition .‘gi\_a;gnf:i;'_-nd.e_r_ section 2 of the Act, there will be
“promoter” and “allottee” an:dit}:i'ere-cénnot be é party having a status of
"investor". The Maharashtra Real Estate Appellate Tribunal in its order
dated 29.01.2019 i;n appeal .no. 0()06000000010557 titled as M/s
Srushti Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts.
And anr. has also held that the concept.of investor is not defined or
referred in the Act. Thus; the contention of promoter that the allottee
being investor ié not entitled to protection of this Act also stands
rejected. |

G. Findings on the relief sought by the complainant.

G.1 Direct the respondent to refund the amount paid by the
complainant along with prescribed rate of interest per annum
from the date of payment till realization.

22. Inthe present complaint, the complainant intends to withdraw from the
project and is seeking return of the amount paid by him in respect of
subject unit along with interest at the prescribed rate as provided under

=
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section 18(1) of the Act. Sec. 18(1) of the Act is reproduced below for

ready reference.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of

an apartment, plot, or building.-

(a) in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason,

he shall be liable on demand to the allottees, in case the allottee

wishes to withdraw from the project; without prejudice to any other

remedy available, to return tfle ampunt received by him in respect

of that apartment, plot, bu:ldfng, as the case may be, with interest

at such rate as may be _prescnbed in this behalf including

compensation in the manner.as pmurdeg under this Act:

Provided that where-an allottee does not intend .':o withdraw from the

project, he shall be paid, by the proﬁfbter interest for every month of

delay, till the handing over of the possession, at.such rate as may be

prescribed.”

(Emphasis supp!ied)

23. As per clause 21 of the agreement to sell provides for handing over of

possession and is reproduced below:

21. The company shall'endeavour to complete the construction
of the said apartment within Forty-Eight (48) months
plus/minus Twelve (12) months grace period of the date of
execution of the agreement or environment clearance and
forest clearance, whichever-is later but subject to force
majeure, political disturbances, circumstances cash flow
mismatch and reason beyond the control of the company.
However, in case the company completes the construction prior
to the said period of 48 months plus 12 months grace period the
allottee shall not raised any objections in taking the possession
after payment of Gross Consideration and other charges
stipulated hereunder. The company on obtaining certificate of
occupation and use for the building in which said apartment is
situated, by the competent authorities shall hand over the said
apartment to the allottee for his occupation and use and subject

N
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to the allottee having complied with all the terms and condition
of the agreement to sell......."

24. Atthe outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to
providing necessary infrastructure specially road, sewer & water in the
sector by the government, but subject to force majeure conditions or
any government/regulatory authority’s action, inaction or omission
and reason beyond the control of the-s_eller. The drafting of this clause
and incorporation of such cqndj"_t{p;}%;are not only vague and uncertain
but so heavily loaded in favour:o_f tﬁg._promoter and against the allottee
that even a single dé-fau]t by .thé allbt-{tée in making payment as per the
plan may make the possession clause irrelevant for the purpose of
allottee and the conlmitment date for handing over possession looses
its meaning. The incorporation of suéh a clause in the agreement to sell
by the promoter is ]ust to evade th(ﬁ:_lia{bil&fy towards the timely delivery
of subject unit and to dgprive 't'ﬁ'éfa’l;lfo._ttee of his right accruing after
delay in possessid‘n'.:ThiE .i‘s jﬁst to jc_omme_nt_as to how the builder has
misused his dominant position and drafted such a mischievous clause
in the agreement and the allottee is left with no option but to sign on the
dotted lines.

25. Due date of handing over possession and admissibility of grace
period: As per clause 21 of the agreement to sell, the possession of the
allotted unit was supposed to be offered within a stipulated timeframe
of 48 months plus/minusl12 months grace period of the date of

P
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execution of the agreement or environment clearance and forest

clearance, whichever is later. Since in the present matter the BBA
incorporates unqualified reason for grace period/extended period in
the possession clause. Accordingly, the authority allows this grace
period of 12 months to the promoter at this stage.

26. Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund the ‘él_"mount paid by him at the prescribed

rate of interest. However, the IQtl;ee intends to withdraw from the

kT
S L

project and is seeking refund qf-_'t_hg-_afnount paid by her in respect of the
subject unit with interest at;.pr_g'_-sci‘ibéd rate as provided under rule 15
of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and. (7) of section 19, the ‘“interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case.the State Bank of India marginal cost of
lending rate (MCLR) is.not.in.use,.it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

27. The legislature in-its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

28. Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
/"1-/
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on date i.e.,, 24.05.2023 is 8.70%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.70%.

On consideration of the circumstances, the documents, submissions and
based on the findings of the authority regarding contraventions as per
provisions of rule 28(1), the authority is satisfied that the respondent
is in contravention of the provisions of the Act. By virtue of clause 21 of
the agreement to sell executed between the parties on 29.08.2016, the
possession of the subject unit was. t'o":Be delivered within a period of 48
months from the date of executlom of buyer’s agreement which comes
out to be 29.08. 2020 As far as grace penod is concerned, the same is
allowed for the reasons quoted above. Therefore, the due date of
handing over of possessmn is29.08.2021:

Keeping in view the fact that the allottee/complamant wishes to
withdraw from the pro;ect ‘and..demanding return of the amount
received by the promoter in respect-of the unit with interest on failure
of the promoter to complete orinability to give possession of the plot in
accordance with the terms of agreement for sale or duly completed by
the date specified therein. The matter is covered under section 18(1) of
the Act of 2016.

The due date of possession as per agreement for sale as mentioned in
the table above is 29.08.2021 and there is delay of 8 months and 5 days
on the date of filing of the complaint. The authority has further,

observes that even after a passage of more than 1.8 years till date

Aie
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32.
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neither the construction is complete nor the offer of possession of the
allotted unit has been made to the allottee by the respondent/promoter.
The authority is of the view that the allottee cannot be expected to wait
endlessly for taking possession of the unit which is allotted to it and for
which they have paid a considerable amount of money towards the sale
consideration. It is also pertinent to mention that complainant has paid
almost 54% of total consideration till 2017. Further, the authority
observes that there is no dc;cul%eﬁf ”p'lace on record from which it can
be ascertained that whether the respondent has applied for occupation
certificate/part occupatlon certlﬂcate or what is the status of
construction of théjpro;ect. In view of the above-mentioned fact, the
allottees intend to withdraw from the project and is well within the
right to do the same in view of section 18(1) of the Act, 2016.
Moreover, the occupation certificate/completion certificate of the
project where the unit is situated-has still not been obtained by the
respondent /prorimter. The authority is-of the view that the allottees
cannot be expected to wait endlessly for taking possession of the
allotted unit and for which he has paid a considerable amount towards
the sale consideration and as observed by Hon'ble Supreme Court of
India in Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors.,
civil appeal no. 5785 of 2019, decided on 11.01.2021

“... The occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottees cannot be
made to wait indefinitely for possession of the apartments allotted

A

Page 25 of 28



f HARERA
_:. GURUGRAM Complaint No. 1617 of 2022

to them, nor can they be bound to take the apartments in Phase 1
of the project.......".

33. The judgement of the Hon'ble Supreme Court of India in the cases of

Newtech Promoters and Developers Private Limited Vs State of U.P.
and Ors. (supra) reiterated in case of M/s Sana Realtors Private
Limited & other Vs Union of India & others SLP (Civil) No. 13005 of
2020 decided on 12.05.2022. it was observed

25. The unqualified right of the allottee to seek refund referred Under
Section 18(1)(a) and Section 19(4} oftthe Act is not dependent on any
contingencies or stfpulatmns thergof It appears that the legislature
has consciously provided this| right of refund on demand as an
unconditional absolute r:ght ta the allottee, if the promoter fails to
give possession of the apartment plot or building within the time
stipulated under:the terms of the agreement regardless of unforeseen
events or stay orders of the Court/Tribunal, which is in either way not
attributable to-the allottee/home buyer, the promoter is under an
obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the
manner provided under the Act with the proviso that if the allottee
does not wish to withdraw-from the project, he shall be entitled for
interest for the period.of delay tillhanding.over possession at the rate
prescribed.”

34. The promoter is responsible for all: obligations, responsibilities, and
functions under the provisions of-the-Act of 2016, or the rules and
regulations made théreunder of to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or is
unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottee, as +he wishes to

withdraw from the project, without prejudice to any other remedy

N
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available, to return the amount received by him in respect of the unit
with interest at such rate as may be prescribed.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such, the complainant is entitled to refund of the
entire amount paid by him at the prescribed rate of interest i.e, @
10.70% p.a. (the State Bank of India highest marginal cost of lending
rate (MCLR) applicable as on. déte +2%) as prescribed under rule 15 of
the Haryana Real Estate. [Regulatlon and. Development) Rules, 2017
from the date of each payment nll the actual date of refund of the
amount within the timelines provided in rule 16 of the Haryana Rules
2017 ibid.

Directions of the 'aﬁthbrity

Hence, the authority hereby passes-this.order and issues the following
directions under section 37 of fh'e’ Act to ensure compliance of
obligations cast upon the 'promotet‘_?as; per the fﬁnction entrusted to the

authority under section 34(f):

i. The respondent/promoter is directed to refund the amount ie,
Rs.28,05,226/- received by it from the complainant along with
interest at the rate of 10.70% p.a. as prescribed under rule 15 of
the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each payment till the actual date of refund of

the deposited amount.

A
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ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

37. Complaint stands disposed of.

38. File be consigned to registry.

/
/

Dated: 24.05.2023 I8 e (Ashok/San n)
YA Membe
‘% Haryana Real Estate
: Regulatory Authority,
Gurugram
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