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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint No. 1617 of 2022

Complaint no. i

First date ofhearing:
Date of filing complaint:
Date ofdecision:

Mr. Deepak S James
R/o: - House No. 1.0, Second Floor, Sector- 7, Gurugram-
12200L

1617 of 2022
25.04.2022
04.os.2022
24.O5.2023

Versus

Complainant

M/s Raheja Developers Limited.
Regd, office at: w4D- 204/5, Keshav Kunj, Western
Avenue Cariappa Marg, Sainik Farms, New Delhi -

LL0062

CORAM:
Shri Ashok Sangwan

APPEARANCE:
Sh. Deepak S fames
Sh. Garvit Gupta [Advocate)

Respondent

Member

Complainant in person
Respondent

ORDER

1. The present complaint has been filed by the complainant/allottee under

Section 31 of the Real Estate (Regulation and Development) Act, 2016

(in short, the Actl read with rule 28 of the Haryana Real Estate

(Regulation and DevelopmentJ Rules,2017 (in short, the Rules) for

violation of section 11(4) [aJ ofthe Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

.^,
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responsibilities and functions under the provision oftheActor the rules

and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Complaint No. 7677 of 2022

A.

2.

k

S. N. Particulars etails

1. Name of the project "Raheja's Maheshwara", Sectors

11&14, Sohna Gurugram

2. Project area 9.23 acres

3. Nature of the proiect Residential Plotted Colony

4. DTCP Iicense no. and

validity status

25 of 2012 dated 29.03.2012 valid

up to 28.03.2018

5. Name of licensee Ajit Kumar and 21 others

6. RERA Registered/ not
registered

Registered vide no. 20 of 2077

dated 06.07.20L7

7. RERA registration valid up

to
06.07.2022

B. Area registered 3.752 acres

9. Unit no. C-803, 8th floor, tower/block- C

[Page no. 28 of the complaint)

10. Unit area admeasuring 1198.11 sq. ft.
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(Page no. 28 of the complaint)

11. Allotment letter N.A

12. Date of execution of
agreement to sell

29.0A.20t6

fPage no. 26 ofthe complaint]

13. Possession clause 21.The Company shall endeavour to
complete the construction of the

sqid Apdrtment within Forty-Eight
(48) months plus/minus Twelve
(72) months grace period from
the date oI the execution of the
Agreement or Environment
Clearance and Forest Cleorance,
whichever is later but subject to

force majeure, political
d istu rb an ce s, circum sta n c e s c o s h

Ilow mismatch and reasons
beyond the control of the
Company. However, in case the

Company completes the

construction prior to the said period

of48 months plus 12 months grace
period lhe Allottee shall not raise

any objection in taking the

possession after payment of Gross

Consideration and other charges

stipulated hereunder. The Company

on obtaining certifcate for
occupation and use for the building
in which said Apartment is situated,
by the Competent Authorities shall

hand over the said Apartment to the

Allottee for his occupation and use

).-
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and subject to the Allottee having
complied with all the terms and

conditions of the Agreement to Sell.

In the event of failure of Allottee to
tqke over and/ or occupy and use

the said Apartment provisionally

and/ or Jinally allotted within thir1J
(30) days from the date of
intimation in writing by the

Company, then the same shall lie at

.his risk and cost and Allottee shall be

liable to pay compensation @ Rs.8/-

per Sq. Ft. of the tentative Grass

Area per month plus applicable
taxes, if any, as holding charges for
the entire period ofsuch delay...........

(Page no. 38 of the complaint).

1.4. Grace period Allowed being unqualified.

15. Due date of possession 29.0a.2021

(Note: - 48 months from date of
agreement i.e., 29.08.2016 + 12

months grace period)

L6. Total sale consideration Rs.51,63,007/-

[As per applicant ledger dated

74.70.202L at page no. 63 of the
complaint]

17. Amount paid by the

complainant
Rs.28,05,226 /-
[As per applicant ledger dated

1.4.L0.2021. at page no. 63 of the

complaint]
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B.

3.

Facts ofthe complaint

The complainant has made {e.igllowing submissions: -

I. That in the year May 2076, the complainant booked a unit in

project namely i.e., "Raheja Maheshwara," situated in Sector 11

and 14, Sohna Masterplan. The complainant was allotted a unit

bearing no. C-803, in tower C,8th floor, admeasuring carpet area

80.43 sq. mt., tentative gross area 111.3 2 sq. mt. and the payment

plan was subvention linked payment plan wherein he was not

supposed to pay any EMI till the subvention period of 3 years.

II. That on 29.08.2076, a builder buyer agreement was executed

between the parties which says that the unit will be delivered to

him within a period of 48 Months + 12 months grace period.

These 48 month +12 months ended on 28.08.2021. He was

expected the unit to be handed over to me by 28.08.2021,, but

looking at the pace ofconstruction onsite, not even 20l0 of the total

18. Payment Plan Installment Link Payment Plan

(As per payment plan page no. 49

of the complaint)

19. Occupation certificate

/Completion certificate
Not received

20. Offer of possession Not offered

21. 8 months and 5 days
l-.r.

Page 5 of 28
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III,

construction is completed till date. The above-mentioned

subvention period ended in August 2019 and since then the

complainant paying bank EMI with interest and with a hope to get

the possession of the unit lill 2021, he also paid off a major

portion of the bank Ioan using my lifetime savings. Since the very

beginning the complainant regularly visited the site and see all

rusted iron rods bent to, floor without any acceptable

construction activity happening onsite. He made all the payments

on time without any default, .

That due to above-mentioned clrcumstances, the complainant has

decided to withdraw from the project and seeking refund the

entire paid-up amount along with 15% interest from the date of

each payment. However, the said request was declined saying

that this was cancellation, and the respondent cancelled the unit,

then the booking amount along with the government taxes and

interest component on delayed pa]rnent and brokerage

/commission paid for the booking shall be forfeited.

That on 10.09.2019, the construction was not as anticipated, the

complainant requested to the respondent to extend the

subvention period which they declined and said the tentative

handover the possession of the unit was end of 2020. Further

20.09.2019, the complainant again requested to extend the

subvention and asked if the subvention cannot be extended, the

IV.

Page 6 of28
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5.

Complaint No. 1617 of 2022

C,

4.

D.

6.

complainant asked if the future pricing of his unit and their

demands to him as per non subvention plan. This request was

declined too.

V. That the complainant had already made a payment of

Rs.28,05,226/- from November 20U Io till today but

surprisingly, there was no work at site and even the project is

lying closed since lanqa1y201],

Reliefsought by the complainant:

The complainant has sought following relief(sJ.

Direct the respondent to refund the amount paid by the

complainant along with prescribed rate of interest per annum

from the date of payment till realization.

On the date of hearing the authority explained to the

respondent/promoter about the contraventions as alleged to have been

committed in relation to section 11[aJ (a) of the Act to plead guilty or

not to plead guilty.

Reply by the respondent

The respondent contested the complaint on the following grounds: -

I. That the complaint is neither maintainable nor tenable and is liable

to be out-rightly dismissed. The agreement to sell was executed

between the parties prior to the enactment ofthe Act, 2016 and the

provisions laid down in the said Act cannot be enforced

retrospectively. Although the provisions of the Act, 2016 are not
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applicable to the facts of the present case in hand yet without

prejudice and in order to avoid complications later on, the

respondent has registered the project with the authority under the

provisions ofthe Act of2016, vide registration no. 20 of 201,7 d,ated

06.07.20L7.

ll. That the complaint is not maintainable for the reason that the

agreement contains an arbiffation clause which refers to the dispute

resolution mechanism to,.lgadgpted by the parties in the event of

any dispute i.e., clause 59 ofthe buyer's agreement.

IU. That the complainant has_not approached this authority with clean

hands and has intentionally suppressed and concealed the material

facts in the present complaint. The present complaint has been filed

by him maliciously with an ulterior motive and it is nothing but a

sheer abuse of the process of law The true and correct facts are as

follows.

> That the respondent is a reputed real estate company having

immense goodwill, comprised of law abiding and peace-loving

persons and has always believed in satisfaction of its customers.

The respondent has developed and delivered several prestigious

projects such as 'Raheja Atlantis', 'Raheja Atharva', 'Raheja

Shilas' and 'Raheja Vedanta' and in most of these projects large

number of families have already shifted after having taken

possession and resident welfare associations have been formed

Complaint No. 7677 ol 2022
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Complaint No. 16\7 of 2022

which are taking care of the day to day needs of the allottees of

the respective projects.

> That the complainant, after checking the veracity of the project

namely, 'Raheja's Maheshwara', Gurugram had applied for

allotment ofa unitvide booking application form. On the basis of

the representations of the complainant, the respondent allotted

unit bearing no. C-Q03 to.the complainant. The complainant

agreed to be bound by thq telins and conditions of the booking

application form. The complainant was aware from the very

inception and had acknowledged in clause 2 ofapplication form

that the plans as approved by the concerned authorities are

tentative in nature and that the respondent might have to effect

suitable and necessary alterations in tJle layout plans as and

when required.

> That the complainant is a real estate investor and not a

"customer" who had booked the unit in question with a view to

earn quick profit in a short period. However, it appears that her

calculations have gone wrong on account of severe slump in the

real estate market and is now raising untenable and illegal pleas

on highly flimsy and baseless grounds. Such malafide tactics of

the complainant cannot be allowed to succeed.

Page 9 of 28
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> That the possession of the unit is supposed to be offered to

complainant in accordance with the agreed terms

conditions of the buyer's agreement.

) The use of expression 'endeavour to give the possession' in

clause 21 of the buyer's agreement clearly shows that the

company has merely held out a hope that it would try to give the

possession ofthe complainant within a specified time. However,

no unequivocal promigg-:1yqs..made to the prospective buyer's

that possession of the unit would be delivered at the end of a

particular period

> That in view of clause 25 of the agreement, the delay in the

completion of the project was not attributable towards the

respondent as while the initial foundation work was bring laid

down, it was put on hold under the instructions of the National

Green Tribunal due to SMOG. It is submitted that the delay was

timely conveyed to the complainant. It is submitted that the said

project would be completed by the year 2023.

) That during entire 2020 and 202L and till date due to covid

pandemic the entire sector was impacted and as such the period

of over 2 years should in any case not to be counted while

computing any alleged delay. The pandemic period clearly

comes within the ambit of "force majure."

t

the

and
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Complaint No. 1617 of 2022

> That the respondent would hand over the possession of the

apartment as soon as the construction work is complete subject

to availability of basic external infrastructure such as water,

sewer, electricity etc. as per terms of the application and

agreement to sell and the grant ofthe occupational certificate by

the authorities. Due to the above-mentioned conditions beyond

the reasonable control ofthe respondent, the unit allotted to the

complainant has not beqn offered and the respondent cannot be

held liable for the same. The respondent is also suffering

unnecessarily and birdly wiltrout any fault on its part. Due to

these reasons, the respondent has to face cost overruns without

its fault. Under these circumstances the passing any adverse

order against the respondent at this stage would amount to

complete travesty of justice.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complalnt can be

decided on the basis of these undisputed documents and submissions

made by the parties.

Jurisdiction of the authority

The authority has complete territorial and subject matter iurisdiction

to adjudicate the present complaint for the reasons given below.

E.I Territoriallurisdiction

E,

8.

Page 11 of 28
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10.

11.

Complaint No. 1617 of 2022

9. As per notification no. 1./92/2077-1TCP dated 14.1,2.201,7 issued by

Town and Country Planning Department, Haryana, the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial ,urisdiction to deal

with the present complaint.

E.II Subiect-matteriurisdictjo.!

Section 11[4)(a] ofthe Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11[4) [a) is

reproduced as hereunder:

Section 11

ii1 rne promoter snatr

(a) be responsible for qll obligotions, responsibilities ond functions
under the provisions of this Act or the rules and regulations made
thereunder or to the ollottees os perthe agreementfor sole, or to the
association of allottees, as the cqse moy be, till the conveyance of oll
the apartments, plots or buildings, as the case may be, to theallottees,
or the common areas to the ossociation ofollottees or the competent
0uthority,0s the cqse may be;

Section i4-Functions of the Authoriv:

344 ofthe Act provides to ensure complionce ofthe obligations cast
upon the promoters, the allottees ond the real estote agents under
this Act and the rules and regulations mode thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete .iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation
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12.

13.

Complaint No. 1617 of 2022

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court rn Newtech Promoters

and Developers Privste Limited Vs State of U.P. and Ors. 2027-2022

(1) RCR (Civil), 357 and reitqrated in cose of M/s Sano Realtors Private

Limited & other Vs llnion of India & others SLP (Civil) No. 13005 of

2020 decided on 7Z,05,2022wherein it has been laid down as under:

"86. From the scheme of.thg Act of which a detailed reference hqs
been made and taking note of power ofadjudication delineated with
the regulqtory quthoriq) and adjudicating fficer, whot finally culls
out is thqt although the Act indicates the distinct expressions like
'refund', 'interest', 'penalty' and 'compensotion', o conjoint reoding oj
Sections 1B and 19 clearly manifests thatwhen it comes to refund of
the amount, and interest on the refund amount, or directing poyment
ofinterest for delqyed delivery of possession, or penolqt and interest
thereon, it is the regulatory authoriq) which has the power to
examine anddeterminethe outcome ofqcomploint. Atthe some time,
when it comes to a question of seeking the relief of qdjudging
compensotion and interestthereon under Sections 12, 14, 18 and 19,
the odjudicating olficer exclusively hos the power to determine,
keeping in view the collective reading ofSection 71 reod with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
adjudicating offrcer as prayed thot, inourview, moy intend to expand
the ombit and scope of the powers and functions ofthe adjudicqting
ollicer under Section 71 ond that would be agoinst the mandate ol
the Act 2016."

Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the

\
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Complaint No. 7677 of 2022

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

Findings on the obiections raised by the respondent

F. I Obiection regarding iurisdiction of authority w.r.t. buyer's
agreement executed prior to coming into force ofthe Act,

The objection raised the respondent that the authority is deprived of

the jurisdiction to go into the interpretation of or rights of the parties

inter-se in accordance with the flat buyer's agreement executed

between the parties and no agr6ement for sale as referred to under the

provisions of the Act or the said rules has heen executed inter se parties.

The authority is of the view that the Act nowhere provides, nor can be

so construed that all previous agreements will be re-written after

coming into force of the Act. Therefore, the provisions of the Act, rules

and agreement have to be read and interpreted harmoniously.

However, if the Act has provided for dealing with certain specific

provisions/situation in a specific/particular manner, then that situation

will be dealt with in accordance with the Act and the rules after the date

of coming into force of the Act and the rules. Numerous provisions of

the Act save the provisions ofthe agreements made between the buyers

and sellers. The said contention has been upheld in the landmark

judgment of Neelkamal Realtors Suburban Pvt, Ltd, Vs, UOI and

others. (W.P 2737 of 2017) decided on 06.L2.201.7 which provides as

under:

Page 14 of 28
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" 119. Under the provisions of Section 18, the delay in honding over the
possession would be counted from the date mentioned in the
qgreement for sale entered into by the promoter and the allottee
prior to its registrotion under REP.y',. Under the provisions of REp'/,,
the promoter is given a faciliy to revise the date of completion of
project and declqre the some under Section 4. The REP"1. does not
contemplote rewriting ofcontroct between the flqt purchoser ond
the promoter......

122. We hove qlready discussed that obove stated provisions of the
REP/l are not retrospective in noture. They may to some extent be
having a retrooctive or qudsi retrooctive eJFect but then on thot
ground the vqlidiA of the provisions of REP.y'. cannot be
challenged. The Porlioment is competent enough to legislate low
having retrospective .or retrooctive effect. A low con be even

fromed to oJfect subsistlng / existing controctual rights between
the porties in the larger public interest, We do not hqve any doubt
in our mind that the REM las been fromed in the lqrger public
interest ofter athorough studi ond discussion made at the highest
level by the Standing CommiftAe and Select Committee, which
submitted its detailed ieports."

15. Also, in appeal no. L73 of 2019 titled as Magic Eye Developer PvL Ltd.

Vs. lshwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aloresaid discussion, we are of the
considered opinion that the provisions of the Act qre quosi
retroactive to some extent in operqtion and will be applicable to
the ogreements for sole entered into even prior to coming into

of completion, Hence in cose of delay in the offer/delivety of
posses.rion as per the terms ond conditions of the ogreement for
sale the allottee sholl be entitled to the Interest/delayed possession

charges on the reasonable rate of interest as provided in Rule 15
of the rules and one sided, unfair and unreasonable rate of
compensation mentioned in the agreement Ior sole is lioble to be

ignored."
16. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that the

agreements have been executed in the manner that there is no scope

left to the allottee to negotiate any of the clauses contained therein.
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departments/competent authorities and are not in contravention of

any other Act, rules, statutes, instructions, directions issued thereunder

and are not unreasonable or exorbitant in nature.
-':...: 'F.II Obiection regarding agreer4.eit contains an arbitration clause

which refers to the. dispute resolution system mentioned in
agreement.

The agreement to sell entered into beLween the two sides on 29.08.2016

contains a clause 59 relating io dispute resolution between the parties.

The clause reads as under: -

"All or any disputes qrking out or touching upon in relotion to
the terms ofthis Application/Agreement to Sell/ Conveyance Deed
including the interpretation andvalidiE) of the terms thereof qnd
the respective rights ond obligotions of the parties shqll be settled
through arbitration. The orbitration proceedings shall be
governed by the Arbitration and Conciliation Act, 1996 or qny
stotutory amendments/ modifications thereof for the time being
in force. The orbitrotion proceedings shall be held ot the offrce of
the seller in New Delhi by a sole arbitrotor who shotl be appointed
by mutual consent of the pqrties. U there is no consensus on
appointment of the Arbitrotor, the matter will be referred to the
concerned courtfor the sqme.ln case ofony proceeding, reference
etc. touching upon the arbitrator subject including any award, the
territorial jurisdiction of the Courts sholl be Gurgaon os well os ol
Punjab and Haryand High Court at Chandigqrh".

The respondent contended that as per the terms & conditions of the

application form duly executed between the parties, it was specifically

agreed that in the eventuality of any dispute if any with respect to the

provisional booked unit by the complainant, the same shall be

Complaint No. 7677 of 2022

Therefore, the authority is of the view that the charges payable under

various heads shall be payable as per the agreed terms and conditions

of the agreement subject to the condition that the same are in

accordance with the plans/permissions approved by the respective

1.7 .

18.
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adjudicated through arbitration mechanism.The authority is of the

opinion that the .iurisdiction of the authority cannot be fettered by the

existence of an arbitration clause in the buyer's agreement as it may be

noted that section 79 ofthe Act bars the jurisdiction of civil courts about

any matter which falls within the purview of this authority, or the Real

Estate Appellate Tribunal. Thus, the intention to render such disputes

as non-arbitrable seems to be clear. Also, section 88 of the Act says that

the provisions ofthis Act shall be in addition to and not in derogation of

the provisions of any other law for the time being in force. Further, the

authority puts reliance on catena ofjudgments ofthe Hon'ble Supreme

Court, particularly in National Seeds Corporation Limited v. M.

Madhusudhqn Reddy & Anr, (2012) 2 SCC 506, wherein it has been

held that the remedies provided under the Consumer Protection Act are

in addition to and not in derogation of the other laws in force,

Consequently the authority would not be bound to refer parties to

arbitration even if the agreement between the parties had an

arbitration clause. Similarly, in Aftab Singh and Ors. v. Emaar lvlcF

Land Ltd and Ors' Consumer case no, 707 of 2075 decided on

13,07.2077, the National Consumer Disputes Redressal Commission,

New Delhi (NCDRC) has held that the arbitration clause in agreements

betlveen the complainant and builder could not circumscribe the

jurisdiction of a consumer forum.

19. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the face of an existing arbitration

clause in the builder buyer agreement, the Hon'ble Supreme Court in

case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision

A/
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petition no. 2629-30/2018 in civil appeal no. 23572-23513 of

2077 decided on 10.12,2018 has upheld the aforesaid judgement of

NCDRC and as provided in Article 141 of the Constitution of India, the

law declared by the Supreme Court shall be binding on all courts within

the territory of India and accordingly, the authority is bound by the

aforesaid view. The relevant para of the ;udgement passed by the

Supreme Court is reproduced below:

"25. This Court in the series oI judgments os noticed obove
considered the provisions ol Consumer Protection Act, 1986 os
well as Arbitrqtion Act, 1996 snd laid down that complaint under
Consumer Protection Act being gspecial remedy, despite there
being on arbitration agreemeitilli pioceedings before Consumer
Forum have to go on and no Airbr'commixed by Consumer Forum
on rejecting the opplication. There is reason for not interjecting
proceedings uncler Consumer Protection Act on the strength an
arbitration ogreement by Act, 1996. The remedy under Consumer
Protection Act is o remedy provided to a consumerwhen there ts o
defect in qny goods or services. The comploint meons any
allegation in writing mqde by q complainont has also been
exploined in Section 2(c) of the Act The remedy under the
Consumer Protection Act is confned to complaint by consumer as
clejined under the Actfor defect or deficiencies coused by o service
provider, the cheap and a quick remedy hos been provided to the
consumer which is the object.and purpose of the Act as noticed
ohove."

20. Therefore, in view of the above judgements and considering the

provisions ofthe Act, the authority is ofthe view that complainants are

well within the right to seek a special remedy available in a beneficial

Act such as the Consumer Protection Act and RERA Act, 2 016 instead of

going in for an arbitration. Hence, we have no hesitation in holding that

this authority has the requisite jurisdiction to entertain the complaint

Complaint No. 1617 of 2022
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and that the dispute does not require to be referred to arbitration

necessarily.

F.lll. Obiections regarding the complainant being investor.

21. The respondent has taken a stand that the complainant is an investor

and not consumer, therefore, she is not entitled to the protection of the

Act and thereby not entitled to file the complaint under section 31 ofthe

Act. The respondent also subrlitted.that the preamble of the Act states

that the Act is enacted to prOt,it,the, interest of consumer of the real

estate sector. The authority observes that the respondent is correct in

stating that the Act is enacted:to,pr.Oldct the interest of consumer of the

real estate sector. It is settled principle of interpretation that preamble

is an introduction ofastatute and states main aims & objects ofenacting

a statute but at the same time the preamble cannot be used to defeat the

enacting provisions of the Act. Furthermore, it is pertinent to note that

any aggrieved person can file a complaint against the promoter if he

contravenes or violates any provisions ofthe Act or rules or regulations

made thereunder. Upon careful perusal of all the terms and conditions

ofthe apartment buyer's agreement, it is revealed that the complainant

is buyer and has paid total price of Rs.Za,05,226/ -to the promoter

towards purchase ofunit in the project ofthe promoter. At this stage, it

is important to stress upon the definition of term allottee under the Act,

the same is reproduced below for ready reference:

Complaint No. 1617 of 2022
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"2(d) "allottee" in relation to a real estate project means the person to
whom q plot, aportment or building, os the cqse may be, hos been
allotted, sold (whether os freehold or leasehold) or otherwise
tronsferred by the promoter, and includes the person who
subsequently acquires the said ollotment through sale, transfer or
otherwise but does not include o person to whom such plot,
oportment or building, qs the case moy be, is given on renti'

ln view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the buyer's agreement cum provisional

allotment letter executed betlveen promoter and complainant, it is

crystal clear that she is an allottee.as the sub,ect unit allotted to her by

the promoter. The concept oflnvestor is not defined or referred in the

Act. As per the definition giv-en ynder section 2 of the Act, there will be

"promoter" and "allottee" anil there cannot be a party having a status of

"investor". The Maharashtra Real Estate Appellate Tribunal in its order

dated 29.01.2019 in appeal no.0006000000010557 titled as M/s

Srushti Sangam Developers PvL Ltd. Vs, Soryapriya Leasing (P) Lts.

And anr. has also held that the concept of investor is not defined or

referred in the Act. Thus, the contention of promoter that the allottee

being investor is not entitled to protection of this Act also stands

rejected.

Findings on the relief sought by the complainant.

G. I Direct the respondent to refund the amount paid by the
complainant along with prescribed rate of interest per annum
from the date ofpayment till realization.

In the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by him in respect of

subject unit along with interest at the prescribed rate as provided under

G.

l.'
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section 18(1J of the Act. Sec. 18(1J of the Act is reproduced below for

ready reference.

"Section 78: - Return of amount and compensation
1B(1). lf the promoter fqils to complete or is unable to give possession of
an opqrtment, plot, or building.-
(o) in occordance with the terms ofthe ogreement for sole or, as the case

may be, duly completed by the date specFed therein; or
(b) due to discontinuance of his business as a developer on account of

suspension or revocation ofthe registration under this Act ot fot qny

other reason,
he shqll be liable on demand.to the allottees, in case the ollottee
wishes to withdraw from the project, without prejudice to ony other
remedy qvailoble, to return the omount received by him in respect
of that opartment, plot, buildlig; as the case may be, with interest
at such rate as may be prescribed in this beholf including
compensation in the mannetias prduide/,.under this Act:
Provided thot where qn allottee does nQt intend to withdrow from the
project, he shall be pqid, by the promoter, interest Ior every month of
deloy, till the handing over of the possession, ot such rate as moy be
prescribed."
(Emphasis supplied)

23. As per clause 21 of the agreement to sell provides for handing over of

possession and is reproduced below:

21. The company shall endeavour to complete the construction

of the sqid apartment within Forty-Eight (48) months
plus/minus Twelve (12) moiths grqce period ofthe date of
execution of the agreement or environment clearance and

forest clearance, whichever is later but subject to force
majeure, political disturbancet circumstances cash flow
mismqtch and reason beyond the control of the compqny.

However, in case the company completes the construction prior
to the said period of48 months plus 12 months grace perlod the
qllottee shall not raised any objections in taking the possession

after payment of Gross Consideration ond other charges

stipulated hereunder. The company on obtaining certificate of
occupation and use for the building in which said oportment is

situqted, by the competent authorlties shall hand over the sqid

apqrtmentto the allotteefor his occupation and use and subject
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to the allottee having complied with all the terms and condition
of the qgreement to se\\,,,...,"

24. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to

providing necessary infrastructure specially road, sewer & water in the

sector by the government, but subject to force majeure conditions or

any government/regulatory authority's action, inaction or omission

and reason beyond the conti"ol of the seller. The drafting of this clause

and incorporation of such conditio-rys.are not only vague and uncertain

but so heavily loaded in favour oflhepromoter and against the allottee

that even a single default by tIe allottee in making payment as per the

plan may make the possession clause irrelevant for the purpose of

allottee and the commitment date for handing over possession looses

its meaning. The incorporation of such a clause in the agreement to sell

by the promoter is just to evade the liability towards the timely delivery

of subject unit and to deprive th'6'allottee of his right accruing after

delay in possession. This is just to comment as to how the builder has

misused his dominant position and drafted such a mischievous clause

in the agreement and the allottee is left with no option but to sign on the

dotted lines.

25. Due date of handing over possession and admissibility of grace

period: As per clause 21 ofthe agreement to sell, the possession ofthe

allotted unit was supposed to be offered within a stipulated timeframe

of 48 months plus/minusl2 months grace period of the date of
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execution of the agreement or environment clearance and forest

clearance, whichever is later. Since in the present matter the BBA

incorporates unqualified reason for grace period/extended period in

the possession clause. Accordingly, the authority allows this grace

period of 12 months to the promoter at this stage.

Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund the amount paid by him at the prescribed

rate of interest. However, the..lllottee intends to withdraw from the

project and is seeking refund ofthe amount paid by her in respect ofthe

subject unit with interest at prescribed rate as provided under rule 15

of the rules. Rule 15 has been reproduced as under:

Rule 75, Prescribed rate of interest- lProvisoto section 72, section 7B
and sub-section {4) and subsection (7) of section 791
(1) For the purpose of proviso to section 12; section 18; and sub-

sections (4) and (7) of section 19, the "interest at the rate
prescribed" sholl be the State Bank of lndiq highest morginql cost
oflending rate +20k,:

Provided that in case the State Bank of lndio mqrginal cost of
lending rate (MCLR) is not in use, it shall be reploced by such
benchmark lending rates which the State Bank of lndia may fix
from tlme to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision ofrule 15 ofthe rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate (in short, MCLR) as

)'
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on date i.e., 24.05.2023 is 8.70o/o, Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +20/o i.e., LO.7Oo/o.

On consideration ofthe circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent

is in contravention of the provisions of the Act. By virtue of clause 21 of

the agreement to sell executed between the parties on 29.08.2016, the

possession ofthe subiect unit was to be delivered within a period of48

months from the date of execution of buyer's agreement which comes

out to be 29.0A.2020. As faf as graie:period is concerned, the same is

allowed for the reasons quoted above. Therefore, the due date of

handing over of possepsion is 29.08.2027.

Keeping in view the fact that the allottee/complainant wishes to

withdraw from the prorect and demanding return of the amount

received by the promoter in respect of the unit with interest on failure

of the promoter to complete or inability to give possession of the plot in

accordance with the terms of agreement for sale or duly completed by

the date specified therein. The matter is covered under section 18(1l of

the Act of 2016.

31. The due date of possession as per agreement for sale as mentioned in

30.

)-
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neither the construction is complete nor the offer of possession of the

allotted unit has been made to the allottee by the respondent/promoter.

The authority is ofthe view that the allottee cannot be expected to wait

endlessly for taking possession of the unit which is allotted to it and for

which they have paid a considerable amount of money towards the sale

consideration. It is also pertinent to mention that complainant has paid

almost 54%o of total consideration till 2017. Further, the authority

observes that there is no documenl place on record from which it can

be ascertained that whether the respondent has applied for occupation

certificate/part occupation certificate or what is the status of

construction of the project. In view of the above-mentioned fact, the

allottees intend to withdraw from the project and is well within the

right to do the same in view of section 18[1) of the Act, 2016.

32. Moreover, the occupation certificate/completion certificate of the

proiect where the unit is situated has still not been obtained by the

respondent /promoter. The authority is of the view that the allottees

cannot be expected to wait endlessly for taking possession of the

allotted unit and for which he has paid a considerable amount towards

the sale consideration and as observed by Hon'ble Supreme Court of

India in lreo Grace Realtech Pvt, Ltd, Vs. Abhishek Khanna & Ors.,

civil appeal no. 5785 of 2079, decided on 77.07.2027

".... The occupation certificate [s not avoilable even as on date, which
clearly omounts to deficiency of service. The a ottees cannot be

made to wait indefrnitelyfor possession of the aportments allotted

4
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to them, nor can they be bound to take the apartments in Phase 1

of the project.......".

33. The judgement of the Hon'ble Supreme Court of India in the cases o/

Newtech Promoters and Developers Private Limited Vs State of U.P.

and Ors. (supra) reiterated in case of M/s Sana Realtors Private

Limited & other Vs Union of India & others SLP (Civil) No. 73005 of

2020 decided on 12.05.2022. it was observed

25. The unquolified right of the allottee to seek refund referred Under
Section 7B(7)(o) and Section 1g[4) gIthe Act is not dependent on ony
contingencies or stipulations therqof, It oppeors that the legisloture
has consciously provided this right oS refuna on demand as on

unconditionql qbsolute right.to.the,allottee, if the promoter fails to
give possession of the aportment, plot or building within the time
stipulated under the terms ofthe agreement regqrdless of unforeseen

events or stoy orilers ofthe Court/Tribuna[, which is in either way not
attributable to the qllottee/home buyer, the promoter is under an

obligation to ref)nd the amount on demond with interest ot the rote
prescribed by the State Government including compensation in the

monner provided under the Act with the proviso that if the ollottee
does not wish to withdrqw from the project, he shall be entitled for
interestfor the period ofdelsy till handing.over possesslon at the rqte
prescribed."

34. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunddr or to the allottee as per agreement for sale

under section 11[a](a]. The promoter has failed to complete or is

unable to give possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified therein.

Accordingly, the promoter is liable to the allottee, as :he wishes to

withdraw from the project, without prejudice to any other remedy
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available, to return the amount received by him in respect of the unit

with interest at such rate as may be prescribed.

35. Accordingly, the non-compliance of the mandate contained in section

11[4] (a) read with section 18[1) ofthe Act on the part ofthe respondent

is established. As such, the complainant is entitled to refund of the

entire amount paid by him at the prescribed rate of interest i.e., @

10.700/o p.a. (the State Bank of India highest marginal cost of lending

rate (MCLR) applicable as on d,ate +2o/o) as prescribed under rule 15 of

the Haryana Real Estate (Regulation and Development) Rules, 2017

from the date of each payment till the actual date of refund of the

amount within the timelines provided in rule 16 of the Haryana Rules

20L7 ibid.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f.):

The respondent/promoter is directed to refund the amount i.e.,

Rs.28,05,226 /- received by it from the complainant along with

interest at the rate of 10.70%o p.a. as prescribed under rule L5 of

the Haryana Real Estate [Regulation and Development) Rules,

2017 from the date ofeach payment till the actual date ofrefund of

the deposited amount.

H.

36.
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directions given in this

would follow.
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to the respondent to comply with the

rder and failing which legal consequences

3/.

38.

Complaint stands disposed

File be consigned to

Datedt 24.05.2023

Harvana Real
Regulatory Authority,

Gurugram

HARERA
GURI.JGRAM
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