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ORDER

1. The P nt complaint dated 2g'Ot'2020 has been

comp nant/allottees under section 31 of the Real Estate I

Develo ment) Act, 2016 (in short' the Act) read with

Harya Real Estate [Regulation and Development) Rules'
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Complaint No. 3530 of 2019

ComPlaint no. 4060 of 2021

A.

3.

the Rules) f'or violation of section 11(4)[a) of the Act wherein it is infer

o/ia prescribed that the promo1er shall be responsible for all obligations'

responsibilities and functions ttnder the provisions of the act or the rules

and regulat.ions made there unrler or to the allottees as per the agreement

for sale exe:cuted inter se'

2. The complaint has been receil'ed on 30'08 '2019 and reply has been filed

bytherespondent.Theconrplainantgeneratednewl]roformaBby

complaint No. 4060 of 2021. The said complaint i'e'', complaint no' 3530 of

Zltg is clubbed with complaint No' 4060 of 2021'

Unit and Proiect details

The particulars of unit, salr: consideration, the amount paid by the

complainilnts,dateofproposedhandingoverthepossession,delayperiod,

if any, have been detailed in the following tabular form:

Cotnm.t.ial ColonY

RERA Registered/ Registered vide
30.09.2019

of 20t9 daterj

,(r

Information

Name of the Proiect
"114 A*r*", Sector 114, Gurugram,

2.968 acres
Proiect area

Nature of the Proiect

ffi7.}ollvalidur
to 20.07 .2024

nr-cP ticense no' and

validitY status

ffiersPvt'Ltd'Name of licensee

registered

not no. 53
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of 202t

Complaint No. 35

Complaint no. 40

68-25,6th floor

[Page no. 39 of comPlaint)

784.70 sq. ft.

Page no. 3B of comPlaint)

area admeasuring

01.0L.20L2

(As per the Proiect details)

of start of construction

t2.t0.2012

(Fage no.37 of the comPla

of execution of

ent to sell

months of
r within 36

f start of
building

32 Possession

The comPanY shall give

the said unit within 36

signing of this agreement

months from the date

construction of the sa

whichever is later.

(Page 42 ofthe comPlaint

ion clause

12.t0.201.5

[Calculated from the date

of agreement to sell)

date of possession

plaint)

Rs.52,71,615 I -

[As per on Page 39 of c

sale consideration

lainant in

Rs.43,27,0841-

[As alleged bY the

facts on Page 10 ofcom

mount Paid bY the

mplainant

17.02.2021

(As per on Page 154 of

ccupation certificate

23.03.202tffer of possession

At
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4.

5.

6.
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unit beari

conside n of Rs. .52,71,,61'5 l-

That the omplainant asked at the time of booking to provide the

r and to execute the Buyer's Agreement, but the respondent

12.10.20

7. That fter the respondent kept on demanding money from the

t on false pretexts such as raising the construction at a very

nd the complainant with a hope that the possession of the unit

ed over in some tjme after the completion of construction , the

k

Fact of the mplaint

The comp inant booked a cornmercial unit in the project namely "L14

Avenue" I ted in sector 114, Gurgaon. The complainant was allotted a

68-25, 6tt floor admeasuring 784.70 sq. ft. for a total sale

Complaint No. 3530 of 20t9

Complaint no. 4060 of 202t

uses and delayed stating one reason or another. Thereafter

ichever is later. As per this the due date come$ out to be

the respo ent created an undue pressure to give money as per its

demands ithout executing Buyer's Agreement and it is also to state that

by that ti period the complainant had already made a payment of

amount out of the total sale consideration'

several requests the respondent executed the buyer's

on l-2.10 .2012.As per clause 32 of the buyer's agreement the

be handed over within 36 months of signing of this agreement

36 months from the date of start of construction of the said

allotment I

gave false

substantia

That afte

agreemen'

unit was

or within

building

complain

fast pace

(As per on page 158 of rePlY)

will be h

Page 4 of25
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complainant continued to pay the same on good faith but all the demands

madebytherespondentweretrotasperthelevelofconstr,uction.

B. That the complainant has paid an amount of Rs' 43'27 'OB4l/- 
till date' The

paymentplanoptedwasConst,ructionlinked.Thecomplarnanthasmade

paymentsonthedemandsoftherespondentandthesamewereduly

acceptedandreceiptswereprovidedagainstthepaymentsmade'

g.Thatashugetimehadbeenlapsed,thecomplainantthereforemade

several calls to the customer c:are and marketing departments to seek the

status of the construction , btrt the complainant was never provided with

asatisfactoryresponseandtherespondent,sofficialsmadefalseand

frivolous statements and gavs false assurances that the construction is in

full swing and the unit shall kre handed over within the agreed time '

10. That the complainant visited the site in the month of July ' 2019 and was;

shocked to realise that the profect was getting delayed as very slo"rr

construction was being carried out . The complainant also noticed that

externalworkinthebuilding,thelandscapeworkandothersuclr

develop,mentsandfacilitiesarenotcompletedtilldate.

11'Thatalmostaperiodofg.)monthshasbeenlapsedfronrthedateol'

bookingoftheapartmentandfurtheraperiodofalmost82monthshar,e

gone since the agreement \ ras executed between the complainant and ttre

responrlent.Despitepassingofhugetimetherespondenthaddeliberately

failed to handover the poss;ession of the unit to the complainant'

k

Complaint No. 353Q of 20L9

Complaint no. 4060 of ?02L

Page 5 of 25
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Complaint No. 3530 of 2019

Complaint no. 4060 of 202L

l2.Thatthecauseofactionarosewhentherespondentfailedtohandoverthe

possession of the unit as agreed upon. The complainant has filed the

presentcomplaintforrefundofthetotalpaidupamount.

C. Relief sought by the complainant:

13. The complainants have sought following relief[s):

1) Direct the respondent to refund Rs.43,27,OB4lalong lvith prescribed

rate of interest paid by the complainant'

2) Direct the respondent to pay cost of litigation of Rs. 1,00,000/.

14. On the date of hearing, the authority explained to the respondent/

promoters about the contraventions as alleged to have been committed in

reration t. section 11t4) [aJ o1'the Act ro pleacr guilty or not to plead guilry.

D. RePIY bY the resPondent

The respondent builder by way of written reply madr: following

submissions:

15. That the respondent has acted in accordance with the terms and

conditio,s of the space buyer,s agreement executed betwee, the parties;

on their own free will. The complainants were duly inf'ormed about tht:

schedule: of possession as p()r clauses 32 of the space buyer's agreement

enteredintobetweenthecomplainantandrespondent.

16. That in the present case as per the space buyer's agreement dated

12.1,0.20L2, lhe respondent was supposed to hand over the possession

within a period of 36 months of signing of this Agreement i'e' 12'10'2012

)a'

Page 6 of il5
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or within 36 months from the date of start of construction of the said

building i.e. in the year zorzrvhichever is later. It is subrnitted that the

Iater date is the date of executipn of the agreement i.e' 12'10 '2012 and the

possession date comes out to be 12.10'2015' However' th'e said timeline

was subject to force maieure r:onditions'-That it is submitted that as per

clause 32 ofthe buyer's agreerment which clearly states that respondent

shall be entitled to extension of time for delivery of possession of the said

premises lf such performance: is prevented or delayed due to conditions

as mentioned therein. That clespite exercising diligence and continuous

pursuancr: of project to be cornpleted, project of the respondent could not

be completed as prescribed for the following reasons:

a. That it is pertinent to mention here that the proiect in question

waslaunchedintheyear2010andisrightontheDwarka

expressway,whichwassupposedtobecompletedbytheStatel

ofHaryanabytheendof'I}lZ,ThattheStarpurposeof

Iaunchingtheprojr:ctandobjectofthecomplainantsbuyingthe

project was the connectivity of Dwarka expressway which was

promisedbytheStateGovernmenttobecompletedintheyeetr

2012.That it is reiterated that the only approach road to tkre

project in this Dv'rarka Expressway which is still not complete

and is likely to talie another year or so. There being no approa':h

Complaint No. 3530 of 20t9

Complaint no' 4060 of 202t

Page 7 of25
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Complaint No. 3530 of 2019

Complaint no. 4060 of 202t

was initially not possible to make the heavy

construction material to the proiect site and

road available it

trucks carrYing

after a great difficulty and getting some kacha paths developed'

materials could be supplied for the project to get completed

whichtookalotextra.time.EvennowtheGovthasnotdeveloped

andcompletedthebasicinfrastructure,despitethefactthat

IIDC/IDCwerebothdepositedrviththeStateGovernnrenton

t'ime.TheDwarkaExpresswayWaSearlierscheduledtobe

r:ompleted by the year 201'2' by the State Govr:rnment of

Haryana,butlaterl,ailedtodevelopthesaidroad.Intheyear

201'7,NHAIINaticlnalHighwayAuthorityoflndiilJjoinedto

complete the Dwarka Expressway' but again both State

Government as wellas NHAI again missed the deadlines and still'

theExpresswayisincomplete,nowlikelytobecompletedbythe:

year2022,ifthed.eadlineisadheredtobetheseagencies.That

inthisviewofthecircumstancesaSdetailedabovethe

respondent develcrper cott by no means be expected to complete

a project which ctoes not even have an approach road to be

constructedbytheState'Thustherespondentcannotbehel'd

accountableforthedelayintheprojectandStateofHaryanaarrd

^l
Page 8 of 125
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Complaint No. 353Q of 2019

complaint no. 406Q of 20?,t

NHAI,areresponsibrle,henceanswerableforthedelayin

completing Dwarka expressway' which in turn has caused the

delay of the presetrt proiect' That completir:n of Dwarka

expressway which in turn affected the completion of the project

irrquestionwasbeyondthecontroloftheRespondent.Thus,for

just and fair adiudication of this complaint both state of Haryana

and NHAI are necesrsary parties to the present proceedings for

the purpose of causing the delay in the proiect and thus they are

jointly and severally liable for the delay of the project and pay

comPensation to the comPlainant'

b.Itissubmittedthal,intheyear,2ot2onthedirectionsofthe

Hon,bleSupremeCourtoflndia,theminingactivit,iesofminor

minerals [which irrcludes sand) Were regulated. 'Ihe Hon,ble:

SupremeCourtdirr:ctedframingofModernMineralConcessiort

Rules.Referenceirrthisregardmaybehadtctthejudgmentof

"Deepak Kumar v'' State of Horyana' (2072) 4 SCC 629"'The

competentauthorltiestooksubstantialtimeinfranringtherules

andintheprocesstheavailabilityofbuildingmaterialsincludin.g

sand which was an important raw material for development rcf

Page 9 of 125
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said Proiect

und it.

became scarce in the NCR as wel

company faced the problem of sub soil

rsisted for a period of 6 months and hampered ex

nstruction work. The problem still persists' and

propriate action to stoP the same'

e company is far:ing the labour problem for I

ntinuously which slowed down the overall p

roject and in case the company remains to face thi

uture, there is a probability of further delay of proj

contractor of the project stopped working d

problems and the progress of proiect was comp

to stoppage of work at site' lt took almost 9 mon

the issues with contractor and to remobilize the si

The building plans were approved in )anuary 2012

had timely applie'l for environment clearances

authorities, which was later forwarded to

Environment lmpilct Assessment Authority' Hary

our best endeavour we only got environ
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ficate on 28.05 .2013 i'e' almost after a period of

m the date of approval of building plans'

e ffpical design of fifth floor slab casting took a peri

n 6 month to design the shutting plans by structur

hich hampered the overall progress of work'

e infrastructure facilities are yet to be created by

uthority in this sector is also a reason for de

roject. The drainage, sewerage and other facility

mmenced bY comPetent authoritY'

t is worth mentioning here that there was a stay on

n furtherance to the direction passed by the Hon

furtherance of the above-mentioned order passed

NGT.

That the sudden slrrge requirement of labour and

removal has created a vacuum for labour in NCR

proiects of not only the respondent but also of

Developers/Builders have been suffering due to

of Iabour and has resulted in delays in the proiec

control of any of the developers' That in addition t
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A

tes that this further resulted in increasing th

nstruction to a great extent'

the Ministry of environment and Forest and the

ines had imposed certain restrictions which re

rastic reduction in the availability of bricks and av

nd which is the most basic ingredient of constru

hat said ministries had barred excavation of

anufacture of bricks and further directed

nufacturing of br:icks be done within a radius of

coal and rignite-based thermar power plants wit

25o/o of ash with soil'

That shortage of bricks in region has been continui

and the respondent had to wait many months after

with concerned manufacturer who in fact also cou

on time resulting in a huge delay in proiect'

That sand which is used as a mixture along with

SameconstructionactivitywasalsonotaV

abundance as is required since mining Depa

serious restrictions against manufacturing of

region.

of Z0t9

of 2021.

ComPlaint No' 35

ComPIaint no'
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Ited in a
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no more

0 km from

t mixing
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n. That this acute shortatge of sand not only delayed the proiect of

theansweringResporrdentbutalsoshotupthepr.icesofsandby

morethanhundredpercentcausinghugelossestoRespondent.

o.Thatinadditionthec:urrentGovt.hasonBthNov.2ot6declared

demonetizationwhir:hseverelyimpactedtheoperationsand

projectexecutionorrthesiteasthelabourersinabsenceof

havingbankaccounl:swereonlybeingpaidviacashbythesub.

contractorsofthecompanyandonthedeclarat'ionofthe

tlemonetization,thtlrewasahugechaoswhichensuedand

resultedinthelabclurersnotacceptingdemonetizedcurrency

after demonetization'

p'Thatin}uly:/otTtheGovt.oflndiafurtheritrtroducedanew

regimeoftaxatiorrundertheGoodsandServicelTaxwhichr

furthercreatedchztosandconfusionowningtolackofclarityin

its implementation' That ever since fuly 20l'7 :;ince all th'e

materials requirerl for the project of the compan'y were to be

taxedunderthenr:wregimeitwasanuphilltaskofthevendors

ofbuildingmatet,ialalongwithallothernecessarymaterials

requiredforcons;tructionoftheprojectwhereintheauditors

andCA,sacrossthecountrywereadvisingeveryonetowaitforN

Complaint No. 3530 of 2019

Complaint no. 406Q of 202t

Page 13 of 25
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claritiestobeissuedonvariousunclearsubjectsofthisnew

regime of taxation which further resulted in delays of

procurementofmattlrialsrequiredfortheconrpletionofthe

Proiect'

q.ThatitisfurthersubmittedthatthereWaSadelayintheproject

alsoonaccountofvirolationsofthetermsoftheagreementby

severalallottees.Thatbecauseoftherecessiotrinthemarket

rnost the allottees hrave defaulted in making timely, payments

irndthisaccountedtoshortageofmoneyfortheprojectwhichin

turn also delaYed the Proiect'

r.Itisfurthersubmit,tedthattheGovernmentoflncliadeclared

nationwidelockdolvnduetoCOVIDlgPandemiceffectivefrom

24thMarch,IolorrLidnight.ItiSsubmittedthatther:onstructionr

anddevelopmentoftheprojectwasaffectedduetothisreasorl

aSwell.ThisHon,bleAuthorityhasvideitsorderdated

26.05'2020 invoked the force majeure clause'

17. That after making sincere efforts despite the force maieure conditions' the

applicarrt/respondentcomllletedtheconstructionandthert:afterapplied

fortheoccupancyCertifi.:atetoc)onl5.o7,2o2o.How,ever,ittoclk

considerabre time in grant of oc and was fina,y received by the petitioner

,4,{

Complaint No. 3530 of 20L9

Complaint no. 4050 of 202t

Page 14 of 25
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Complaint No' 3530 of 2019

ComPlaint no. 4060 of 2021

ontT.02.20zl,i.ealmostafter.aperiodofTmonthsfromthedateof

application for grant of OC'

1B. That the oc has been received lly the respondent company on 17 '02'2021"

ThatimmediatelyafterthereceiptoftheoConlT,o2'2021,,the

respondent company sent a letter dated 23'03'2O2f along with the

statement of accounts requesting the complainant to come forward and

clear his dues and start the prccess of fit outs'

19. It is submitted that the complerinant itself has been a chronic defaulter and

has delayed in making palmernts of instalments on most of the occasions

despite serveral reminders. It is submitted that the complainant was very

well aware that he was under an obligation to make timely payments' That

it is submitted that despite receiving various reminders the complainant

failedtoclearitsoutstarldingduesandperformitscontractua]

obligations,thecomplainanthadchosentoapproachthisHon'ble:

Authority with a frivolous (lomplaint only with a malafide intention to

unjustlyenrichitselfandjnonewayortheotherCover-upitsown

breaches and non-performance of its contractual obligations' Hence' the

complainant is not entitled to any relief whatsoever from this Hon'ble

Authority. It is the well settled law as held by the Hon'ble Supreme court

of India; a defaulter is not entitled to get any equitable reliel''

20. That the complainant has ftriled to make timely payments and is a chronic

defaulterandthereforeisliabletopaydelayedinterestonoutstanding,v

Page 15 of25
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duepayment.Itissubmittedthatthecomplainantdefaultedinmaking

payments and accordingly reminders were issued to the complainant vide

letters dated L2'OB'2013' 24'08'20 1 3' L L'0 6'2 0 1 B'

2]-. That once the project is com,plete and 0ccupation Certificate has been

grantedonlT.02,2o2l,thenlloCaSeofrefundismadeout'ltisfurther

submittedthatifrefundisallowed,otherbuyers/customerswhohave

investedt,heirhardearnedrnoneyinthecomplexwillsufferirreparable

losses and the complex will never be made fully occupied if such an

approachcontinues.Thus,l,oprotecttheinterestofoneperson,the

Hon,bleAdjudicatingAuthori.tyCan,tjeopardizetheinterestofotherswho

are genuine purchasers and irre not mere speculators'

22.Thatasalreadystatedintheaforesaidparagraphs,thecomplainantisnot

entitled to refund of the artount and the contents are reiterated herein

andnotrepeatedforthesztkeofbrevity.Thatinaddition'itisfurther

submitted that the occupation certificate has already been issued by the

competent Authorities after due inspection and verification ctn17 '02'2021'

andthustheprojectiscomlleteinallrespectandanyorderofrefundaftr:r

the conrpletion of project \nill gravely affect the resprlndent and will be

againstthewellsettledprirrcipleoflawasalreadyheldbytlrisHon,blelto

andtheHon,bleAuthorityRERA.ThatthisHon,bleAoandtheHon,tlle

Authority RERA has taken ra consistent view that refund cannot be allowed

in proiects where substantial development has already taken place aLnd

,V

Complaint No. 353P of 20L9

ComPlaint no' 4060 of 2021

Page 16 of 25



ffiHARERiT
ffi cuRUcRAM

Complaint No. 3530 of 2019

Complaint no. 4060 of 2021'

thus any order of refund in the present case, where the 0C has been

received will be against the prlinciple of Doctrine of Prececlent'

23. AII other a'verments made in the complaint were denied in toto'

24.Copres of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute' Hence, the complaint can be

decided on the basis of these undisputed documents and submission made

by the Parties.

E. turisdiction of the authorit5'

25. The authority observes that it has territorial as well as suhriect matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E. I Territorial iurisdiction

26. Asper notification no'1'1921")'017-ITCP dated t4'1'2'2017 issued byTown

and Country Planning Department, the jurisdiction of Real Estater

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situateclin Gurugram' In the present cas(3' the project

in question is situated within the planning area of Gurugram Districl"

Therefore,thisauthorityha:;completeterritorialjurisdictiontodealwith

the Present comPlaint'

E. II Subiect matter iurisdiction

27. Section 11(a)[a) of the Ac[, 2016 pro'u'ides that the promoter shall be

responsibre to the a[ottee as per agreement for sale. section 11[4)(a) is

reProdttced as hereunder: /V

Page 17 of lZ5
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Section 77

ft)'The Promoter shall'

(.a)beresponsibleforallobligations,resp-onsibilitiesandfuncilons
unai,. tii'ptrovisions of tthis ict or the rules and regulotions mad€

thereunderortotheallotteesaspertheagreemeltlor:;ale,orto
theassociationofallottees,asthecasemaybe,tillthec}nveyance
ofatttheapartments,plotsorbuildings,asthecosemaybe,tothe
tlllottees,orthecommollareastotheassociationofallott:eesorthe

competent authority' as the case moy be'

Section S4'Functions of the Authority:

3a(floftheActprovid'zstoensurecomplianceoftheobligotions
costuponthepromoters,theallotteesandtherealestTteogents
underthisActandtheru.lesandregulcttionsmadethereunder,

28. So, in view of the provisions of the Act quoted above' the authority has

complete iurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to ber

decided by the adjudicating officer if pursued by the complainants at a

later stage.

29. Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of ttre judgement

passedbytheHon,bleApexCourtlnNewtechPromotersandDeveloper,s

PrivqteLimitedVsStgteofU,P,andors,(Supra)andreiteratedincas;el

ofM/sSanaRealtorsPrivateLimited&otherVsl]niottoflndia&others

SLP(Civil)No,73005of2020decidedon72.05,2022whereinithasbeen

Iaid down as under:

,,g6.FromtheschemeoftheActofwhichadetailedreferencehas

beenmadeandtakingnoteofpowerofadiudicationdelin,eqtedwith
the regularory ouri'i,ii (lni'adiudiciting officer' what finally culls

ouf is that althougi ti, Act indicates tie distinct expres,ions like

'refund','interest',ip'en'alty'and'compensation" 
o conjoint reading of 

),

Page 18 of'25
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Complaint No. 3530 of 2019

Complaint no' 4060 of 202!

Sections 18 and 79 clearll' manifests that when it comes to refund of

the amount, and interesictn the refund amotlnt, or directing payment

oJ.interest for delayed delivery oipossession, or penalty ond intelrest

thereon, it is the regulotoiy outhority which has the power to

examineanddeterminetheour,^'ofocomplaint'At'the'sametime'
whenitcomesfuaq.uestionofsieking.thereliefofadjud'qing
ctlmpensation and int,,),t tn,,,i, under Sections 1.2, 1,4, 1.8 and 1-9,

tlleadjudicatingofficerexclusivelyhasthepowertodetermine,
krr;;;;r riiiinii"ilective readiis of section 71. reod with section

zz oi'in', arr. i7 rn, ,a1r,,'iiiotion uiarr-sections L2, L4, 18 and 19

other than compensal:ion os envisaged, if extende'd to the

adjudicatingofficerasprayedthat,inortrview,mayintentltoexpand
the ambit and scope 

"r 
ti" p,o*rrc and functions of the adiudicating

,,,trier under Seciion ?;.;;; iiot *o,ia be against the mandote of

the Act 201'6'"

30. Hence, in view of the authoritative pronouncement of the Hon'ble

SupremeCourtinthecase$mentionedabove,theauthorityhasthe

jurisdictiontoentertainaccrmplaintseekingrefundoftheirmountand

interest on the refund amourtt'

F. Findings on the obiections raised by the respondent'

F.I. obieciio" t"g"ai"g force maieure conditions:

31. The respondent/promoter has raised the contention that the constructiort

of the tower in which the unit of the complainants is situated, has been

delayedduetoforcemajeurecircumstancessuchas,labourhadthe

problem which slowed down the construction' implementation of various

social schemes by Government of India' demonetisation' lockdown due to

covid.].gvariousorderspassedbyNGT,tax,miningactirlitiesandsuLb

soilwater,DwarkaexpreSswayetc.Butallthepleasad'u,ancedinthis

regard are devoid of merit, Though some allottees may not be regular in

due bu,t whether the interest of all the stakeholderrs

,v
paying the amount
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concerned'with the said proiect be put on hold due to fault of on hold due

to fault of some of the allottees. Thus , the promoter respondent cannot

begivenanyleniencyonbasedofaforesaidreasons.Itiswellsettled

principlethatapersoncannottakebenefitofhisownwrongs.

32.The respo:ndent also took a plea that the construction at the project site

was delayed due to covid-19 outbreak' In the instant cornplaint' the due

date of handing over of possession Comes out to be 12.10 .201'5. Thus, the

promoterrespondentcannotbegivenan},Ieniencyonbersedr:faforesaid

reasons and it is well settled llrinciple that a person cannot take benefit of

his own v/rong'

G. Findings on the relief sought by the complainant

G.IDirecttheresponde:nttorefundRs.43,2T,oB4lalongwithr
prescribed rate of interest paid by the complainant'

33. The complainant was allotted a unit in the proiect of the resprondent for a

total sale consideration of Rl;. 52,71,6!5/.' The builder buyer,s agreement

was executed on L2.10 .zLL")"The possession of the subiect unit was to be

handed over within 36 months of signing of this agreement or within '16

months from the date of start of construction of the said buildin'l

whiche.ver is later' The du,e date of completion of project and offeritlg

possession of the unit comes out 12'10'2015' But the respondent had not

obtained the occupation ce:rtificate till the date of filing of complaint' The

occupationcertificatewa:;obtainedonlT.O2.2o2landthepossession

was offered on 23'03'2021' )'''

ComPlaint No' 3530 of 20L9

Complaint no. 4060 of 202L
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34. The complainant filed the present complaint on 30'08'2019 seeking

refund of the paid-up amotrnt' The complainant filed the present

complaint even before receiving the occupation certificate and before the

possessionwasoffered.Thecomplainanthadalreadymadeuphismind

regarding refund of the paid-up amount and seeking refund by filing of the

Present comPlaint'

35. Keeping in view the fact that the allottee complainant wishes to withdraw

fromtheprojectanddemandingreturnoftheamountreceivedbythe

promoter in respect of the unit with interest on failure of'the promoter to

completeorinabilitytogivellossessionoftheunitinaccordancewiththe

terms of agreement for sal,3 or duly completed by the date specified

therein. lthe matter is covere:d under section 1Bt1) of the Act of 201'6'

36. The due date of possession ais per agreement for sale as mentioned in tht:

tableab<lveisl,2,l,O,20l5arrLdthereisdelayof3yearsl0monthslBdays

on the date of filing of the complaint'

3T.Theoccupationcertificatelpartoccupationcertificateofthe

buildings/towerswhereallottedunitofthecomplainantissituatedis

receiverlafterfilingofapplicationbythecomplainantforreturnofthe

amountreceivedbythepromoteronfailureofpromotertocomplete,or

unable to give possession rlf the unit in accordance with the terms of tlhe

agreement for sale or dull' completed by the date specified therein' The

complainant-allotteehaslalreadywishedtowithdrawfrclmtheprojr:ct
,k

ComPlaint No. 3530 of 2QL9

Complaint no.4050 of 2021
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Complaint No. 3530 of Z0l9

Complaint no' 4060 of 20t'1

and the all.ttee has become entitled his right under section 19['+) to claim

the refund of amount paid along with interest at prescribed rate from the

promoter as the promoter fails to comply or unable to give possession of

the unit in accordance with the terms of agreement for sa,le' Accordingly'

the promclter is liable to retttrn the amount received by him from the

allottee in respect of that unit with interest at the prescritled rate

38. Further in the iudgement of the Hon'ble Supreme court of lndia in the

cases of Newtech promoters and Developers Private Limited Vs State of

U.P'andors.(supra)reiterirtedincaseofM/sSanaRealt.orsPrivate

Limited & other Vs Union of lndia & others SLP [Civil) No' 13005 of 2020

decided on 12'0 5'2AZZ' it was observed:

2:j.TheunqualifiedrightoftheallotteetoseekrefundreferredUnder

SectionlE(1)ta)andSectionD@)oftheActisnotdepenclentonany

contingenciesorstipulationsthereof,ltappearsthatthelegtslaturehas

consciouslyprovidedthisrightofreJundondemandasanuncontlitional

absoluterighttotheallottee,ifthepromoterfailstogivepossessionof

theapartment,plotorbuildingwi'thinthetimestipulatedunderthe

termsoftheagreementregardlessofunforeseeneventsorstayorders

of the Court/Tribunal, which is in either way not attributable to the

allottee/homebuyer,thepromoterisunderanobligcttiontorefundthe

amountondemanc|withinterestattherateprescribedbytheState

GovernmentincludingCompensationinthemannertrlrovidedunderthe

Actwiththeprovistlthatiftheallotteedoesnotwishtowithdrawfrom

,V
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theproject,heshallbeentitledforinterestfortheperiodofdelaytill

honding over possession ot the rqte prescribed'

3g, The prom(lter is responsible for all obligations' responsibilities' and

functionsundertheprovisionsoftheActof201-6,ortherulesand

regulations made thereunder or to the allottee as per agreement for sale

under section 11t4)[a). The promoter has faired to complete or utrable to

giveposselssionoftheunitinaccordancewiththetermsofagreementfor

sale or duly completed by the date specified therein' 'Accordingly' 
the

promoter is liable to the allottee, as the allottee wishes to withdraw from

theprojer:t,withoutprejudictltoanyotherremedyavailable,toreturnthe

amount received by him in re:spect of the unit with interest at such rate as

maY be Prescribed'

40. This is vyithout preiudice to any other remedy available to the allottet:

including compensation for which allottee may file an application for

adjudgirrgCompensationwi.ththead|uclicatingofficerundersectionTl

read wil-h section 3Lt1) of tlre Act of 2016'

4l.Theauthorityherebydirectsthepromotertoreturntheamountreceive:d

byhimi.e.Rs.43,27,oy4l-withinterestattherateofl,O,T0o/o[theState

Bank of India highest marg;inal cost of lending rate IMCLR) applicable as

ondate+Zo/o)asprescribedunderrulel5oftheHaryarraRealEstarte

(RegulationandDevelopment)Rules,2OlTfromthedateofeachpayme:nt

till the actual date of refurrd of the amount within the timelines provided

in rule 1,6 of the Haryana l{ules 2017 ibid \r'

ComPlaint Nc'' 3530 of 20L9

Complaint no' a06Q of 202t
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Complaint No.3530 of 2019

Complaint no. 4060 of 202L

G.lI Direct the respondent to pay cost of litigation of Rs. 1,0,0,000/-

42.The complainants are seeking above mentioned relief w.r.t. compensation.

Hon'ble Supreme Court of India in civil appeal nos. 6745-6749 of 2021,

titled as M/s Newtech Promoters and Developers Pvt, Ltd. V/s State of

Up & Ors, (supra), has held that an allottee is entitled to claim

compensation & litigation charges under sections L2,t4,tB and section 19

which is to be decided by the adjudtcating officer as per section TL and the

quantum of compensation & li.tigation expense shall be adjudged by the

adjudicating officer having duer regard to the factors mentioned in section

72. The adjudicating officer has exclusive jurisdiction to deal with the

complaints in respect of compensation & legal expenses. Therefore, the

complainants are advised to approach the adjudicating officer.

H. Directions of the authority

43. Hence, the authority hereby l)asses this order and issues ther following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 3 [fJ:

i. The respondent /prornoter is directed to refund ttre amount

received from the cornplainant i.e., Rs. 43,27,084f - along with

interest at the rate of '.10.700/o p.a. as prescribed under rule L5 of

the Haryana Real Estate (Regulation and Development) Rules,
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from the date of each payment till the actual date

iod of 90 days is given to the respondent to com

ons given in this order and failing which legal co

wo d follow.

44. Complaint disposed of.

45. File be co ed to registry.

Dated: :10.05.2023

Complaint No. 35

Complaint no.

of 2019

of 2021,

Authority, Gurugram
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