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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of filing complaint | 19.10.2020
Date of decision 03.05.2023

Complaint no. 2969 urznzﬂ

|

1. Priyankesh Sharma
2. Akhilesh Sharma
Both R/o: B-54-GF, Astaire Gardens,

Sector-70-A Complainants
1.M/s BPTP Ltd. G

2. M/s Countrywide Prumq'terslftd
Both R/o0: M-11, Middle Circle, Connaught
Circus, New Delhi=110001 © "7+ Respondents

i

— — --|

CORAM: ) |
Shri Ashok Sangwan Member

APPEARANCE: '

Ms. Priyanka Aggarwal _ -f ‘ Cumplaiﬁanti
Sh. Harshit Batra - - \ Respondents

ORDER
The present complaint has been filed by the complainant/allottees
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 29 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of
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the Act or the rules and regulations made there under or to the
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allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:
T " 1l
Sr, Particulars i Details
S St il
i Gig
— IR
1. | Name of the pg_a_jet_t 2 VAL r'.t'f.ﬁta._i__r»ae Gardens’, Sector
P ;- | 70A, Gurugram, Haryana.
2. |unitno. 5/ wera ofBro4 g
o (Annexure R-3 on page no.
| 121 of the reply)
3. | Unit adméﬁs;.a;_i*’tng 2512 sq. ft.
L Sy * iexure R-3 on pag2 no.
i 121 of the reply) J
4. | pate of sanction of 15.05.2013 |
building?ifl S i | (vide documents subraitted
5 ‘ by the respondent to 3PTP
Committee)
5. | pate of execution of floor | 19.07.2012
buyer’s agreement (Annexure R-3 on page no.
113 of the reply)
6. | possession clause “Clause 5.1- Subject to
Force Majeure, as defined in
Clause 14 and further
I subject to the Purchaser(s)
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having complied with all its
obligations under the terms
and conditions of this
Agreement and the
Purchaser(s) not beinz in
default under any part of
this Agreement including
but not limited to the timely
payment of each and every ‘
installment of the total sale
| consideration including DC,
o4} »,._f Stamp duty and +Jther|
& | charges and also subject to |
t ‘the. Purchaser(s) having|
Ry $.4 _ggmplied with all formalities |
'or * documentation  as
prescribed by the
Seller /Confirming Party, the
Seller/Confirming  Party
‘proposes to hand over the
‘physical possession of the
Il Jsdid> /unit to the
- . | Purchaser(s) within a
period of 36 months from |
the date of sanctioning of
the building plan ur'
-execution of Floor Buyers
Agreement, whichever is

later ("Commitment
Period"). The Purchaser(s) |
further agrees and

understands  that  the |

Seller/Confirming Party

shall additionally be entitled |

to a period of 180 days
("Grace Period”) after thﬂ|

] expiry of  the said | A,
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Commitment Period to |
allow for filing and pursuing
the Occupancy Certifcate
etc. from DTCP under the
Act in respect of the entire

colony. |
(emphasis supplied)
7. | Due date of delivery of | 15.05.2016
possession (Calculated from the dzte of
| sanction of building plan

K '.=—~" being later)

‘?‘t:}‘ oI
8. | subsequent allotee ,}“ﬁ %&Q__Z.ZDH
o LS B o™
/, Eﬁ‘érq f,ﬂ,;l -;@umieme R-16 on page no,

F Py, Vel
Y/ o =tlrsfefeeply)
9. | Total saleconsideration | Rs. 97,29,239.94/-
[ ' _ _
{m\ .~ |((Annexure R-14 on page no.
\ 2. 197 of reply)
A - - . — — {
10. | Total amount paid by the | Rs, 98,37,698.71/-
complainant [ ¢ ','Ehiﬁnexure R-14 on page no.
197 of reply)
S VAW
14, 7119092017
2l J(~ H@&ﬁngmmﬂl? on page no.
135 of reply)
12. | Offer of possession 25.09.2017

(Annexure C-7 on page no.
115 of complaint)

In the present case, the
promoter is seeking a grace
period of 180 days for
finishing work and filing and

13. | Grace period utilization

I | pursuing _the nccupancﬂ,{{
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certificate etc. from DTCP.
As a matter of fact, from the
perusal of  occupation
certificate dated 19.09.2017,
the promoter did not apply
for the OC within the
stipulated time. The clause
clearly implies that the grace
period is asked for filing and
pursuing occupation
certificate, therefore as the
| promoter applied for the
"1, -y occupation certificate much

%, pillater than the statutory

4 | period of 180 days, he does
| mot. fulfil the criteria for
SAYS ks Lligrant ‘of the grace period.
> 77 | Therefore, the grace period
“« |is not allowed, and the due
date of -possession comes

- | | out to be 15.05.2016.
A+ I i | Al b | N B
wiVEEBEEBEF
\'¢ \ | "
Facts of the complaint: -

That in the year 201 1 the griginai *ai.luttEes were searching for a
The original allottees wh_il_gﬁsearth’i:ng‘ for a home visited the office
of the respandent‘-companyﬁ-']‘he agents of the respondent company
told the original allottees about the moonshine reputation of the
company and the agents of the respondent company made huge
presentations about their project namely Astaire gardens at sector
70A, Gurugram and also assured that they have delivered several
projects in the national capital region. The respondent handed over

one brochure to the original allottees which portrayed the project Ar
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like heaven and tried to hold the original allottees’ interestin zvery

possible way and incited the original allottees for payments.

That the original allottees were subjected to unethical trade
practice as well as subject of harassmentin the name and guise of a
biased, arbitrary and one-sided floor buyer's agreement. The
respondent not only failed to adhere to the terms and conditions of
the FBA dated 19.07.2012 but alsu illegally extracted money from

the original allottees by mam%fglse_?;umnses and statements.

’.l.‘-.s

That on 12.03.2012, the nrlgﬁialr'aﬂuftees who were caught in the
web of false pramis;% b? tim&*;agénmf the ‘respondents filed an
application form for one ﬂatfdnit and npted for construction linked
payment plan and paid an initial amount of Rs. 7,00,000/- vide
cheques no. 41 &%3, dated 12.03.2012 drawn-on Kotak Mahindra
Bank, which was éﬁ;ﬁm{rled_gged by the respondents vide rzceipts
no. 2011/1400051918 dated 22.03.2012. Accordingly, the criginal
allottees were altgtt? one t?’rgb%rjngf :54-GF in the above said

project.

That on 31.01.2013; the original allottees executed an agreement to

sell in favour of the complainants.

That the respondents issued a provisional allotment letter dated
19.03.2013 allotting a flat bearing unit no. B-54- GF (herzinafter
referred to as 'unit’) measuring super built-up area of 2512 5Sq. Ft

in the aforesaid project of the developer. ’{f
¥
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That the respondent raised a demand of Rs 6,08,502 /- which was

payable upon completion of brick work, which was duly paid by the
original allottees vide cheque no. 457404, dated 19.03.2013, crawn
on SBL

That the respondents sent one detailed FBA to the original allottees
and requested for signing the agreement which was signed on

19.07.2012 and returned to the builder, wherein as per the clause

2.2 and 2.3 of floor buyer's agreement, the total sale value of the

T

" .'\-.r'-;"..

unit (total consideration) ph" __: “m the allottees that are the
original allottees to the q-pmggt;; ie. the respondents includes the
basic sale price (Basic Sal‘B;PI‘iEE-I? BSP) of Rs 78,70,869/-,
development ch?r_‘geﬁ of Rs, 3,8?;?52.32}’-; club membership
charges of Rs. 20@}0’93 (f,-iptefesﬂfreg maintenance charges (IFMS)
@ Rs. 50 sq. fnm;t ﬂndpnwer backup installation charges of Rs

20,000/- per KVA.

That as per the demands raiset y the respondents, basec. on the
payment plan, the complainants pafd a sum of Rs. 98,37,698/-
towards the said plot against total net cost of Rs. 97,29,23Y/- from

2012 till 2020.

That there has been no deficiency on part of the complainants as
they have been paying all the demands raised by the respondents

on time and were also given a payment rebate of 5% which is

A

evident in the receipts issued by the respondents.
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It is very unfortunate that the complainants had become helpless

and had to run from pillar to post for the possession of ther flat
though they had made payment of the agreed
amount/consideration as per the construction linked plan att ached

to the floor buyer's agreement.

That it is quite clear that the respondent is involved in

unethical /unfair practices so as 1o extract money from the

complainants despite the \;Eaxithe project has not been

R i
o
e

completed and the respnq@ﬁwze capriciously involved in

demanding money illegally fgﬂﬂﬁhé_ complainants.
Relief sought by ﬂq&mmplﬁlhﬁnts:‘ :
The complainants have sought following relief(s):

i, Direct the respondent to pay delay possession charges at the
prescribed rateof intergst

ii. Direct the respnndent«tn“ Rraviﬁ;eall amemtles. as assured in
the hrnchureéandas prumlggd at th& time of booking of the flat,
as soon as pdﬂﬁlﬁle as elaborated in para-N.

i Direct the respondent to refund the money collected towards
the club membership charges to the complainants with
interest as the construction of the club is yet to be started as

mentioned in para-0.

iv. Direct the respondent to ensure no further demand is raised
on the complainants till the time the entire interest due to the
complainants has been adjusted against additional demand, if

any payable by the complainants to the respondent. &
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v. Direct the respondent to refund the amount collected towards

gHARERA

the escalation charges which is not payable as elaborated in

para-P.

vi.  Directthe respondent to take the opinion of HVAT Tax experts
and communicate to the complainants along with detailed
justification thereof and direct order the respondent to take
the opinion of GST experts about the quantum of thz GST
payable in the given circumstances by the complainants up to

the deemed date afuffem%h,é puasessmn of the apartrents.

vii.  Direct the respondent ttﬂﬁﬂnﬁ.ﬁhe amount collected towards
STP charges of Rs, '1360,5.@;5&{- when the FBA did not carry

any such cnndinﬂn

- r
LT .o

viii.  Direct the resatmdent to prepare a plan t'ar the completion of

D.

15.

the club andgdgjmnd muhey from the members in instalments
as per the plaﬁn . '

ix. Direct the respundent not to ask forany charges for the area

which is not a part oftthﬁRi e. the’basement as enumerated

inpara-AA. ¥
Reply by respondent:

The respondent by-way-of written-reply dated 18.02.2021 made the

following submissions:

It is submitted that the complainants have approached this Hon'ble
Authority for redressal of his alleged grievances with unclean
hands, i.e., by not disclosing material facts pertaining to the case at
hand and also, by distorting and/or misrepresenting the actual

factual situation with regard to several aspects. It is further /L/
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submitted that the Hon'ble Apex Court in plethora of cases hes laid

down strictly, that a party approaching the court for any relief. must
come with clean hands, without concealment and/or
misrepresentation of material facts, as the same amounts to fraud
not only against the respondents but also against the court and in
such situation, the complaint is liable to be dismissed at the

threshold without any further adiudicatinn.:

e That the cumplamants m gonceaied from this hon'ble

.__."_ched the respondents from

authority that they ha}!&e“"_'_ )
the secondary_{f.rwggt;;mm ' prl_ginal allottee. As the
comp!ainant,s" éré" suﬁ'ﬁéqueﬁtfl'purﬂhasérs of the unit in
question and‘fh.ys are not entitled for any relief as so 1ght by
the cumplamants in'the. rep]y It is a well settled law that one
who purchasgs the. property form original allottee and or
from the open mark& W?ﬁ? ueﬂh well aware regarcling the
status ufcm;stguctignf pogseasiomaud thus is not entitled for
any delay cumpensatinn or any other relief from Hon’ ble

Authority.

e That the complainants have further concealed from this
Hon'ble Authority that the respondent being a customer
centric organization vide demand letters as well as numerous
emails have kept updated and informed the complainants

about the milestone achieved and progress in the

A
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e That the complainants have concealed from this Hon'ble

Authority that the respondent vide offer of possession letter
dated 25.09.2017 has provided compensation amounting to
Rs.4,01,920/- towards unit in question. Further, asa goodwill
gesture the respondent also provided a special credit of Rs.
3,26,560/- apart from the compensation already offe-ed to

the original allottee at the time of offering possession.

From the above, it is very %mﬂ;gstghl‘ished that the complainants
have approached this Hon' biéamhﬂnty with unclean hands by

distorting/ cuncealmf ‘_ | 85 Iﬁ],,ng the relevant facts
pertaining to the cés‘a qt{an‘ﬂdﬂs fuf"'ther.-,s\%mitted that the sole
intention of the eumﬁlamants is to unjustly enrich himself at the
expense of the reépglﬂents h)f filing this frivolous complaint which
is nothing but gross ahuse of the due pmcess of law. It is further
submitted that in llghbnf__thq ia;uwi:lard._ﬁqwn by the Hon'ble Apex
Court, the present uﬁ;umplalptwa,rrants dismissal without any

further adjudication.

That as per clause \2/ n‘ff \the. duly' executed FBA tited as
‘Consideration and other Conditions’ specifically documented and
provided that in addition to the Basic Sale Price (BSP), various
other cost components such as development charges (DC, inclusive
of EDC/IDC/EEDC), preferential location charges (PLC), club
membership charges (CMC), car paring charges, power back-up

installation charges (PBIC), VAT, service tax and ary fres
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incidence of Tax (i.e, GST), electrification charges (EC), charges for

installing sewerage treatment plant (STP), administrative charges,
interest free maintenance security (IFMS) etc. shall also be payable
by the complainants. It was also clarified at time of the
endorsement that while most of the charges as stated above were
quantified and accordingly, at the stage of offering possession of the
respective units, the said charges were quantified and demanded
from the original allottee. i};{

It has been misrepresentedr‘w l:h?. complainants that all the
amenities and facllitlegare go;i:;g pmv‘tded together with the unit
and, facilities are ,hgf ;vali&h{a l‘é:ts” fur‘ﬁwt submitted that the
complainants came into picture in the year 2018, which is after the
offer of pussessipn vi‘as 1ssued after recemng the occupation
certificate. It is fufth\er ﬁubrrpttaﬂ mbsgquenl: to the issuance of
offer of possession mfh actual ngges at site showing clearly that
beautifully landscaped m;mgurgd gardens. seasonal flower beds,
sitting areas, adequate street lighting and open area lghting,
external fagade - texture paint_an_d stone cladding, jogging tracks,
golf putting greens, badminton court, tennis court, kids play area,
interim club with gymnasium, table tennis, pool table, card room,
home theatre room, massage room, restaurant, juice bar lounge,
kids play area and play station room have already been provided in

the project and are operational. Vide the said emeils, the

respondent also elaborated on the various facilities that the
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respondent is intending to provide to its various allottee which are

beyond the commitments made. Further, the respondent is willing
and committed to provide the other remaining facilities and

amenities (if any) at the earliest in the near future.

All other averments made in the complaint were denied in toto,

Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the comolaint

can be decided based on thesze und:sputed documents and

.....

-a'.r.l "'J-nf‘. .’

Finding regarding iurisdigtiu'n-nf the authnrlty:

{4 ',' '\"‘1"!‘

The plea of the ram@}d"’entsmmﬂg ra;!eatmn of complaint on
ground of]unsdletfanstands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reaﬁuns given below.

Territorial jurisdiéﬁgﬁ::"‘

As per notification no. 1/92/2017-1TCP dated 14.12.2017 ssued
by Town and Cuquj@n@r% ge%ﬂnwnt thejurisdiction of Real
Estate Regulatury Authority, Gurugram shall be.entire Gurigram
District for all pu‘rpds&wnﬂa ‘offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has completed

territorial jurisdiction to deal with the present complaint.

E. Il Subject matter jurisdiction A
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22. Section 11(4)(a) of the Act, 2016 provides that the promoter shall

be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and reg ulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of tl'mfag‘tliurity

'3I'lr.1_:.1:¢:r,l LIS
34(f) of the Act provides tﬂi‘ngﬁﬂ‘é' éémpllance of the obligations
cast upon the promotérs, the allottees and the real estate agents
under this Act an@ﬁq_-m_lmﬁﬁfrqﬂtgﬁun&made thereunder.

23.So, in view of the pfﬁﬁ?ﬁjﬁns ofrthe.a@t” quoted above, the aurhority
has complete jurisdiction to decide the complaint regarding non-
compliance of é'l:i},igi?tiqns by the promoter leaving aside
compensation whi&;ﬁi‘s tp be c#ci’;led, b;,n;gtpef@id_judicating officer if
pursued by the cump!a,lnantsat a latersrﬁge

F. Findings on the relief sought by the complainants.

Relief sought by u'ijf~?n§yl§iﬁh§frhe*:;mmmﬁnants have sought
. F. - | 1
following relief: |

i, Direct the respondent to pay delay possession charges at the

prescribed rate of interest.

ii. Directthe respondent to provide all amenities, as assured in
the brochure and as promised at the time of booking of the

flat, as soon as possible, as elaborated in para-N.

iii. Direct the respondent to refund the money collected

towards the club membership charges to the complainants

yy
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iv.

vii.

viii.

ix.

Delay Possession Charge

with interest as the construction of the club is yet to be

started as mentioned in para-0.

Direct the respondent to ensure no further demand is raised
on the complainants till the time the entire interest cue to
the complainants has been adjusted against additional
demand, if any payable by the complainants to the
respondent.

Direct the respondent to refund the amount collected
towards the escalatiqﬂ x;gi‘es which is not payable as

elaborated in para- P ;31 iﬁﬁﬁ(

Direct the respﬁn&’entﬁo ﬂﬂke 'the opinion of HVAT Tax
experts and’ coh}tﬁuniga;ta to the ‘complainants along with
detailed Jl.ﬁtiﬁcanun thereof and direct order the
respnndeuit,’;. takE'tﬁé- opinion of GST experts about the
quantum &' théaGST payable in the given circumstances by
the cumplalﬂgnbs up to the dgemed date of offering the
possession of the-aparnnergts_

Direct thli qni 3 yd. the: amount collected
towards S arg gBB 50 /-when the FBA did
not carry any such cn‘ndmun

Direct the respondent to prepare a plan for the completion
of the club and demand money from the members in

instalments as per the plan.

Direct the respondent not to ask for any charges for the area
which is not a part of the FAR ie, the basement as

enumerated in para-AA.

&
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24.The complainants intend to continue with the project and are

seeking delay possession charges as provided under the proviso to
section 18(1) of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to
give possession of an apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to

withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the
i W

handing over of the possession, at such rate as may be
prescribed.” & R 37—.-'.3
25. Clause 5 of the floor buyer’s.agr me t-provides the time period of

handing over pussessi,aﬁ_.;hﬁjgﬁétéame;; :reprﬁ,duced below:

bject to Force Majeure, as defined in
d further s'u!;jg(t to the.Purchaser(s)
lied with.all its obligations under the
cond&fu@ of this Agreement and the
net being in default under any part of this

(i) “Clause/5.1
Clause
il
havin
=t
Furchdg'aif _
Agreenient including but not limited to ‘the timely
payment ofach and every instalment of the total sale
mnsidemﬁ}ﬂ-'p@udﬁu DC, Stamp-duty and other
charges an ) stibject. {I;ye: Purchaser(s) having
complied with all“formalities ¢r documentation as
prescribed by .the . He,r{{.‘pngirmjng_ Party, the
Seller/Conj ngrfg arty proposes.to hand over the
physical pa ession of the said unit to the Purchaser(s)
within a period-of 36 months from the date of
sanctianing of the building plan or execution of Floor
Buyers Agreement, whichever is later ("Commitment
Period"). The Purchaser(s) further agrees and
understands that the Seller/Confirming Party shall
additionally be entitled to a period of 180 days ("Grace
Period”) after the expiry of the said Commitment
Period to allow for filing and pursuing the Occupancy
Certificate etc. from DTCP under the Act in respect of
the entire colony...”
26. At the inception, it is relevant to comment on the pre-set possession

clause of the floor buyer’'s agreement wherein the possession has

been subjected to numerous terms and conditions and force majeure |
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circumstances. The drafting of this clause is not only vague but so

heavily loaded in favour of the promoters that even a single default
by the allottee in fulfilling obligations, formalities and
documentations etc. as prescribed by the promoter may make the
possession clause irrelevant for the purpose of allottees and the
commitment date for handing over possession loses its meaning. The
incorporation of such clause in the buyer's agreement by the
promoter is just to evade the liability towards timely delivery of

subject unit and to deprive the alletteq of his right accruing after

delay in possession. This is j 1st 0 ~,h:l;iment as to how the builder
i

has misused his demment pesltgn;ﬁl ' and-drafted such mischievous

clause in the agreement amd the“ailettea is/leftwith no option but to

sign on the dotted lmes e

27. Admissibility of gatc% peri_eel:é;The promoter has proposed to hand
over the possession of theunit within a period of 36 months from
the date of seru::tien+ of the building plan or execution of floor buyer's
agreement, whichever\fev' ,jel(éh»&he ﬂqt buyer's agreemert was
executed on 03.07.2012. So, ‘the.due date'is calculated from the date
of sanctioning of b&ilcﬂngﬂﬁlerﬁ e, 15, ﬂS.‘Qﬂlﬁ being later . Further,
it was provided in ‘the floor buyer’s egreement that promoter shall
be entitled to a grace periodof 180 days after the expiry of the said
committed period for making offer of possession of the said unit. In
other words, the respondents are claiming this grace period of 180
days for making offer of possession of the said unit. Therz is no
material evidence on record that the respondent-promoters had
completed the said project within this span of 36 months and had
started the process of issuing offer of possession after obtairing the

occupation certificate. As a matter of fact, the promoter has not
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obtained the occupation certificate and offered the possession

within the time limit prescribed by him in the floor buyer's
agreement. As per the settled law, one cannot be allowed to take
advantage of his own wrongs. Accordingly, this grace period of 180

days cannot be allowed to the promoter.

28. Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at
the prescribed rate of interest on the amount already paid by him.
However, proviso to section 13 pr;ﬁﬁ.deg that where an allottee does
not intend to withdraw from: tﬁ@,prajbct he shall be paid, by the
promoter, interest for evar}* munthnf delay, till the handing over of
possession, at such ;:‘q@ as‘ﬁnafibe‘hescﬂhed and it has been
prescribed under rulg?Lﬁ of the rules. ﬁule 15 has been reproduced

| - |

as under: e

Rule IS.vacrﬂmd rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsecﬂhrhf?j of section 19]
(1)  For the, purpq&bofmm te section 12; section
18; and stb-sections (4) Gnd (7) of section 19, the
“interest at the'rate. preseribed” shall be the State
Bank of India highest; marginal cost of lending
rate+2%.:
‘Provided that in case the State Bank of India
marginal cost ﬁ;{i ending rate (MCLR) is not in use,
it fshm'i ea \by-such’ bam;hmark lending
rates whf.i‘h the State Bank of India may fix from

time to time for lending to the general public.
29, The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate
of interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it

will ensure uniform practice in all the cases.

4~
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30. Consequently, as per website of the State Bank of India ie,

https://shi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e,, 03.05.2023 is 8.70%. Accordingly, the prescribed rate

of interest will be marginal cost of lending rate +2% i.e., 10.70%.

31. The definition of term ‘interest’ as defined under section 2(za) of the
Act provides that the rate of interest chargeable from the allottees
by the promoter, in case of default, shall be equal to the rate of
interest which the promoter shaﬁl‘! be liable to pay the allottees, in

case of default. The relevant section '_ rgpruduced below:

“(za) "interest’ meanﬂﬁa mgs of interest payable by
the promoter or the al.‘qm’lze, as the case may be.
Explanatio «—th rh.e_{pu pose of thisclause—

the rate ofinterestchargeable from the allottee by the
promoter, ﬂ{@ ulcwwdﬂ be eqmﬂ to the rate
ofin temst:whfch the promoter shall beliable to pay the
allottee, in case of default.

the mﬁeresq; payable by the promoter to the allottee
shall Se fr&m the date the rrumncer received the

amount mﬁ pn#‘t thereof till the date the amount or
part rh mzenest thereon is refunded, and the
mrerest I&h}' the ai‘far.':qa Lo .';he promoter shall
be from the g‘ﬂmﬁdﬁ (\J{r;s: inpayment to the

promoter till t téfr ispa d‘
32. Therefore, 1nteresgnl}rthgﬁgiel&y\ya}'mmts. from the complainants

shall be charged t-ati; the ‘prescribed rate ie, 10.70% by the
respondents fpramufbrs which is the same as is being granted to the

complainants in casé an‘elayed possession charges.
F.II: Other Reliefs:

33. Since, common issues with regard to super area, cost escalation, STP
charges, electrification charges, taxes viz GST &VAT, advance
maintenance charges, car parking charges, holding charges, club
membership charges, PLC, development location charges and utility

connection charges, EDC/IDC charges, firefighting/power backup
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charges were involved in all similar cases and others pending against

the respondents in this project as well as in other projects developed
by them, vide orders dated 06.07.2021 and 17.08.2021 a committee
headed by Sh. Manik Sonawane IAS (retired), Sh. Laxmi Kan: Saini
CA and Sh. R.K. Singh CTP (retired) was constituted and was asked
to submit its report on the above-mentioned issues. The
representatives of the allottees were also associated with the
committee and a report was submitted and the same along with
annexures was uploaded on the website of the authority. Both the
parties were directed to file n]:gﬁ:ﬁnns to that report if any. The
complainants and other alkotté%s}‘a‘iﬂ*h?ﬁt file any objections. Though

the respondent snugl}p'tg?e mﬁlpﬂth@themﬂns but, did not opt for
the same despite ﬂlﬁe&l}fen in ﬂais,regard \

Cost escalation

34, The complainants hayeqzleaded that the respondents also iriposed
escalation cost Rs. 8, 3‘45,«4,3‘&; The resporidents in this regarc took a
plea that cost escalationwas duly agreed by the complainants at the
time of booking and the same was incarpurated in the FBA. The
authority has gur&:-glrﬁuﬁhw &’puﬁ of ‘the committee and
observes that the costescalation s_hnuld;bg allowed up to the deemed
date of possession i.e, 36-months from the date of sanctioning of the
building plan or execution of the Floor Buyers Agreement,
whichever is later i.e.,, 15.05.2013, or up to the actual date of the offer
of possession i.e., 2016. As most of the complainants paid a major
part of the sale consideration and there was no default on the part of
the complainants in making payment to the promoter. The project
has been delayed by over 1 years for no fault on the part of the

complainants. It is, therefore, fair, and just that the cost escalation, o
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should be calculated only from the d date of sanctioning of the

building plan or execution of the floor buyer's agreement, whichever
is later i.e, 15.05.2013 up to the deemed date of delivery of
possession i.e, 15.05.2016, or up to the grace period i.e,15.11.2016.
No escalation in cost can be allowed after 15.05.2016 because no
justifiable reason has been cited or explanation offered by the
respondents for such inordinate delay in offering the possession to
the complainants. The authority concurs with the findings of the
committee and allows escalatmmeﬂét of Rs. 233.32/- per sq. feet is

o '-'._! H
; -rﬁgmanded by the developer.

.& :-I'{- ﬂ f
GST ,II i1 ..
# 'ﬂ::“t o
35. The allottees have ;;ﬁ;a;&;ﬂllgngq_ ﬁng:au@anw of the respondent

builder to raise demﬁnd by ‘way of’ gouds and services tex. It is
pleaded by the complainants that.while iﬁsumg;affer of possession,
the respondent h;ga da nianﬂ of ng 2,50,486/- under the
head GST which is il[‘gg}&ﬁ IS. ntiiaBle to rép*eat to be paid by him.

to be allowed instead of Rs. 3

36. Though the version of rfespnndent is otherwise, but this issue was
also referred to ther,c mp,ge and who after due deliberations and
hearing the affectéﬂ Mnitfgd ‘a report to the authority
wherein it was observed thal‘_in_ case of late delivery by the promoter,
only the difference between imst GST and pre-GST should be borne
by the promoter. The promoter is entitled to charge from the allottee
the applicable combined rate of VAT and service tax. The relevant
extract of the report representing the amount to be refunded is as

follows:

Park l Astire
Generation | Garden

Particulars | Spacio Amstoria | Other

Project
|

Terra

A~
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HVAT (after
31.03.2014)
(A)

4.51% 451%

4.51%

451%

451%

Service Tax
(B)

450% | 4.50%

4.50%

4.50%

4.50%

Pre-GST
Rate(C
=A+B)

9.01% 9.01%

9.01%

9.01%

L.01%

L_____ %
37.The authority has &

GST  Rate
(D)

12.00%

12.00%

12.00%

12.00%

Incremental
Rate E=(D-
C)

2.99%

Less: Ant-
Profiteering
benefit
passed  if
any till
March 2019
(F)

2.99%

2.99%

2.99%

0.00%

0.00%

Amount to
be refund
Only if
greater
than (E- F)
(G)

(E-F) (G)

2.99%

complaint no. 49,’30’1‘3,111419&335 Peﬂfﬂsﬁ Ehanéﬂrahl Vs. M /s Pivotal
Infrastructure Pvt. Ltd. passed by the Haryana Real Estate Ragulatory

Authority, Panchkula wherein it

posses
be del

operation thereafter

has been observed that the

sion of the flat in term of buyer's agreement was required to

ivere

d on 1.10.2013 and the incidence of GST came into
on 01.07.2017. So, the complainants cannot be

burdened to discharge a liability which had accrued solely due to

respondent's own fault in deli

The relevant portion of the judgement is reproduced below:

vering timely possession of the flat.

-
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“g, The complainant has then argued that the respondent’s
demand for GST/VAT charges is unjustified for two
reason: (i) the GST liability has accrued because of
respondent’s own failure to handover the possession on
time and (ii) the actual VAT rate is 1.05% instead of 4%
being claimed by the respondent. The authority on this
point will observe that the possession of the flat in term of
buyer's agreement was required to be delivered on
1.10.2013 and the incidence of GST came into operat.on
thereafter on 01.07.2017. So, the complainant cannot be
burdened to discharge a liability which had accrued solely
due to respondent's own foult in delivering timely
possession of the flat. Regarding VAT, the Authority would
advise that the respondent shall consult a service tax
expert and will convey to- the complainant the amount
which he is liableito pay.as perthe actual rate of VAT fixed
by the Government: for thé period extending upto the
deemed date of offer ef pessession i.e, 10.10.2013.

38. In appeal no. 21 of 20 19:tjjigd asM /s Pivotal Infrastructure Pvt. Ltd.
I-.‘ 'H__# ..--._..-4; a
Vs. Prakash Chand Arohi Haryana Real Estate Appellate Tribunal,
y - e ] .

e R

Chandigarh has upheld'the P’ark;a'sh'_'llgihancii-fﬁfnhi Vs. M/s Pivotal
(supra). flghe,‘rekvalit ‘para is reproduced

below: \™ \ i

Infrastructure Pvﬂi :

ol

“93, This fact Is no dl&mimd that the GST has become applic able
w.e.f. 01.07.20. f&a.@_&tﬁ&*ﬁrs{ Flat Buyer's Agreement aated
14.02.2011, the ﬁeéneﬂ-? 'date of possession comes L0
13.08.2014 and as per thesecond agreement dated 29.03.2013

the deeniéd date of possession comes to 28.09.2016. So, tuking
the dee ; 'u;ﬁgpy@e agreements, GST has
not become applicable by ate. No doubt, in Clauses 4.12

and 5.1.2 the respondent/allottée has agreed to pay a'l the
Government rates, tax.on land; municipal property taxes and
other taxes levied or leviable now or in future by Government,
municipal authority or any other government authority. But
this liability shall be confined only up to the deemed date of
possession. The delay in delivery of possession is the defa 1lt on
the part of the appellant/promater and the possession was
offered on 08.12.2017 by that time the GST had become
applicable. But it is settled principle of law that a person
cannot take the benefit of his own wrong/default. So, the

Jrom
mﬁmmwuﬁmﬂmmﬂmmﬂﬂm
MMMMWM
the agreements.” A—
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39, In the present complaint, the due date of possession was prior to the

date of coming into force of GST i.e. 01.07.2017. In view of the above,
the authority is of the view that the respondent/promoter is not
entitled to charge GST from the complainant/allottees as the liability
of GST had not become due up to the due date of possession as per
the flat buyer’s agreements. The authority concurs with the findings
of the committee on this issue and holds that the difference between
post GST and pre-GST shall be borne by the promoter. The prcmoter
is entitled to charge from the qﬂﬁ;t&as EhE applicable combined rate
of VAT and service tax as detaﬁ%ii‘a ﬁara 34 of this order.

e AL

VAT charges '

40. It is contended on behaifqﬂ:ainplginartﬁs that the respondent raised
an illegal and unj sﬁﬁéd dem;nﬁ- tta;w:v.rards VAT to the tune of Rs.
79,935/-. It is pleljp;l Q:hat the liability to pay VAT is on the builder
and not on the allutwe .But the version of respondent is otherwise
and took a plea that Wﬂ&houinng the u:jlt as well as entering into
flat buyer agreement, thq ailp’ﬁﬁ“ﬁgmw to pay any tax/ charges
including any fresh mcndent u"ftax'wen if apphcable retrospectively.

41. The committee took Li‘b ﬂ“ri's;.lﬁlre while preparin_g report and after
considering the submissions made on behalf of the allottees as well
as the promoter, nBEeﬁE’d that the developer is entitled to charge
VAT from the allottees for the period up to 31.03.2014 @ 1.05% (one
percent VAT + 5 percent surcharge on VAT). However, for the period
w.e.f. 01.04.2014 till 30.06.2017, the promoter shall charge any VAT
from the allottees/prospective buyers at the rate of 4.51% as the
promoter has not opted for composition scheme. The same is

concluded in the table given below: A
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Period Scheme Effective Whether 3
Rate of Tax | recoverable |
from
Customer
Up to | Haryana 1.05 % Yes
31.03.2014 Alternative Tax
Compliance
Scheme
From Mormal Scheme 4.51% Yes
01.04.2014 to
30.06.2017
1

42. The authority concurs with the quammendatmns of the committee

bw_iﬁl:: ge VAT from the allottee

for the period up to 31 Qﬂfﬂﬁ r; ;&Z (one percent VAT + 5

LV m i{:l_‘ 1&1- if&r_ the period w.ef

01.04.2014 till 30. .‘@}‘5 the'prﬁnﬁfyr shﬂ%ﬁarge any VAT from

: ?cdve buyers -at the rate. of 4.51% as the
promoter has not q;n‘ed fur.,campn;sltian scheme.

.

and holds that promoter is en@

percent surcharge

the allottees/pro

Club membership
\ ki“‘

43.1t was contended by theica{'inamantﬂ" that the respondent has
charged a sum of Rs. 2,00 000[ of club membership charge in its
letter for offer of pWsiﬁi&dW% %thaﬂhe construction of
the club has not been completed till date..Further, in plethora of
judgements of various RERA A-uthﬂri’ties: it has'been held that the
club membership charges cannot be imposed on the allottees till the
time the club is not completed and becomes functional. On the other
hand, respondent denied that the construction of club has not

finished. The respondent has been raising demands as per its whims

A~

and fancies.
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44. The said issue was also referred to the committee and who aftar due

deliberations and hearing the affected parties, submitted a report to

the authority wherein it was observed as under:

“.After deliberation, it was agreed upon that club membership
will be optional.

Provided if an allottee opts out to avail this facility and later
approaches the respondent for membership of the club, then he
shall pay the club membership charges as may be decided by the
respondent and shall not invoke the terms of FBAs that limits
CMC to INR 1,00,000.00.

In view of the consensus arrived, the club membership may be
made optional. The respondent may be directed to refund the
CMC if any request is réceived from the allottee in this regard
with condition that he ﬁl{ﬁﬁ?ﬂéﬁy the above proviso.”

45. The authority concurs wmhiﬁé ecornmendation made by the
committee and holds tha,t-the %@ﬁersﬁp charges (CMC) shall
be optional. The regﬁgﬁ@éht shall refund the CMC if any request is
received from thegéﬂﬁﬁee. Provided ._);hat if an-allottee opts out to
avail this facilitj ‘mid .Ia-'i:eﬂ:i a_;?prﬁaches_ the respondent for
membership of the club, then he shall pay the club membership
charges as may be &&ﬁieg*hy iheq;eﬁ)_pﬁﬂgﬂ;and shall nct invoke
the terms of flat buyer’sha‘gf%héﬁi;;fﬂﬁﬁﬂnﬁ's CMC to Rs.1,00,000/.

STP Charges

-4 /% B B

46.1t was cnntendeé: : ﬁy ; tlig: Edﬁpﬂ@i@gﬁti on 25.09.2017, the
respondents issued an‘offer of possession letter to the complainants
along with various unjust and unreasonable demands electrification
and STP charges of Rs.1,60,582/-.On the other hand, the respondent
submitted that such charges have been demanded by the allottees in

terms of the flat buyer’s agreement.

47.The authority concurs with the recommendation macde by the
committee and holds that the existing population of the colony is

around 1500 persons, which is about 10% of the total population of A~
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the colony. The present discharge is around 170 KLD and the

respondent company has set up two STPs, each 100 KLD capacity to
treat the present sewage load. It has been taking NOC from HSPCB
regularly. Hence, the technical reason given by the respondent
company to install a single STP of 1330 KLD once the 30% of the total
load is achieved for establishing a full capacity STP (1330 KLD)
appears genuine. However, the respondent may be directed to keep
upgrading the existing STPs in commensurate with the increasing

sewage load till the desired level of sewage load is achieved for

"
o

establishing the main STP for %@éﬁ re

- i ﬁt—i
G. Directions of the agthprit]r\ {44

s colony.

|

48.Hence, the authnnﬁ henebir pass&s‘iﬂthts order and issues the
following directions: under section 37 of the Act to ensure
compliance of nbhgqgu;_ns cast u:pun the promater as per the function

entrusted to the authtartty under section 34(f):

I. (a) Delay Pussesslun Gh@rge The respondents are dirzcted to
pay interest at the préscﬁﬁed rate©f10.70% p.a. for every month
of delay from th\e due date prusse.ssmn i.e.,15.05.2016 till offer
of possession i.&, 25.09: ﬁpﬁ'ﬁll plus two months i.e, 25.11.2017
to the cumplamﬁnt{g) as per section 19(10) of the Act.

(b)The arrears of such interest accrued from due date of
possession till its admissibility as per direction (i) above shall be
paid by the promoter to the allottees respectively within a period

of 90 days from date of this order as per rule 16(2) of the rules.

(c)The complainants are directed to pay outstanding dues, if any,
after adjustment of interest for the delayed period against their

unit to be paid by the respondents A
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(d)The rate of interest chargeable from the allottees by the
promoters, in case of default shall be charged at the prescribed
rate i.e., 10.70% by the respondent/promoters which is the same
rate of interest which the promoters would be liable to pay the
allottee, in case of default i.e, the delayed possession charges as
per section 2(za) of the Act.

(e)The respondents are also directed not to charge anything

which is not part of buyer’s agreement.

Club membership charge;.g'p.hg a.,uthunty in concurrence with

the recommendations ufﬁ-' ftee decides that the club
membership f:h.'alrgt:.ﬁ‘(ﬁz;lhﬂ(1:‘,,r s:h‘.zﬂl ber optional. The respondent
shall refund the GMC‘if any request {{s' received from the allottee.
Provided that 15‘1112 a]lnttees opt out to avail this facility and later
approaches the mspundeﬂtiformernberslrﬁg of the club, then he
shall pay the clﬁ&m’emhershlpr,charges as may be decided by the
respondent and" shall not invoke the terms of flat buyer's

agreement that llmlmCMﬁ-m Rs.1,00,000 /-

GST charges: The due date Q,f passessmn of the subject unit is
prior to the dat& uﬁgcumtgge’intg fﬁll‘CEaﬂf“GST i.e.01.07.2017. The
authority is of the view that the respundentfprumoter was not
entitled to charge GST frum the camplamant{allnttew as the
liability of GST had not become due up to the due date of
possession as per the flat buyer’s agreements as has been held by
Haryana Real Estate Appellate Tribunal, Chandigarh in appeal
bearing no. 21 of 2019 titled as M/s Pivotal Infrastructure Pvt.
Ltd. Vs. Prakash Chand Arohi. Also, the authority concurs with

the findings of the committee on this issue and holds that the

difference between post GST and pre-GST shall be borne by the | —

Pape 28 of 29



HARERA
- GURUGRAM Complaint No. 2969 of 020

promoter. The promoters are entitled to charge from the allottee

the applicable combined rate of VAT and service tax as detailed

mention in the committee report.

V. The respondents shall not charge anything from the
complainants which is not the part of the agreement. However,
holding charges shall also not be charged by the promoter at any
point of time even after being part of agreement as per law
settled by the Hon'ble Supreme Court in civil appeal no. 3864-
3889/2020 dated 14.12. zp-zr" A

49. Complaint stands disposed 0 J_“is -h?iﬂ‘ 7?

s | \ Y.
50. File be consigned to regl@gy 2
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