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SUR PRDER ~

1. The present comp]émt} dated‘ 04j 08. 2022 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 1 1(4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions as provided under the
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provision of the Act or the Rules and regulations made there under or
to the allottee as per the agreement for sale executed inter se.

A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sr. Particulars ‘ Details

No. . ,-'\}gE 4 ¥

1. Name of the project

Wl
i

2. | Total area of the project’ X
3. Nature of the pr&o‘jegf:"ﬁj. ;

v a ' _.05 \&&-- il & ? 3
'%k F Bﬁ ]

- .‘E‘res;\‘“

Ll i

4. DTCP licensen = 103,
[5) 30002016 - |

[ i=mli g ' 1 5o
5. Name of licensee = | | Jagrati geglt%fsiPért. Ltd.
6. Registered/nogfgé@sée;fﬁed | ' ;
. Y OR W
7. Unit no. N, =
W ¥
. k,. F :;\

8. Area of the unit

P,

\
\ /1
plaint]

9. Date of execution of buyer’s ,-1-1\2_042?201,}
agreement \ 7 I\ s 1 ¢ J—\

“[pg, 24'0f co

10. | Possession clause Clause 30.

30. The developer shall offer possession of
the unit any time, within a period of 42
months from the date of execution of the
agreement or within 42 mon ths from the
date of obtaining all the required
sanctions and approval necessary for
commencement of construction,
whichever is later subject to timel
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payment of all dues by buyer and subject to
force majeure circumstances as described
in clause 31. Further, there shall be a grace
period of 6 months allowed to the
developer over and above the period of
42 months as above in offering the
possession of the unit.
(Emphasis supplied)
[pg. 32 of complaint]
11. | Due date of possession 11 02.2018
.{}" qje, 42 months from date of agreement
7#171.02.2014 as date of start of
struction is not known + 6 months
12. | Delay in han
possession till#
filling of this'e
04.08.2022 /',
13. | Basic sale ic<1~11'51 ratio“ﬁ'.ﬁaé -.
per BBA '
complaint.
14. |Total amount ' id. b
complainant as %595%
receipts N
15. | Offer of posséssio
16. | Occupation

B. Facts of the complamtJ Pl |

3.

n./'

The complainant has pleaded the complamt on the following facts:

a.

That the respondent company is a builder/developer of real estate

projects. That the respondent under the guise of being a reputed

builder and developer has perfected a system through organized

tools and techniques to cheat and defraud the unsuspecting,

innocent, and gullible public at large. It seems none of their projects
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initiated in last decade or so have been completed till date.
Meanwhile, the respondent advertises its projects extensively
through advertisements, channel partners, agents, etc. and collect
large sums in hundreds of crores from the public/customers on
pretext of developing and delivering quality real estate projects.

That believing the promises and advertisements of the respondent

the complainant also fell prey to their trap and became a victim

among thousands of otH““- S*LT ha

g

;the complainant had booked a
EN >

shop/unit by filing an ‘a] p on form in the project named

S
“Ansals Townwalk SItuatt;d%a'f“S ctor-104, Gurugram being
developed by the% }Sp ﬁ%ﬁjt.ﬁ hjg 1al booking amount of
350,000/~ was pald throd‘ﬁh __:hé‘ﬁues Ho. % 006 dated 16.08.2013

drawn at Kotak Bank Mahav1r Enclave, Pa, New Delhi branch.

That the present om pla nt 1s bgm ﬁl

Q:%fore Hon'ble Haryana
Real Estate Regﬁla"’cory Aﬁthorltg %éméram by the complainant,

being aggrieved by the deﬁﬁment*servic&gs and unprofessional acts

of the respondent mlsrepr ;amon about completion of project

/90% amount from the

i

5
complamant nd" furtli" L

orciﬁg te c*oglp%amant to execute one
sided allotment agreementn 21X e\ ? Vi

That shop/office buyer’s awgreement | was executed by the
respondent in favour of the complainants thereby allotting a
unit/shop no. 120, first floor, having sale area admeasuring 49.24
sq. mtr. or 530.02 Sq. ft. That as per the allotment agreement total
value of said unit/shop was X 48,84,665/-.
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That the complainant has paid a total sum of ¥ 43,55,658 /- till date
to the respondents in terms of the said application for booking
dated 22.08.2013 and allotment agreement dated 11.02.2014. That
the respondent has issued acknowledgment receipt against these
payments.

That as per clause 30 of the allotment agreement the possession of
the said unit/shop was to be handed over to the complainant

within 42 months frgr’_xi‘ l;hg}g!ate of execution of allotment

However, as on date. - an 8'years (99 months to be precise)

have passed b, ut- 1 gfv‘ev 3{;:3 ghz %2559531011 there seems no
possibility of omple_tlon:ﬁfthe str%cture of the said project.
Moreover, tlgegésZ:ndent hasn e}yen gegls‘tered the project with
HRERA till datei% \ A °? HaIN

That one- mde”d“*development agreement has been one of the core
concerns of ho%%ers.@ieétgé » ff;he agreement are non-

negotiable and the buiye _______f_il e'does not agree to a term, there

is no option o

This aspect -
whereby thefgu)deé gnQEji ffm‘ ?nd %mqummatory terms and
conditions.

That even after having received about 90% of the basic sale price
the respondent has failed to even complete the structure of the
project. Taking view of the immense delay in completion and
handing over of the project, the complainant on many occasions

requested to the respondent to refund the total amount paid along
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with interest as applicable in terms of RERA but all such request
have fallen on deaf ears. That the complainant has learned that the
respondent never replies to any emails and telephonic requests of
its customers, nor do they give proper response to legal notices.
Hence, the complainant has approached this Hon’ble Authority for
justice.

i, Thatthe complainantis aggrleved by the inaction and deficiency in

service on part of the gswent. The respondent has time and

% complainant while seeking to
‘a

red into: b%tween the complainant and

again sought payments ror

enforce the agreement ent
the respondents, howe\fef’{ th‘e i‘espogndents have failed to fulfil its
obligations undetg the %’ame“ ’ﬁgree“rqenﬁ% thereby, leading to
deficiency in sé?véce on pgrt ofthe respzalf}:ae%t
Relief sought by the complainants‘ | ™ | > §
The complainants ha\gg sough% followlnng ﬁvt;vellefsi.

i
a. Direct the resﬁohdegl% - %t{é amount paid by the

complainants along with,th

Any On the date of; hearlng, @ﬂ?e i atitherlty explained to the

respondents/promoters about the c’ontraveht%n as alleged to have

been committed i m relatler; t%gecuon j11{‘(4) {g) of the Act to plead guilty

or not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following grounds:
a. The answering respondent is a developer and has built multiple

residential and commercial buildings within Delhi/NCR with a

well-established reputation earned over years of consistent

Page 6 of 19



i

<2 GURUGRAM Complaint No. 5390 of 2022

. That the current dlsppligf‘-

customer satisfaction.

- That the complainants had approached the answering respondent

for booking a shop no. 120, first floor in an upcoming project
Ansals Townwalk, Sector 104, Gurugram. Upon the satisfaction of
the complainant regarding inspection of the site, title, location
plans, etc. an agreement to sell dated 11.02.2014 was signed
between the parties.

be governed by the RERA Act,
2016 because of the facg %}g’t thg bu1lder buyer agreement signed

'f»

between the com@alﬁantg%q

?ﬁfie answermg respondent was in

thetegulations at the concerned
' O\

JWe t ”e proge’&t and not a subsequent
leglslatlon ge& RERA Act 20&6 It lS ﬁfrther submitted that

0%% If‘ak% W -‘ g?oegatlon of a statute

gin’ O gﬂ

retrospectwg ‘ é@

. That the comp amt pet:lﬁcally admlts to not paying necessary

= AN ),
reed 1 upon under the builder buyer

,{r "‘f‘,_ i i i‘“ \ ] F o ‘i*;o § . ;‘ 1 ’ \ 1
. That even if fo‘rixtglje s’ak& of-argument, the averments and the
M X I N\ Naws?® b

pleadings in the complaint are taken to be true, the said complaint
has been preferred by the complainant belatedly. The complainant
has admittedly filed the complaint in the year 2022 and the cause
of action accrue on 11.08.2018 as per the complaint itself,
Therefore, it is submitted that the complaint cannot be filed before

the HRERA Gurugram as the same is barred by limitation.
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£ That even if the complaint is admitted being true and correct, the
agreement which was signed in the year 2014 without coercion or
any duress cannot be called in question today. It is submitted that
the builder buyer agreement provides for a penalty in the event of
a delay in giving possession. It is submitted that clause 35 of the
said agreement provides for ¥ 5/ sq. ft. per month on super area
for any delay in offering possession of the unit as mentioned in

clause 30 of the agre%l’i‘%gefore, the complainant will be

tf§§ and is barred from approachmg

of this com 1a1nt~rfi§b r it was agreed upon b
p RS {1' x g p y

both parties./ y *E*f ,_;fa_;_ “% w.%

: |

g. That the complalnt 1tself§ ghsclosés that th ' said project does not
have a RERA approvail ar d 15 not regis d;e It is submitted that if
the said averrgent in theicompl mms%g lérg to be true, the Hon'ble
Authority does@?‘not haﬁm&hg ]uiil‘S 1<ft‘l§n to decide the complaint.

That the respondentwhad in due course of time obtained all

Uy L

fhed authorities. It is

i aﬁ]ﬁ%v gs -
submitted that the ffje?‘rn?t ot ‘e

| % g\

onmental clearances for
proposed group housmgj proyect far! %Séctor 103, Gurugram,
Haryana on 20.02.2015. Similarly, the approval for digging
foundation and basement was obtained and sanctions from the
department of mines and geology were obtained in 2012. Thus, the
respondents haveina timely and prompt manner ensured that the
requisite compliances be obtained and cannot be faulted on giving

delayed possession to the complainant.
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h. That the answering respondent has adequately explained the

delay. It is submitted that the delay has been occasioned on
account of things beyond the control of the answering respondent.
It is further submitted that the builder buyer agreement provides
for such eventualities and the cause for delay is completely
covered in the said clause. The respondent ought to have complied
with the orders of the Hon'ble High Court of Punjab and Haryana

at Chandigarh in CV\gPian{\ 0032 of 2008, dated 16.07.2012,
e iilorders banned the extraction of

31.07.2012, 21.08.2012.

water which is the backbone of the'eonstruction process. Similarly,

the complaint lgeﬁ%mvégﬂs“{hat@ecorrespondence from the
answering r fbng’ent“gﬁ&ﬁ/ﬁ% fo;g'?g;‘é_jeure, demonetization
and the ordéilg of the Ijapbe?-NIELFxgroli;;ilﬁi%lg construction in and
around Delhi'and the COVID- 9p

i, 8 o | ;
pandemic among others as the
- A% M N B W 0 VA S
causes whlcﬁﬁéﬂﬁgs&lb:htefd tg the stalling
1\ i ] i

talling of the project at crucial

junctures for co

L9V

' /
. That the answering" esgbg%gg%aﬂﬁy he complainant admittedly

eh buyer agreement which provides for

: on. I%‘i that clause 31 of
N ~

the builder bi)“fgr%eig'qeg : e%fgl?%;@a&hﬁre is no compensation

to be sought by the complainant/prospective owner in the event

of delay in possession.

. That the answering respondent has clearly provided in clause 35

the consequences that follow from delayed possession. It is
submitted that the complainant cannot alter the terms of the

contract by preferring a complaint before the Hon'ble HRERA
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Gurugram.
k. That the answering respondent has not appreciated the fact that
the downward spiral in property prices has propelled him to file a
complaint before the HRERA, Gurugram. It is submitted that a
downward spiral cannot be a reason to approach the HRERA and

seek a refund at 24% interest.
7. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is n@t m dispute Hence, the complaint can be
decided on the basis of thes‘ﬁ% f

E. Jurisdiction of the authorl

3" ted documents and submission

made by the partles

8. The authority obser‘yeg that n}has 'termtot?igka well as subject matter

jurisdiction to ad%udleate the%?reseﬁi cémpfmr;for the reasons given
& 5 H £

below. i EERN Y/ N |

TAE g: BB YL i/

E.L Territorial ]lll‘lSdlCth '
W %’“‘& \,

9. As per notification nt 1/
Regulatory Authorlty‘ Guﬁf%uger sﬁall _Gurugram District for
all purpose with ofﬁces 51tuated 111 Gurgram I% the present case, the
project in question_is xsul.uat Lthm 1 &1 iﬁﬂng area of Gurugram
District, therefore this authority has complete territorial jurisdiction to
deal with the present complaint.

E.IL. Subject matter jurisdiction

10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

&
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Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and

functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the case
may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common
areas to the association of allottees or the competent authority,
as the case may be;
Section 34-Functions of the-Authority:
34(f) of the Act provides o’ h;éug'(gomphan ce of the obligations
cast upon the promoters; zh.e;a ottees and the real estate agents
under this Act and the ru!&,{nnd,,r‘,gg_}ﬂanons made thereunder

11. So, in view of the prov1510ns~0f e Act-quoted above, the authority has

" Jl'j%& ..;.: ‘“\@
e?d omplalnt regarding non-

compliance of obli g:hgps by

complete ]urlsdlctlgrf';‘éf‘ _
‘the prom‘f’ tgf leavmg aside compensation

which is to be de c.’i'd%?H by the ad]u lcatmi Sfflﬁcer if pursued by the

complainants at l@l;ei' st e. g

o
S

s

P

Wt matter in view of the judgement
A - m‘ Newtech Promoters and

.imited

12. Further, the autho:iths no hltch‘m !:!vroce;d,;ngmth the complaint and

to grant a relief of refur

passed by the Hon’ bl

Developers Private P@and Ors. (Supra) and
2

reiterated in case of M/s Sana RealtorS‘-Pri’i‘mte Limited & other Vs
Union of India & othgr.s'éSLP (Cwil) No. 13005 of 2020 decided on

Wl N M/ta gi"vl

\ .-
12.05.2022 wherein it has been laid down as under:

“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated
with the regulatory authority and adjudicating officer, what
finally culls out is that although the Act indicates the distinct
expressions like ‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a
conjoint reading of Sections 18 and 19 clearly manifests that
when it comes to refund of the amount, and interest on the refund
amount, or directing payment of interest for delayed delivery of
possession, or penalty and interest thereon, it is the regulatory

k\. Page 11 of 19
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authority which has the power to examine and determine the
outcome of a complaint. At the same time, when it comes to a
question of seeking the relief of adjudging compensation and
interest thereon under Sections 12, 14, 18 and 15, the adjudicating
officer exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Act. if
the adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended to the adjudicating officer
as prayed that, in our view, may intend to expand the ambit and
scope of the powers and functions of the adjudicating officer
under Section 71 and that would be against the mandate of the
Act 2016.”

Hence, in view of the authoni’tgﬁfte' ronouncement of the Hon'ble
%ed above, the authority has the

%espondent regarding

fc‘,&.:$,"°{‘:
|a&\&-

complaint being barred b limitation,

b gharfedbyeipaps o)

The respondent in its reply has raised the c?ﬁtg%ﬁon that the complaint
Ll b et 0 U O OH O |

accrued in 2018 and the

%-g‘f‘%;“\._. o || T £
compliant was filed &2 2.8, after’ sg@’%& most 4 years.

is barred by limitag‘fhn‘--s

e LY
The authority upon coB‘Sidgg%tiéh;ggthe documents placed on record

observes that the buyer’s agre it was executed inter-se

parties on 11.02.214,

_

. o Lo RENT L IO AN A
The possession of the ;'suf’oth%; unit is én-ll&o@beén handed over to the

-y %

s8N Ll

complainant till date. Also, the OC has not been received with respect to
the said project. Though respondent advanced submissions with regard
to the maintainability of the compliant on the ground of the limitation
but in view of settled proposition of law, the case of complainant cannot
be thrown away being barred by limitation. As discussed earlier, the

buyer’s agreement in this regard was executed on 11.02.2014. As per
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17.

18.

8 HARERA

clause 30 of the buyer’s agreement, the possession of the subject unit
was to be offered till 11.02.2018. So, limitation if any, for a cause of
action would accrue to the complainant w.e.f. 11.02.2018. The present
complaint seeking refund was filed on 04.08.2022 i.e., beyond three
years w.e.f. 11.02.2018. But in view of authoritative pronouncement of
the Hon’ble Apex Court in Suo Moto Writ Petition (C) No. 3 of 2020 vide
order dated 10.01.2022, the period in between 15.03.2020 till
28022022 would stand excliide

ﬁlé&a’jyhile calculating the period of
limitation and all persons sha :

Jimitation period of 90 days from

01.03.2022. The relevant par; ze?s%é&igi¢qrder is reproduced as under:

" 5 b II'. ': f‘, a W
“I. The order dated gg‘%%‘é fé’brs%@f;}.‘q;d ,g%d:{ in continuation of the
subsequent ordersydated 0@2@#70@2@;’1&% and 23.09.2021, it is
directed that thesperiod from.15.03.2020 till128,02.2022 shall stand
excluded for thelpurpose of limitation-as may, bé prescribed under any
general or spegj_g!. laws if:;fresgecé of all judicial or quasi-judicial
proceedings. | ¥, HEEEL o

tA0N i Ya/

II1. In the cases agh':re%thg imitation w?uld?;p’@“ﬁpired during the period
between 15.03.20; '@UY&OZ;ZO?@ Wt@d?dmg the actual balance
: e oo . B NSh Vel M .
period of limitation %m“’ all-pers n;gshfal have a limitation period
of 90 days from 01.03:202: In'the ‘ev nt+the actual balance period of
limitation remaining, with effect from'01.03.2022 is greater than 90 days,

that longer perigd Shall g ‘p{%l " TTETR A

ﬁséﬁ%d within the limitation.

In view of the above, the'pre sentcomplai
Findings on the relief souight by the'¢c lainant.
&s on the fello{ spIgHE Y ey naplning

G.I. Direct the respondent to i’-éﬁl’nd ilftgire amount paid by the
complainants along with the interest.

In the present complaint, the complainant intends to withdraw from the

project and are seeking return of the amount paid by them in respect of

subject unit along with interest at the prescribed rate as provided under

section 18(1) of the Act. Sec. 18(1) of the Act is reproduced below for

ready reference: -
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“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give

possession of an apartment, plot, or building.-

(a) inaccordance with the terms of the agreement for sale or, as
the case may be, duly completed by the date specified
therein; or

(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration
under this Act or for any other reason,

he shall be liable on demand to the allottees, in case the

allottee wishes to withdraw from the project, without prejudice to

any other remedy available, to return the amount received by

him in respect of that qgartrpépt, \plot, building, as the case

may be, with interest atsu% té asmay be prescribed in this

behalf including compens&ff ;1- mn t e manner as provided under
"}

this Act: Mﬂ, 4
Provided that whereaﬁﬁg 4

-':“ g‘?t&mtend to withdraw from
the project, he s % id;. 'byt e rqgn%ter, interest for every
month of delay/till’ ﬁhehanduﬁ over_ fth{ po;?ess:on, atsuch rate

as may be prescribed.” "*&tga‘:—'f‘ \ % \
(Emphasis supp?:ed) qHa W ) E’" g%
19. Clause 30 of the BBA dated 11, 02. 20L4 prowdeg fnr the handing over of

possession and 1S%reproducedgbelow ifor the g'egergence

“30. The devejo?eﬁshaﬂ offer possessmn 0J cﬁge gmt any time, within
a period of 42 months from the ate of execution of the
agreement or thhm 42 manths‘from%the /date of obtaining all
the required sanctions @gg_ pproval necessary for
commencement of coristru cuon“Whlchever is later subject to
timely paymentiof aﬂg duw by buyer and, subj ct to force majeure
circumstanc 11% cribed-in C?ﬁ tise 31, er, there shall be a
grace peno of 6 months ‘allowéd to *th deve.'oper over and
above the penad of 42 months as above, m oﬂermg the possession
of the unit.” — 71 1|\ I\~ ;ﬂ%f ._g \/ |
20. Atthe outset, itis relevant to comment on the pre-set possession clause

of the agreement wherein the possession has been subjected to all kinds
of terms and conditions of this agreement and application, and the
complainants not being in default under any provisions of this
agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoters. The drafting of this

clause and incorporation of such conditions are not only vague and
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uncertain but so heavily loaded in favour of the promoters and against
the allottee that even a single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the promoters
may make the possession clause irrelevant for the purpose of allottee
and the commitment date for handing over possession loses its
meaning. The incorporation of such clause in the flat buyer agreement
by the promoters are just to evade the liability towards timely delivery
of subject unit and to depnvefhéaﬂottee of his right accruing after delay
in possession. This is just to con | me ’f’ s to how the builder has misused
his dominant position and%' ' ' ch mlschlevous clause in the

W i )
s’ lef '-)ﬂ\:hxno optlon but to sign on the

agreement and the

dotted lines. g

Admissibility o@‘ ce penod Thé pnomoter Eaas proposed to hand
E‘ip}a pepod of 42 months plus

over the possessﬁgn b% the, pgrtr@én?
4 e dgggte of commencement of

6 months from d‘éf' 0 Q&agregmént

z’

or
construction Wthh whlchevems latef The &ue date of possession is
calculated from the da?&oﬁexggﬁﬁ of”i agreement i.e, 11.02.2014 as
the date of commeénce

is not known. The period of

8. 20 " 7 Smc in thipresent matter the BBA
7 . A Y | f “ Y
incorporates unqﬁaly" ed reason for grace period/extended period of 6

42 months expired

months in the possession clause accordingly, the grace period of 6
months is allowed to the promoter being unqualified. Therefore, the
due date of possession comes out to be 11.02.2018.

. Admissibility of refund along with prescribed rate of interest: The
complainants is seeking refund the amount paid along with interest at

the prescribed rate. However, the allottee intend to withdraw from the
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project and are seeking refund of the amount paid by them in respect of
the subject unit with interest at prescribed rate as provided under rule

15 of the rules. Rule 15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of prawso to section 12; section 18; and sub-sections

(4) and (7) of section 19, the “interest at the rate prescribed” shall be the

State Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of lending rate

(MCLR) is not in use, it shall ber }eglaced by such benchmark lending rates

which the State Bank of Ind:a“jh' ) fixfr £1 time to time for lending to the

general public.” uﬁ;
22. The leglslature in its w1sdo 1

'-Q%j?ubordmate leglslatlon under the

interest. The rate 315 %’n r‘%st 50 ¢

_.:*e fﬁm%%by the legislature, is
reasonable and if f& jéld ruleis fol

sward the interest, it will

ensure uniform pré%lce in alléthve Cas;%“ b g
i d ‘5’5 |
23. Consequently, as ger wiebmte of the State: Bank of India i.e,

1&1 Srate (in short, MCLR) as

nc t g

https: ZZ shi.co.in, the

withdraw from fhe .prolr:_ t g T¢
received by the promogterﬁ;) éesﬁgpt of‘thé uglt;%;}ith interest on failure
of the promoter to complete or inability to give possession of the unitin
accordance with the terms of agreement for sale or duly completed by
the date specified therein. The matter is covered under section 18(1) of
the Act of 2016. The due date of possession as per agreement for sale as
mentioned in the table above is 11.02.2018 and there is delay of 4 year
5 months 24 days on the date of filing of the complaint.

X\
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26.

Complaint No. 5390 of 2022

The occupation certificate/completion certificate of the project where
the unit is situated has stil] not been obtained by the respondent-
promoter. The authority is of the view that the allottee cannot be
expected to wait endlessly for taking possession of the allotted unit and
for which he has paid a considerable amount towards the sale
consideration and as observed by Hon'ble Supreme Court of India in
Ireo Grace Realtech Pvt, Ltd. Vs. Abhishek Khanna & Ors., civil appeal

no. 5785 of 2019, decided on 11.01,2021:
T o %j{‘;‘ 3]

“..... The occupation certifé 1ot available even as on date,
which clearly amounts_to¥deficiency of service. The allottees
cannot be made to*Wait indefinite Iywfor possession of the

apartments allotted:to' them, nor:c ar they'be bound to take the

4 :

apartments in Phdse 1 Oj‘fﬁﬁg.@rojéﬁﬁz.:“{ NCA
Further in the judg"e&:lﬁ gjﬁ of the Hon’ble Supreme Court of India in the
__ e A A

cases of Newtechﬁé#‘blﬁoteri ind .Déi!‘rel?peri.‘;‘-’l?ﬁvate Limited Vs State
of U.P. and Ors.% E\u&m}, f‘re;i'ter-'fét rfi‘ "-c;fsé‘}oﬁf M/s Sana Realtors

Private Limited & %‘tﬁgr Vs Union of India'& others SLp (Civil) No.
4 an : _% V.07

13005 of 2020 dec}dgg’%}h?i 02 -t-»?yobserved:

e

“25. The unqualifi ﬁ?ﬁmf thedllo é’f; seek refund referred

Under Section 18(1)(a) and"Section 19(4) of the Act is not
dependent on an coggngegcgs ‘stipulations thereof, It appears
that the Ieg;gﬁé—gé’ a%}cqgs‘g) ‘y;frgvfggd. this right of refund
on demand as an unconditional absolute right to the allottee, if
the promotff_fgilf to ég:;yq pi f53?§Qﬁ_jpj}’t’{:eggpgai}-tment, plot or
building within’ the ;fmdnﬂﬁ?edwhdgrj the terms of the
agreement regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed
by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does
not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the
rate prescribed”
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27,

28.

29.

30.

@ HARERA .
KOR GURUGRAM Complaint No. 5390 of 202&

The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable
to give possession of the unit in accordance with the terms of agreement
for sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottee, as the allottee wishes to withdraw
from the prolect without pre;tidxce to,any other remedy available, to

e
r $ &Y
,w- .

Y ik
return the amount received mein respect of the unit with interest

at such rate as may be pg
' 4

This is without pre]uéice to%n)g th'élgg:rem\gdy available to the allottee
25 Wy W
including compensation for Which allottee may, file an application for

adjudging compensatlon w1th the admdlcats gmf%cer under sections 71
- ~ et
& 72 read with se‘ctlon 31(1] df the Act of 3’16 j

The authority hereby dlrects the promoter %0 return the amount

received by him 1.e.,“{ é3ﬁ5658/wmth\?nterest at the rate of 10.70%

(the State Bank of India'T'ﬂ.

tM mﬁ‘gma cost of lending rate (MCLR)

applicable as on date +2°/5') a$ pr SCri

Real Estate (Regulatlon and Develdpn‘ient) §Rules, 2017 from the date of
each payment till the ac}uai gate og %'egund ?‘f t‘gle amount within the
timelines provided in rule 16 of the Haryana Rules 2017 ibid.
Directions of the authority

Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of

obligations casted upon the promoters as per the functions entrusted to

the authority under section 34(f):
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4

GURUGRAM Complaint No. 5390 of 2022

i. The respondent/promoter is directed to refund the entire amount
of T 43,55,658/- paid by the complainants along with prescribed
rate of interest @ 10.70% p.a. as prescribed under rule 15 of the
Haryana Real Estate (Regulation & Development) Rules, 2017 from
the date of each payment till the date of refund of the deposited
amount.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this % ler: ,ii;_ géglhng which legal consequences
would follow. € '

iii. The respondent bu fgdg'l% directe “Qf to create third party right
against the uniyb ‘;" ; alize oﬁ ot} the amount paid by the

complamants@“n tran§f "’i“_ sr%lated%nth respect to the subject

unit, the recﬁragle from that | rﬁperty shall be first utilized for
clearing dues éfét%e complax%gan ts-allottee
31. Complaint stands&ﬁgpo

32. File be consigned to%eg?’sth_.«

: V: ],ﬁ z
(Sanieev Ku-ﬂé Arora] n (Vijay Kumar Goyal)
,/ Member N~ \ Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 28.03.2023
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