; HARERA Complaint No. 220 of 2022 & 2 other

é GURUGRAM Complaints
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of Decision 21.04.2023

NAME OF THE VATIKA LIMITED
BUILDER
PROJECT NAME TURNING POINT
SR. | COMPLAINT Complainant Respondent
NO NO.

: CR/220/2022 Rahul Chhagani & V/s |R:1  Vatika limited
Deepti Bassi, .., R:2  Piramal Capital &
Housing Finance Ltd.

2 CR/222/2022 Vatika limited
Piramal Capital &
Housing Finance Ltd.
Vatika limited

ICICI Bank Ltd.

x CR/239/2022

CORAM: =

Shri Vijay Kumar Goyal*" Member
Shri Sanjeev Kumar Aip Member
APPEARANCE:

Mr. Abhijeet Gupta Complainant(s)
Shri. Venket Rao, Pan@l_" a Respondent

atlin 53953 ;_? A

“"'i € M~ 1V\/ !

This order shall dlspose of all the 3 complamts titled as above filed before

A

the authority under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred as “the Act”) read with rule 28
of the Haryana Real Estate (R~gulation and Development) Rules, 2017
(hereinafter referred as “the rules”) for violation of section 11 (4) (a) of the
Act wherein it is inter alia prescribed that the promoter shall be responsible
for all its obligations, responsibilities and functions to the allottees as per the

agreement for sale executed inter se between parties.
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HARERA Complaint No. 220 of 2022 & 2 other
GURUGRAM Complaints

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,
namely “Turning Point” (Group Housing Colony), Sector 88B, Gurugram
(Hr.) being developed by the same respondent-promoter i.e., Vatika Ltd. The
terms and conditions of the builder buyer’s agreements fulcrum of the issue
involved in all these cases pertains to failure on the part of the promoter to

deliver timely possession of the units in question, seeking refund with

interest.

3. The details of the complaints, replytostaﬁus unit no., date of allotment, date

of agreement, total sale consideration, amount paid up & relief sought are
given in the table below: z [/

e e Y &
& i i by
T 3

Vatika Limited

—

Project Name - Turning Point (Group Housing Colony)
Sr. Complaint Reply | Unit | Allotment | Date of Total sale Relief sought
No No./Title/Date | status | no. letter | | execution of consideration
of filing : builder Amount Paid up
. buyer’s
{ agreement
1, CR/220/2022 Received | 1602, NA 15.02.2019 TC-Rs.86,77,240/- | Refund.
tower- :
Rahul Chhagani WestEnd 1 AP-Rs.39,11,004/-
& Deepti Bassi. (Page 39 of [page no.34 of
Vs. Vatika complaint) 1 «~| complaint]
Limited & Anr,
D.0.F T A T
19.01.2022 : AW
2. CR/222/2022 | Received' | 501, HSG- | NA - | 07122018 TC-Rs.65,54,625/- | Refund.
026 tower-
Shakti Singh & West End 1 AP- Rs.29,42,152/-
Suman Devi. Vs. (Page 46 of [page no.44 of
Vatika Limited & complaint) complaint]
Anr.
D.O.F
19.01.2022
3. CR/239/2022 Received 3201, HSG- | 22.02.2018 | 03.04.2018 TC-Rs.61,22,250/- | Refund.
Sandeep 026 tower-
Vashisth. Vs. West End 7 AP- Rs. 27,89,968/-
Vatika Limited & (Page40 of [page no.34 of
Anr. complaint) complaint]
D.O.F
19.01.2022

4. The above-mentioned complaints were filed under section 31 of the Act read

with rule 28 of the rules by the complainant against the promoter M /s Vatika
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in terms of section 34(f) of the &e}: 4 '
compliance of the obligations cas* upon the promoters, the allottees and the
real estate agents under t .gk_:%cjff_é EHé:‘; glle__l ‘and the regulations made

r
_’Q 4 Piisrcite S L %
& ..;-""( _z’ | %
thereunder., f o s 2

Unit and project relag_p%dei Is 2 a

atls; sale &ﬁfﬁe@a@bﬁ; the amount paiq by the

complainant, date of p{ognie’g h,_a'ggjn&“oygeq_tfhe- Possession, delay period, if
any, have been detajle in the following tabylar form:

The particulars of uni%g

CR/220/2022, titled as Rzhy] Chhagani & Deepti Bassi versus Vatika
S. No.

Ltd & Anr,
Turning Point, Sector gg B, village

project Harsaru, Gury gram, Haryana
_ Nature of the project Group housing colon

3. [Project area 18.80 acres

Name and location of the

A
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HARERA
2 GURUGRAM

DTCP license no,

Name of licensee

Complaint No, 22002022 & 2 other
Complaints

9102013 date
25.10.2017

Vaibhay warehousing Pyt, [tq &9
others

d 26.10.2013 valid upto

RERA Registered/ not
registered

Registered vide no. 213 0f 2017 dateqd
15.09.2017 area admeasuring 93588
sqm. Valid upto 15.03.2023

1602, tower-West End 1(Page 39 of

complaint)

Date of builder buyer 5.02.2019

agreement LSS

Due date of POssession~1 | 45032

Tripartite agreement 1% P “ '*“-._

Total sale consideration 7 - R33337ﬁ240/ - [as per SOA, page 29 of
4 s |

Basic sale pric%’ g’ ":1""11"74,81,2.};?5'. as per SOA, page 29 o

~ .~/ repl ‘

14. | Amount paiq by the. f.‘,,-’_ i ’RSEFS?}‘-:’JLO“://
complainant \Z\[# HEE RIS

;E:as;?’er'SO-A, page 38 of complaint

Facts of the complaint ' JE REGY”
S

The complainant submiittgd asunders - ¥ fFr A

- 54 B R S 5 -
That, in pursuant __:.th‘ thg_\ gqug:gt gfq‘l‘vg’r’n‘gements, assurances,
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10.

"Ft HAR ERA Complaint No. 220 of 2022 & 2 other
I GURUGRAM Complaints

completed by December, 2019 along with possession of the flat. Pursuant to

the elaborate advertisements and promises that were made by the
respondent no.1 in the brochure that the project would be premium with
impeccable facilities and amenities and would be completed by December,
2019, the complainants herein considered booking a unit in the said project.
That furthermore, vide the abovementioned brochure the respondent no.1
also provided the scheme of Vatika Shield, whereby the respondent no.1 has

warranted to finished the construction of the subject matter project with a

period of 3 (three) years

%ngfers an exit option to the
(rmy

allottees/complainants that in case they

fotal an

offer schemes of no rengg(_;ié‘t mi i{idetb eabove-mentioned brochure,
(&7 Gl \o\

That, relying upon the réspondent’s representat’ip?_s and being assured that

B AN -
the respondent no. 1 | d abide'by. theij commitments, the complainants
p %‘1 | N 5 I~ F & §

g ish to exit after 3 years, then the

respondent no.1 shall returr_)_;th'b ountpaid. The respondent no.1 also

in good faith bookec "'?‘f-'_' unit in the roject The unit booked by the
g '-9 H 5 Eﬁ rF & 3

: i il it 5! W4 J?a;": g
complainants was und ggpvé}ltié&l s¢he,ifn¢iﬂ.;é%&Wespondent no. 1 would
% ety ¥ L3 % g iy 4

k&
W . S

£

bear the cost of Pre-EM] to m» s-the'reSpendent no.2 till the a plication of
occupation certificate. i e

That, pursuant to the . @@Espogdent was allotted Unit
i.e. HSG-026-west Endﬁlaﬁozgqf E eizegggcf}:;iy?;_pl_roject. Pursuant to the
booking and aJlotmegPrt‘;:) he' ﬁrﬁf:‘“a) Elyt‘l‘if&ei“fln"ﬁyer agreement dated
15.02.2019 was executed between the parties which included all the details
of the project such as amenities promised, site plan, payment schedule etc.
Under the said builder buyer agreement, the respondent promised, assured,
represented and committed to the complainants that this residential project

would be completed and will be handed over to the buyer within the above-

mentioned stipulated period of time.
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12.

13.

H—A—B—EBA Complaint No. 220 0f 2022 & 2 other
o GURUGRAM j Complaints

Pursuant to the elaborate advertisements and promises that were made by

the respondent no.1 , they further lured and enticed the complainants to

book a unit in the project by offering a scheme of ‘no EMI till possession’
wherein the respondent no.1 assured the complainants that in the event they
availed financial assistance specifically from the respondent no.2, then the
respondent no.1 would undertake to make payment of the Pre-EMI amount

till possession of the unit as unde the subvention scheme.
That, in order to further persuade the complainants to book a unit in the

ARERENO ,
roject, respondent no. 1 offeréd: heme of ‘no rent-no EMI' till actual
proj p G I

possession. Further, it is not oy

3

M
LA .

flafan

-’f.'ce to mention herein that the
respondent no. 1 frauduleq;lyi ?-ls_o induced and deceived the
complainant by offerin%’aj;l%éz; iemp é%?iie"t of Rs. 14,500/- p.m.
till the actual posse§'§i_3’n_g‘is handed over to the complainants herein,
However, it is submigtggfthat tHé“‘requ:;ndgﬁt no;j herein has not been
paying the assured E@}L to '§§he goz*nplamants Igfeqein since April 2020.
Thereafter, the compla?’éapg EbceiVed arj1§ eniaﬁ dated 02.04.2019 wherein,

il

o ol o Ralul
R <
o o Y

e’ T

- -

1 e

=
T

-

S0, W W= Tl Ny
med.f0 complainants that the assured rental
N REGES

Vﬁ?‘fy;t also mentioned that the

scheme has been confirmed. "Moreo
lf% ' mfeiitaf;of Rs. 14,500 which is

u!

the respondent no. 1 conf

complainants will be -%i ad.
d on 15™ date.of every modgh starting from March,

- —

2019- . :“J 'Tmﬁ'( F R N N i \J

scheduled to be disburse

That it is pertinent to mention that the Unit booked by the complainants was
under subvention scheme under which the respondent no. 1 would bear the
cost of Pre-EMI till the application of occupation certificate. Pursuant to the
unit booked under subvention scheme, a Tri-partite subvention agreement
dated 20.03.2019 has beca executed between the complainants, the
respondent no. 1 and respondent no. 2 in which the complainants have

mandated and authorized the respondent no. 2 to pay the loan amount
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14,

15.

16.

HARERA T Complaint No. 220 of 2022 & 2 other
= GURUGRAM Complaints

directly to the respondent no. 1 and they cannot be held responsible by any
stretch of imagination.

That as per the assurances given by the respondent no. 1 in terms of the
agreement, the terms were devised in such a manner that the respondent no.
1 should be liable to pay the interest and EMI of the respondent no. 2 till the
occupation certificate has be2n applied by the respondent no. 1 and the same
was in knowledge of the respondent no. 2. The respondent no. 2 was fully
aware of the facts and c1rcumstances of the said mechanism and after due

aifiant. Thus, the liability to pay the

de ‘was solely the obligation of the
respondent no. 1 to the comﬁlete e)&élﬁ&w Eﬁthe complainant. Apart from
the tripartite agreement a\gt jady am?.i.egpj‘d Lherewwh it is pertinent to point
out that the responderit ﬂ'o 1 also” promised%‘tﬁg %omplamants that the
respondent no.1 shouidqsosely bea’n the cé?t of the Pre-Eml till application of

i L I
i % "& § 5
the occupation certlﬁéa!tfé l'l]l possessnon | 8

1¢ a!‘!ktobpeﬂ Wﬁg&th‘@ assured monthly rental

e

amount of Rs. 14,500 due eve@ngnggw March, 2020 onwards to the
complainants. It is pe#tment to menﬁgn that, further no payments were
made for the same and alsa-nc éugs'tutefaqg@gggnents were made for

complainants after March~, 2020 The complainants sent number of reminder
: ¢ | gi --wyx v AN
mails regarding paymél;t? o’f*}assuﬁeﬂ rental however no satisfactory reply

That the respondent n

was provided by the respondent no. 1.

That, the complainants have paid an amount of Rs. 39,11,004/- till date. The
complainants anticipated and believed that the money collected by you and
received from the complainants would be utilized in a manner that was
commensurate to the stage of construction and further that the
complainants would be provided with timely updates regarding the

construction work at site. Yet, the complainants herein had to constantly
Page 7 of 23



17.

18.

19.

3 HARERA ‘ Complaint No. 220 of 2022 & 2 other

et e GURUGRAM | Complaints

follow up and chase the respondent no. 1 to inquire about the status of the

project, but no satisfactory response or concrete update was provided.

That, the complainants were shocked and appalled when visited the project
site, as they saw no construction was going on whatsoever and thereby
giving the impression that the respondent no. 1 has abandoned the project
completely. Even as per their own website, only excavation work is there,

and the construction work has not been started yet.

That, it is unambiguously lucid that No Force Majeure was involved and the
project has been at a standstill sin&eM@%i*years therefore the respondent
no.1 cannot take a plea that the cgnstry ;'_on was halted due to the Covid-19
pandemic. It is submltted ). _:Qg t”he éoﬁ‘@ ng\nts have already made a total
payment of Rs. 39,11,0 ﬁ’ to th dent no:1\towards the residential
unit booked by ther‘j’ "?f) spite e:;m;%?mch\gawhuge sum towards the
residential unit, the r%goi\dent r%o 1§§ha% failed tmstand by the terms and
condition of the buzlder-blger agreeﬂ_me,nt and the promlses assurances,
representations etc., which‘th“by Ir%de to t%lg,compﬂamants at the time of the

booking the abovesaid unit, _ e
That the complainants-hereinare constramed and left with no option but to

cancel the allotment h%ﬁng’d% ‘%%(0526 v%s*’t End'1-1602, in the project
“Turning Point” at the respondent Sector 88B, Gurgaon, Haryana. Further,
the Complainants are seekmg and entitled to full refund of the amount
including but not limited to all the payments made in lieu of the said
unit/flat, as per the terms and conditions of the agreement executed by the
respondent no. 1 and even otherwise are entitled to the same. Further, the
complainants herein reserve their right(s) to add/ supplement/ amend/
change/ alter any submission(s) made herein in the complaint and further,
reserve the right to produce additional document(s) or submissions, as and

when necessary or directed by this Hon’ble Tribunal.
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20.

21,

22.

23.

3 HAR_ER_A | Complaint No. 220 0f 2022 & 2 other
A GURUGRAM ' Complaints

Relief sought by the complainant:

The complainant has sought following relief(s):

(i) Direct the respondent to refund the total amount paid by the
complainant with interest at the prescribed rate of interest from the

date of payment.

On the date of hearing, the authority explained to the respondent/promoter
about the contraventions as alleged to have been committed in relation to

section 11(4) (a) of the Act to plead j}ty or not to plead guilty.

Reply by the respondent S ’h?

\§

The respondent has contested’ ,g;e t’:g&l’nylamg on the following grounds:
K NN

That the present complfm?le ‘an abuse of the process of this authority and is

not maintainable. Thg;ﬁoﬂ'lplalnant is.- tggng tg Suppress material facts

relevant to the matter, H ﬂe {s ralsmg false, ;mlsleadmg, frivolous, baseless and

unsubstantiated allegé&%ﬁ&agﬁn&% it antﬂ mzihciuus l‘ntent and sole purpose

of extracting unlawful gams“fr:om _}
'“E-c&#'@ % 's F 4

It is further provided that Eefo:@j‘igarﬁ nﬁade several visits to the office
of respondent to kno%re@ou&}f @:'pg)rect Lurmng Point”. Thus, the
complainant enquu'eﬁab%ut the vei‘ac?ty of the ‘project and was satisfied
with every approval d;eemed neeéssary fgf (he.purpose of the development
of the subject project of respondent He had immense and deep interest in
the project developed by it and booked a unit bearing no. HSG-026-
WESTEND-1-1602, having admeasuring carpet area 1898 sq.ft. situated at
Sector 88B, Gurgaon, Haryana. The complainant vide application form dated
24.12.2018 applied for residential apartment in the subject project of it and
paid Rs.2,00,000/-. After much pursuance on 25.02.2019, a buyer’s

agreement was executed between the parties and unit bearing no. HSG-026-
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24,

25.

26.

HARERA Complaint No. 220 of 2022 & 2 other
) GURUGRAM Complaints

WESTEND-1-1602, having admeasuring carpet area 1898 sq.ft. in the said
project for a total sale consideration of R, 86,77,240/-.

Itis submitted that since starting the respondent was committed to complete
the project and has always tried the level best to adhere with the terms as
provided in the agreement and complete the project as per the milestone.
However, the same was obstructed either due to non-payment of the
instalment by various allottee(s) including the complainants and due to

hindrances in between which were purely beyond the control of the

respondent. Evedd

- / .
-
sif s

It is submitted that the 0 IS‘premature. There is no cause of action
_-.-‘*—;i .. " 3 I':< \H"I "_: ‘_j&’"‘\,
arising in favour of the comiplainants. As pef clause 5 of the agreement the
22 ® a@ £ :“‘. i g i) -);- in € ©
possession of the unit gf'ggq‘ﬁz stion *Hﬁygﬁhto be completed as per
& ' A

NP kg

the date provided at _:'

me of ue regijﬁt;étion.of. the project. It is to note,
g N T

> E % Y i i | = B
that as per the regist lion cert:iﬁdf’até::thsfprqj.g_ctrin-:\question is proposed to
atq_.ol;r%i?tration i.e, 15.09.2017.
Itis submitted that presenf?g ojectis a registe ed project under RERA as per
_ c NIP NI
which the construction of &g@@eg&g@%‘grp)‘ea should be completed by

be completed within 9% h%frqam %le

x

15.03.2025. Therefore,i_,the,_preseﬁ%mpIMnt is premature.

That the complainantsm% t_ﬁsl@d tﬁg%uﬁﬁriw by concealing facts

which are detrimenta{;t;é;tw gcn?"i‘j}alﬁ'f;afhapd-& "I;Eowever,. S it snbied
that the concerned project is registered with HRERA, Gurugram and the
Authority has granted registration no. 213 of 2017; dated 15.09.2017. In
accordance with the registration certificate granted by the Authority, the due
date of completion of the project should be on or before 15.03.2025, and the
same was duly communicated to the complainant. As per clause 5 of the
agreement the possession of the unit in the question was proposed to be
completed as per the date provided at the time of the registration of the

project. It is to note, that as per the registration certificate the project in
Page 10 of 23
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28.

29.

30.

H ARERA Complaint No. 220 of 2022 & 2 other

it

& GURUGRAM Complaints

question is proposed to be completed within 90 months from the date of
registration i.e.,, 15.09.2017. Therefore, the due date of the possession of the
unit in question comes out to be 15.03.2025.

Therefore, there arises no occasion of delayed possession and thus this
complaint at hand is devoid of any cause of action. The only valid inference
that can be drawn out of the futile attempt of the complainant by filing this
complaintis that the complainant: is an investor and seeks speculative gains.

With huge slump in the Real Estate sectqr the complainant now seeks to exit

which the constructlonsogt h eg_&e pr%eg; should be completed by

1503.2015 Therefore { pllant is premature‘@and is prima-facie liable

to be dismissed.. TER YR
ZEREERN

It is submitted that th% comp lalnta fi led b; domplamant is on baseless and

absurd ground. It is per}%

had inter alia represented thét the perform*ance by the company of its

(O u 'n’ﬁ;e gg?eement the respondent

eSS

obligations under theggngemq.ntm ?neiqgegt upon approval of the unit
plans of the said co:ﬁpiﬁxﬂn)&tﬁ‘e ‘DTCP, Haryana, Chandigarh and any
' subsequent amendmeﬁﬁnftheiumt plans ais may be made from time to time
by the company & approved by the TCP, Haryana, Chandigarh from time to
time.

That the respondent is committed to complete the development of the
project and deliver the units to the allottees as per the terms and conditions
of the buyer’s agreement. It is pertinent to apprise of the Authority that the
development work of the said pr:oject was slightly decelerated due to the

reasons beyond the control of the respondent due to the impact of Good and
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31.

32.

33.

HARERA Complaint No. 220 of 2022 & 2 other
4 GURUGRAM 2 Complaints

Services Act, 2017 which came into force after the effect of demonetization

in last quarter of 2016 which stretched its adverse effect in various

industrial, construction, business area. Even in the year 2019 the respondent
also had to undergo huge obstacle due to effect of demonetization and

implementation of the GST.

In past few years the construction activities have also been hit by repeated
bans by the courts/tribunans/Authorities to curb pollution in Delhi-NCR

region. In the recent past the Env;ml;lmental Pollution (Prevention and

Control) Authority, NCR (E-IPC!I&)“:TH_"~i€§L notification bearmg no. EPCA-
R/2019/L-49 dated 25.10.2019 b3

during night hours fromj?.fi’iﬂ 2019.'

"o S

converted into complet fb%}o[l;; 1{&1 05.11.2019 by EPCA vide
its notification bearm%ﬁ R/2019/L;53 dated 01, 11 2019.

> :i\

=
The hon’ble Supreme i:mh& of Iflu a v1de its qrder élated 04.11.2019 passed
in writ petition a %1302*9/ 198? tltled as “MC Mehta vs Union of
India” completely bann_d"a]hcoustructmn mcnvities in Delhi-NCR which
restriction was partly mo%d mg&m‘der dated 09.12.2019 and was
completely lifted by e Sup, ane Court vide its order dated
14.02.2020. Those ba the i }ﬁgug«tg return to their native
towns/states/villages creat*n an acute shortage of labour in the NCR

{ L =iv L2
region. Due to the said § ﬂ'ag%in ohsfructfon actiwtles could not resume

at full throttle even after the lifting of ban by the Apex Court.

Even before the normalcy could resume, the world was hit by the covid-19
pandemic. Therefore, it is safely concluded that the said delay in the
seamless execution of the project was due to genuine force majeure

circumstances and the said period would not be added while computing the

delay.
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HA—RERA tomplaint No.220 0f 2022 & 2 other
GURUGRAM Complaints

34. That the current covid-19 pandemic resulted in serious challenges to the

35

project with no available labour, contractors etc. for the construction of the
project. The Ministry of Home Affairs, GOI vide notification dated March
24,2020 bearing no. 40-3 /2020-DM-I(A) recognised that India was
threatened with the spread of Covid-19 pandemic and ordered a completed
lockdown in the entire country for an initial period of 21 days which started
on March 25,2020. By virtue of various subsequent notifications, the
Ministry of Home Affairs, GOI further extended the lockdown from time to
time and till date, the same contir ‘in

pandemic. Various State Governr*_ : .. dmg the government of Haryana
. s v sh‘@r—p&&}
have also enforced varmuswstncg |p;| asures to prevent the pandemlc

including imposing curfe{ﬁ?- 0 0
stopping all constructi gﬁvme @ fa ,

the GOI vide office me randum dated 1\71'5? 43, 2020 regardmg extension of
registrations of real @f&‘t& p;qjec& Lﬁxdé} t{fe p}'q,wslons of the RERA Act,
2016 due to “Force ‘@Taﬁqre”, ‘the A;,Ith_ rjty has also extended the
registration and compleqﬁoﬁz‘d%}e*by? nghs for all real estate projects

whose registration or complétios date

eki)ired and or was supposed to
expire on or after M?f;gg 25, 20200 I@ to be foted that various state
Governments, includ%gitge 6%76%]’1%%1’ of ‘Haryana imposed strict
measures to prevent {l;: dandemlc mcludmg 1mgosmg curfew, lockdown,

stopping all commercial and construction activities,

That despite, after above stated measures taken and obstructions, the nation
was yet again hit by the second wave of covid-19 pandemic and gain all the
activities in the real estate sector were forced to stop. It is pertinent to
mention, that considering the wide spread of covid-19, firstly night curfew

was imposed followed by weekend curfew and then complete curfew. The
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36.

37.

38.

39,

40.

HARERA Complaint No. 220 of 2022 & 2 other
S GURUGRAM Complaints

period during from 12.04.2021 to 24.07.2021, each and every activity

including the construction activities were banned in the state.

It is a matter of fact, that the con:plainant has merely paid a partial amount
of money and still a substantial amount towards the agreed sale
consideration is due to him. Inspite of being aware that the payment was to
be made as per the stage wise development the complainant has only paid
an amount of Rs. 39,11,004/- and yet an amount of Rs, 47,66,236/- is to
them,

That it is evident that the entire &

‘omplainant is nothing but a web

_. fA s' ,‘{‘
_x‘% :P

of lies, false and frivolous alle de agalnst the respondent. The

ache rlg Wgth clean hands. Hence, the
present complaint dese es t0 be dismlssed thh heavy costs. It is brought
to the knowledge of t§§uthonty thdt comglﬁirfant is guilty of placing
untrue facts and is au:i@img to hﬁde‘hls ru?mtgnj:lons

complainant has not appr

~ i :i

All other averments m ?g the cemplalrft Were d‘enied in toto.

Copies of all the relevan% _“”k!‘eﬁtsﬁlaw‘ﬁ%en filed and placed on record.

i 7 S g’
Their authenticity is not in dlsp ite, Hence,the complaint can be decided on

docur .'-e@ég‘aqﬁ}uh!u_lssions (written) made

the basis of those undisp

by the parties.
'l 25**35 5;““\. YARMNA

Jurisdiction of the aam‘amy I\ TIKAA

The authority observes that it has territorial as well as 'subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

E.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with
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41.

42.

43.

HARERA Complaint No. 220 of 2022 & 2 other
e GURUGRAM Complaints

offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram District. Therefore, the
authority has complete territorial jurisdiction to deal with the present

complaint.

E. Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter  shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obllguﬁo s responsibilities and functions
under the provisions of this,Act or

he rules and regulations made
thereunder or to t;

_ ees'as gr erﬁ’gnt for sale, or to
the association o aHvttees, a %ﬁcﬁgma be till the conveyance
of all the apartments, plots or buildings, as the.case may be, to the

allottees, or th on areas to thq?qssac:aaan of allottees or

the competent uthanty asthe case may be;

Section 34- Func,t[g s of eAut}gm

34(f) of the Act%y ensure cop]p.’fdncb o}the obligations
cast upon the promoters the ql!ottges nnd the real estate agents
under this Act and‘t}@rgle@g"q regwaﬂorpamade thereunder.

‘Ev) f%, e

e ’q_:- e "-a . ¥

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the com&&amt regardmg non-compliance of

o= LB
obligations by the promoter leavmg aside compensatwn which is to be
F o i i B 7% I

decided by the ad]udlcatmg officer 1f pursued by the complamant at a later
stage.

Findings on the objections raised by the respondent.

F.I Objection regarding entitlement of refund on ground of

complainants being investors.

The respondent has taken a stand that the complainant is an investor and

not consumer, therefore, is not entitled to the protection of the Act and to file
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the complaint under section 31 of the Act. The respondent also submitted

that the preamble of the Act states that the Act is enacted to protect the
interest of consumer of the real =state sector. The authority observes that
the respondent is correct in stating that the Act is enacted to protect the
interest of consumers of the real estate sector. It is settled principle of
interpretation that preamble is an introduction of a statute and states main
aims & objects of enacting a statute but at the same time, preamble cannot
be used to defeat the enacting prowsmns of the Act. Furthermore, it is
pertinent to note that any aggneVed*pérbsgn can file a complaint against the
%";-prowsnons of the Act or rules or

b "\',_

regulations made thereunder:"U pop: cqr'e

P IER)

conditions of the apa ej;w agybemeﬁst it is revealed that the
u v V]

complainant is a buyer ﬁld paid to the”’i)romoter towards purchase of an

promoter if it contravenes or v10'

'perusal of all the terms and

apartment in its pro&t‘? ﬂt thlgxgtage, l,t Ts 1mportant to stress upon the

definition of term alloyé'b ’ynder the Act, the same is reproduced below for

¥ £ i % .1 i - &
ready reference: *‘zy’ﬁ"g ii i ’g i _ff?-‘h-

o 8
“2(d) "allottee” in reiqt‘fbm  a'real esc te\project means the person
to whom a plot, apartmentiorbuilding, as the case may be, has
been allotted, sold (wherhe?"”as freehold or leasehold) or
otherwisétransferred by the pron of;'gr‘* nd includes the person
who sub u p-acquires the %agmqgt through sale,
transfer or otherwise Eut does ot in de a person to whom

such p!otgapargment Qr,buﬂdmg, as the case may be, is given on
reﬂt ‘i--.__ "4 ‘ _-' g \ :,”ﬂ__-.“_:

In view of above-mentioned definition of "allottee" as well as all the terms
and conditions of the apartment buyer’s agreement executed between
promoter and complainant, it is crystal clear that the complainant is
allottee(s) as the subject unit was allotted to him by the promoter. The
concept of investor is not defined or referred in the Act. As per the definition
given under section 2 of the Act, there will be “promoter” and “allottee” and

there cannot be a party having a status of "investor". The Maharashtra Real
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Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Pvt. Ltd, Vs.
Sarvapriya Leasing (P) LTS. And Anr. has also held that the concept of

investor is not defined or referred in the Act. Thus, the contention of

promoter that the allottee being investor is not entitled to protection of this
Act also stands rejected,

F.II Objection raised by the respondent regarding force majeure condition:
It is contended on behalf of the respondent/bunlder that due to various

circumstances beyond its control it ¢o ,,,"Lnot speed up the construction of

the project, resulting in its del "".: :' ; various orders passed by NGT

hon’ble Supreme court, in _ \; '? ngw hlghway being NH-352w,
transferring the land acqmred for it hy HUBA to GM DA, then handing over to
NHAI re-routing of hlg{,@ns’lon li espass;ng thmﬁ‘gh the land of the project,
impact on the prmec@dhefto poli 3 qffNIPL and TOD issued on 09.02.2016
and outbreak of covuﬁ-@ etc»e Bu hll “Ehe*i)leas advanced in this regard are
devoid of merit. The pa 2% variious orders to_ qg}}trolpollutlon in the NCR

o?" N 'vember . is " annual feature and the
respondent should have take&ﬂ;’ ; a%%ﬁ;t‘o"ﬂéonsmeratlon before fixing the
due date. Secondly, th§v§ioﬁ§o de: : meﬁ by other authorities were not
all of a sudden. Thll‘d[& d%e‘to co: d‘l"}fﬁere may be a delay but the same
has been set off by theg@?ﬁ,_gsmﬁe: as, .ggtho’rigrwhlle granting extension in

idity of which expired from March 2020

region during the mon

registration of the projects, the v

for a period of 6 months,

The due date of possession in the present case as per clause 7.1 is
15.03.2025, So, any situation or circumstances which could have an effect on
the due date should have befdre fixing a due date. Moreover, the

circumstances detailed earljer did not arise at all and could have been taken
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into account while completing the project and benefit of indefinite period in

this regard cannot be given to the respondent/builder.
Findings on the relief sought by the complainant.

Relief sought by the complainant: The complainant has sou ght the
following relief(s):
i. Direct the respondent to refund the total amount paid by the complainant

with interest at the prescribed rate of interest from the date of payment.

On the basis of license No. 91 of ZQ@ ﬂ—a.l;ed 26.10.2013 issued by DTCP,

,,f

Haryana, a residential group hous ing colon

=

' by the name of “Turning Point”
was to be developed by the de

18.80 acres situated in Séctw 88-8, Gm:ugrarn This project was later on
registered vide reglstrdﬁ’i%cemi:;"T T‘tefﬁle‘” 213, oﬁ?ﬂl? with the authority.
After its launch by thg Easpondent/bu;ld T, unlts in the same were allotted
to different person% ﬁn!f v1de éa r

considerations. Thoughitheh{.le date for complenon of the project and offer
i i g I
of possession of the alloﬁg\ ts Was mg_m oned as validity of registration

certificate being 15.03.202 g‘b@éﬁ&p .
booking, there is no physical work.progress-at the site except for some
digging work. Even th%‘&oﬁaeﬂleitofﬁlgquarterly progress reports
giving the status of E\?cht gr*égu j@@ sectlon 11 of Act, 2016. So,
keeping in view all these facts some of the a]lottees of that project
approached the authority by way of complaint bearing no. 173 0of2021 and

27 others titled as Ashish Kumar Aggarwal vs Vatika Ltd. seeking refund

‘b 1lder over land admeasuring

Emdi” thaF?too for various sale

' g

uef more than 4 years from the

of the paid-up amount besides compensation by taking a plea that the project
has been abandoned and there is no progress of the project at the site. The
version of respondent/builder in those complaints was otherwise and who
took a plea that the complaints being pre-mature were not maintainable.

Secondly, the project had not been abandoned and there was delay in
Page 18 of 23
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completion of the same due to the reasons beyond its control. Thirdly, the

allotment was made under subvention scheme and the respondent/builder

had been paying Pre-EMI interest as committed.

During the proceedings held on 12.08.2022, in those cases, the authority

observed & directed as under:

d.

. The license no. 91 of 201

- In order to safeguarditheuir

Interim RERA Panchkula issued a registration certificate for the above project being
developed by M/s Vatika Limited in the form REP-111 prescribed in the Haryana Real
Estate (Regulation and Development) Rules, 2017 vide registration no. 213 0f 2017
on 15.09.2017 valid up to 15.09.2025 under section 5 of the Act ibid. But in spite of
lapse of more than 4 years since grantc egistration, It was alleged by the counsel
of complainant that there is no:ph -work progress at site except for some
ed’project. No quarterly progress report is

e status of work progress required under

digging work and appears to be a
being filed by the promoter gi
section 11 of the Act, 2016. s |

ré y DTCP ha &qgkgd on 26.10.2017 and the same
is not yet renewed/revivéd, while BBA 1as beefr'signed declaring the validity of
license. It becomes a pl-'y&%e‘ar tﬁa&tﬁe;pmﬁotenisqut-pn!y defaulting/omitting in
discharge of its obli ﬁ under-the Real Estate|(Regulation and Development)
Act, 2016 but at the same time, violating the/provisions.of the Haryana Development
and Regulation of Urbiah Area, At 1975 also.
The authority directed'the r ongen&?:o y rn%h"%’e etails of bank account along
with the smtements'_mgﬁ? nts;’.assﬁcia ed with these promoters.
theintey estof the allotteés and keeping in view the above
facts, the authority exerciging its ) inder gection 36 of the Act, directs the
promoter's M/S Vatika limi

project namely "Turning Poinitt,. ~

Therefore, the banks are dixrac
mentioned promoteE_ vare
from the accounts till further order.

ed to freeze the accounts associated with the above-
Lres promoter from further withdrawal

Ll d i S

49. It was also observed Qﬁbﬂork’a}]thpfsmi Was standstill for many years. So,

the

authority decidedt6 appoint Shr:"Ramesh Kumar DSP (Retd.) as an

enquiry officer to enquire into the affairs of the promoter regarding the

project. It was also directed that the enquiry officer would report about the

compliance of the obligations by the promoter regarding the project and

more specifically having regard 109 70% of the total amount collected from

the

allottees of the project minus the proportionate land cost and

construction cost whether deposited in the separate RERA account as per

the requirements of the Act of 2016 and Rules 2017. He was further directed
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to submit a report on the above-mentioned issues besides giving a direction

to the promoter to make available books of accounts and other relevant
documents required for enquiry to the Enquiry officer in the office of the
authority. The company secretary and the chief financial officer as well as
the officer responsible for day-to-day affairs of the project were also directed
to appear before the enquiry officer. They were further directed to bring

along with them the record of allotment and status of the project.

conveyed to the promoter, thé’\éﬁ Wt; ?Sofﬁcer submitted a report on

"V

N M

> AN
3

3
L

In pursuance to above-mentioned directions passed by the authority and
B v T

of the report that there was no
construction of the project eXce or ‘égx%non work and pucca labour
quarters built at the si me raw mateérial such as steel, dust, other
material and a dieselszg’iie lfﬁi’ere. Igwréz%submitted that despite
issuance of a numbeé-;gfi;otigeg!iw.eﬁj %7&82@%3 io 18.10.2022 to Mr.
Surender Singh directe r-%f ?%e”'rof_éecté?of -turngd:up%to join the enquiry and
file the requisite inform tion asdirected by the'autherity. Thus, it shows that
despite specific directions ‘of the,authority.as-well as of the en uiry officer,
the promzter failed to place on I:e'corgt%g%isite informatio: as directed
vide its order dated @2%} 1§2h§m§ th’z} the project has been
abandoned by the pro_mt,ei. o :&let‘t‘érhdaté?i 30.09.2022 filed by the
promoter containing &ﬁ&a&sﬁﬁf&ﬂde&ﬁbﬁﬁﬁﬁéﬁf& the project “Turning

Point” and settlement with the existing allottees therein has been received

by the authority and wherein following prayer has been made by it:

i. Allow the present proposal/application

ii. Pass an order to de-register the project “turning Point” registered vide
registration certificg e bearing no. 213 of 2017 dated 15.09.2017.

iii. Allow the proposal for settlement of allottees proposed in the present
application
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iv. To pass an order.to club all the pending complaints/claims with
respect to the project “turning Point” before the Id. Authority in the
present matter and to decide the same in the manner as the Id.
Authority will approve under the present proposal.

V. To pass any other relief in the favour of the applicant company in the
interest of justice.

51. Thus, in view of the proposal given by the promoter to the authority on
30.09.2022 and corroborated by the report of enquiry officer dated
18.10.2022, it was observed that the project namely “Turning Point” was not
being developed and had been abancé e by the promoter. Even he applied

by

for de-registration of the projec;@ istered'vide certificate no. 213 of 2017

A ¥
> -

dated 15.09.2017 and was filing a proposa

in the project by way of re;ﬁﬁnéﬁ@&ﬁz}%d of monies paid by them.

So, in view of the standﬁlé&p&b’ﬁmédxé lo
F Y _3,7? g

loper.while submitting proposal
s m?“,:;;._ﬁ;’;:l Y .
with authority on 30.@&0@2 and-the report of the Enquiry Officer, it was

observed that the pr(i[:ﬁ't ilas hﬂen"'aganajorlged. Thé;s, the allottees in those
cases were held entitle '_g-?tg "i"if;.%d §?f | )

E L E. 8 B K ; .
promoter against the 'Q;}ht gf tjre Eﬁnf«é’s ar-escrlbed under section

Syl i | "y
18(1)(b) of the Act, 2016 providing forfefund of the paid-up amount with
interest at the prescribed ratM&wﬂﬁfgﬁf each payment till the date of

actual realization within hg‘iﬁmél le @siprescribed under rule 16 of the
Ve LY Vis¥a

0
i)

%% )
osal for settlement with the allottees

he ‘'amount paid by them to the

Rules, 2017.A referen.j;g section 18() Eaft_‘ﬁ?}\c’t:'is necessary providing
as under: N W} WIS

18. Ifthe promoter fails to complete or is unable to give possession
of an apartment, plot or building,

e T N S A |
(b) due to discontinuance of his business as a developer on account

of suspension or revocation of the registration under this Act or for
any other reason,

he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect of
that apartment, plot, building, as the case may be, with interest at
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such rate as may be prescribed in this behalf including compensation
in the manner as provided under this Act

It is proved from the facts detaile:l above and not rebutted by the developer

that the project has already been abandoned and there is no progress at the
spot. The developer used the monies of the allottee for a number of years
without initiating any work at the project site and continued to receive
payments against the allotted unit. Though, while filing reply, the developer
took a plea that the project is taking up, but which is otherwise false and

against the facts on record. So, in such-mtuatmn besides refund of the paid-

prescribed rate of interest i.e,, 10.74

seeking compensation bef%ehe adﬁ{l
section 71 of the Act of g{}? f:ﬁ SO A 3&

by oniit
'Er.?‘;("- EVRE

However, while paylggas?ie consxder&tlﬁq\yagainst the allotted units, the
allottee raised loans ?fm;m the ﬁnant:lal !ll’lStltllthH under the subvention
facilities. While refun&m;g» ﬁfe amount d 051ted by the allottee(s) who has
raised loans against the allgtted w promf::ter shall clear such of the

loan amounts upto date fhat éﬁﬁﬁglﬁfnstlmtlon and the balance
"%L-v
amount shall be paid to-the al tgnqa gegod %f 90 days from the date

of order.

Directions of the authmgl;y J i 7 c .,.H
Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under
section 34(f);

i. The respondent-builder is directed to refund the paid-up amount
received from the allottee deposited by him against the allotted unit
along with interest at the prescribed rate of 10.70% per annum from the
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date of each payment till the date of actual realization within

timelines as prescribed under rule 16 of the Rules, 2017,

the

ii.

While paying against the allotted unit, the
financial institution and that

allottee raised loan from the

RWe & s N

placed in the case files .5‘% Ipfeﬁiiiﬂ S \NO %
4 . o~ ) | "5-‘

49. Files be consigned to ’ ﬁm‘y

8
B
- Fs

AT F ) —

&/ Vijay Kuffiar Goyal
Member

21.04.2023
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