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The present complaintt{as 6e"n hf"a t'y ti" .o.ptrinrrtTallonee under
section 31 ofthe Real Estate (Regulation and Development) Act,2016 (in
short, the Act) read with rule 29 of the Haryana Real Estate (Regulation
and DevelopmentJ Rures, 2017 [,n short, the Rules] for violation ofsection
11(4J(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for a[ obligations, responsibilities and functions

Amit Sharma
R/o: 1232, Sector 16, Faridabad.

M/s Vatika Limited
Oflice: Unit A-002, Inxt
Block A, Sector83, c

Complaint No. 3551 of 2021

Complaint no. : 3551 of 2021
Date offiling comllaini 3L.0a.2021
First date ofhearinq: 2A.09.202r
Date ofdecision 2L.O3.2023
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Respondent

ffiHARERA
ffieunuot?nrr,l

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
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A.

2.

* HARERA
# eunuennnr Complaint No. 3551 of 2021

under the provision of the Act or the rules and regulations made there
under or to the allottees as per the agreement for sale executed inter se.

Unit and proiect related details

The particulars ofthe proiect, the details ofsale consideration, the amounr
paid by the complainant, date of proposed handing over the possession

and delay period, ifany, have be:n detailed in the following tabular form:

s. N. Particulars
-4.!

Details

1. Name and tocation-of$
proiect I

$ions
Ln.

By Vatika", Sector 88, distt-

2. Nature of the nrolej\afiJ R"ri

13 3.r

.ential floor
::_-tzl acres3. Project area

+. 94 of 201,3 dated 31.10,2013 valid upto
30.10.2019

11 of 2015,dated 01.10.2015 vatid upto
30.09.2020

5. Name of licens Malvina Developer pvt. Ltd. & 20 others
'Haben 

Developer p!t. Lt. & Z others
6. RERA negisteieaT- not

registered
Not registered

7. Plot no. 1 5, St. H-23, ie*l-z (pA" t4 of
complaintl

8. Unit area admeasuring 1.350 sq. ft. (super area)

9. Date of builder buyer
agreement

11.08.2015 (page 12 ofcomplaint)

10. Due date ofpossession 77.08.2020

11. Possession clause 73, SCHEDULE FOR POSSESSION OF THE
SAID APARTMENT
The Developer based on its present plans ond
estimates and subject to all just exceptions,
contemplates to complete construction ofthe
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ffi HARERA
#GURUGRAI/I

3. That the respondenfiiie advertiseme-ni..in..u+riqr. Ieading newspaper
about their forthcoming p.oj".t nu."J :,rp."r.ion.,,_ 

Vatika lndia Next
sector 88 B Gurgaon promising various advantages, rike world class
amenities and timely completion ofthe proiect etc. Relying on the promise
and undertakings given by the respondent the comprainant booked the
unit in the aforementioned project of respondent admeasuring 13 50 sq.ft.
in aforesaid project of the respondent for total sale consideration of Rs.

B.

said bu dingTsaii t pinient iiiii
period of 48 (Foray Eight) months from
the date of execution of this Agreemenr
unless there sholl be deloy or there shall be
failure due to reosons mentioned in other
Clouses 14 to 1Z & 97 or due to foilure of
Allottee(s) to pay in time the price ofthe said
a,partment olong with all other charges ond
aues tn occordance with the schedule of
p_ayments given in Annexure -l or as per the
gemands roised by the developerfrom time to

any failure on the port of the's) to abide by ony of the terms or
ons olf this agreement Emphqsis

Total sale cons

SOA dated 07.09.2027, annexure

complainant T"[i'\7 ,

: ffi s#+"/,i;,e 
2 02 1, a nn exu re

0ffer ofpossession

Facts ofthe compla

Page 3 of 17

Complaint No. 3S51 of 2021

t"
Occupation certifia;6



ffiHARERA
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85,63,903/- which includes BSp, car parking IFMS, club membership, pLC
etc.

4. That the complainant made payment ofRs. 34,21,409/_ to the respondent
vide different cheques on differe
tt.o..zor6,tle respondent r"l'"1ffi:i:T::H#T:T:"#

Pocket-H-2-Level- 2nd floor on plot no. 1S, sector ggB admeasuring 1350
sq.ft. As per para no 13 ofthe buyer agreement dated 11.0g.2016, the
respondent had agreed to deli
of48 months from the date of

That the complainant

that construction wor
site to address the q

has played fraud u

payments for the u

dishonest motives an

Despite receiving of p

for the said unit and despitJ

ion ofthe unit within a period

buyer's agreement

but was surprised to see

ne was present at the

ears that respondent

tention was to take
,ork. The malafide and

ded the complainant.

ed by the respondent

and reminders over phone

;-# ffi ::l;r.nffi ffi:Hx*ffi T::: :: ::i*. 
.,:

twithin stipulated period,

f the floor in which the
complainant floorwas booked with a promise by the respondent to deliver
the unir by 11.08.2020 but wa!
respo ndent ror th e reasons .",; ;ff :":jHr.::ff 

":1, 

j;,,:; 
.,r"",j;

shows its ulterior motive was. to extract money from the innocent
fraudulently.
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HARERA
GURUGRAM Complaint No. 3551 of 2021

7. That due to this omission on the part of the respondent the complainant

had been suffering from disruption on his living arrangement, mental

torture, agony and also continues to incur severe financial losses. This

could be avoided if the respondent had given possession of the unit on

time. As per clause 18 of the buyer's agreement dated 11.09.2016, it was

agreed by the respondent that in case of any delay, it would pay to the

complainant a compensation @Rs.7.5/- per sq.ft. per month ofthe super

area ofthe unit. A clause ofcom a such ofnominal rate of @Rs.

7.5/- per sq.ft. per month fo of delay is uniust and the

not providing the possessionrespondent has exploited the

of the unit even after possession plan. The

respondent cannot by mentioning a

een here that it hascompensation cla

incorporated the cla

a sum of @Rs. 7.5/-

t and offered to pay

amount in terms of fin proximately @20lo per

annum rate of interest wli t charges 180/0 per annum

ffi
&

y. If we calculate the

, H::;":.:::ffiheaRAn.,,".besubiec,ed
to pay the same ratd6hrltelh' ^ ''

. .,, Lr r \ PI q54(AP0ig bv the comprainant

@18%o perannum to be compounded from the promise date ofpossession

till the flat is actually delivered to the complainant. He has requested the

respondent several times on making telephonic calls and also personally

visiting the office ofthe respondent either to deliver possession of he flat

in question or to refund the amount along with interest @ 180/o per annum

on tle amount deposited by the complainant but respondent has flatly

refused to do so.
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9. The complainant has sought following relief(sJ:

i. Direct the respondent to refund of Rs. 34,21-,409,/_ along with
prescribed interest on compounded rate from the date of booking of
the unit.

ffiHARERA
ffiGURUGRAM

C. Reliefsought by the complainant:

ii. Litigation cost & Compensation.

D. Reply by respondent:

10. That at the outset, responden submits that each and every
averment and contention,

admitted, be taken to

as travesty offacts.

11. That the complaint

being misconceived

complainant has mis

complaint before the A

being illegal, misconceived

mplaint, unless specifically

by it and may be read

Ifthe eyes of law. The

the above captioned

claimed by him, besides

, cannot be said to even fall

before
tI
tIe Authority, besides

t2.

13.

::T]:]""']""fTHRPR4
i:1'#:T:IJ::ffiffi ft',ttffir#,fi l3l.{"";:l;,;::::::
without jurisdictio4 even then the claim as raised cannot be said to be
maintainable and is liable to be rejected for the reasons as ensuing.

That the complainant has miserebly and wilfully failed to make payments
in time or in accordance with the terms of the buyer,s agreement. The
complainant has frustrated the terms and conditions of the buyer,s
agreement, which was the essence ofthe arrangement between the parties
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ffHARERA
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and therefore, the complainant now cannot invoke a particular clause.
Therefore, the complaint is not maintainable and should be rejected at the
threshold. The complainant has also misdirected in claiming refund on
account of alleged delayed offer for possession. It has been categorically
agreed between the pafties that subiect to the complainant has complied
with all the terms and conditions ofthe buyer,s agreement and not a being
in default under any of the provisions of the said agreement and has
complied with all provisio Ues, documentation etc., the
developer contemplates to com ction ofthe said unit within a

tion of the agreement unless
period of 48 months from th
there would be delay du and failure ofallottee to
pay in time the price o er, ithas also agreed
and accepted that in the beyond the control

cally entitled to the
ofthe developer ea

t4.

extension of time fo r the developer may
also suspend the p.","ryf,,1$g&,fi"d&rJiftQionsiae. 

expeaient.

Apart from the abou", ,huj\ftA$ffirffuction of the proiect was

*st":,""ii"ii:..r,ii;1i'fi ::iii:::1i#:i.:XHti',y:Xf ;?:
ition in the Hon,ble

disruption caused by Ga , towari 
-l- -'-\1116 urtcLrrurrs tu stop tne

or tr," *..it p"iitiJ#;;1'#:;i;:::I;:'ff :,i:ff f lr:t"J,:fffi:Xplans.of the respondent w-re adversely affected and it was forced toreeyaluate its construction ptans which Jr;;;l;; ;i]r*"- 
,",.'.

Delay caused by the Haryana Development Urban Authority (HUDAJ inacquisition of land for laying down sector roads lor connectins theprojecl The matter has been frrr
between HUDA and landowners. 

ther embroiled in sundry litigaiions
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ffiHARERA
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Due to the implementation of MNREGA Schemes by the Centralcovernment, the construction industry as ; ;;i; #, u""r"i".,ng
shorta-ge 

_of 
Iabour supply, due to lruori ."gui".ly ;;;";fi;;;;;",n

Delhi-NCR to avail benefits of the scheme. This'has airecilv caisea adetrimental impact to the Respondent, ,, it fr". U"". alln.rit i" *ri,
raDour torlonger and stable periods of time and complete construction in
a smooth flow.

l:::t,l:t :1r.:g i:.,h: suppry of stone and sand assresate, due tooroers passed by the Hon,ble SuDreme Court and the Ho-ible- High Courtof Punjab and Haryana prohibiting mining by contra.to." ir-"na'"-rnO
naryana.

d.

Complaint No. 3551 of 2021

Manufacturers of co al were prevented from
stone crushers.

making use ofclose biick plants and
Disruptions caused by u ns in Gurgaon every year.
Disruptions and d f cement and steel due to
various large-s na,

h. Declaration ofG rpose ofGroundwater
and restri
construction

i. Delayed re-
passing over the

The Hon'ble Nati
Control Authoriry (EF{O jsugddi}ectjire, 

",ia 
rn"*"."r'io' io',in,".

*:".:""j,":.ll eir Qua]baftE}66!1-rricr ."ei"o 
"rp".i"x;;;;,rs

f.

;;l:T#"Hilfr'enE{tiry'*'r""rn*:*;:
"ii"';"lli't'"*#,ffi qjffi*r*gv::n j::i:",,T"ff ,:T;

ensuring fast construction. Some ofthese partial restrictions are:
L

I.
ltt.
lv.

Construction activities could not be carried out between 6 p.m. to 6 a.m. for
L7 4 d,ays.
The usage ofDiesel Generator Sets was prohibited for 12g days.
The entries oftruck traffic into Delhi was restricted.
Manufacturers ofconstruction material were prevented f.om making use ofclose brict kilns, Hot Mix plants, and stone crushers.
Stringenuy enforced rules for dust control in construction activities andclose non-compliant sites.
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15.

ffiHARERA
#GURUGRAM

The imposition ofseveral total and partial restrictions on construction activities
and suppliers as well as manufa.

rendered the respondent ,,,*,"T;:,"t ::t::tilr:::o,i',::ffi,o"ji;
construction of its projects. This has furthermore led to significant ross of
productivityand continuity in construction as the respondent was continuously
stopped from dedicatedly completing the project. The severar restrictions have
also resulted in regular demobilization oflabour, as the respondent would have

being able to resume constru

added many additional weeks to

16. The Government of India

curb the spread of th

respondent as it was

for the sake of wo

to their villages and

there is still a struggl

with required momentum and

time ofconstruction,

India in March 2020 to

rely impacted the

nstruction activities

brce migrated back

ent in a state where

of workers to start

ffJ',X;t:::;:i*{;*

and complete the con e to lack of manpower.
Furthermore, some supplieri irdent, located in Maharashtra,

tly have led to more

of covid-l9, the entire
world went into I )n activities were halted
and no labourers were ava'rlable. In fact all the developers are still facing
hardship because of acute shortage of labours and even the RERA
Gurugram has vide order dated 26.05,2020 declared the covid 19 as a
calamityunder the force majeure crause and therefore therecannot be said
to be any delay in delivering the possession by the respondent. the
respondent "Vatika Express City,, has been registered with the Authority
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ffHARERA
HctlRuGRAr'/ Complaint No. 35S1 of2021

vide registration no.27l of 2017. Due to the various reasons and not
limited to delay on the part of the allottees, NGT notifications, covid_19
pandemic etc, the proiect has been majorly impacted. However, the
respondent endeavors to handover the unit within the timeline commi$ed
before HREM, Gurugram.

That the super structure ofthe tower is completed, flooring and plaster is
also completed. The respondent endeavours to handover the unit by
March 2022.

18. That the complainant has failed

with the terms and condi

buyer's agreement an

complainant has pai

consideration i.e.,

unit. There is an o

ts in time in accordance

ent plan annexed with the

ble to be rejected. The

/- out of total sale

consideration of the
03 /-

/- including interest
payable by the per the construction
linked plan opted nv,r,Ji@ffiffiSnfr.entwas 

made by the
complainant in February 20i efore the propose due date of
possession. It is fur${sqdbi@tl$rt@op$lanant is real estate
investors to make,pdEuillut"&fi.?#n!6ft&tfr 

" 
stort.pan of time.

However, it appears thatrtI"jr calculatior. - . --, r+ q'.plqr J urdu urFrr calculanofls and planning have gone wrong
on account of severe slump in the real estate market and the complainant
are now raising several untenable pleas on highly flimsy and baseless
grounds. The complainant after defaulting in complying with the terms
and conditions ofthe buyer's agreement, now wants to shift the burden on
the part ofthe respondent whereas it has suffered a Iot financially due to
such defaulters like the present complainant.

f
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19. That it is to be appreciated that a builder constructs a project phase wise
for which it gets payment from the prospective buyers and the money
received from the prospective buyers are further invested towards the
completion ofthe project. A builder is supposed to construct in time when
the prospective buyers make payments in terms of the agreement. One
particular buyer who makes payment in time can also not be segregated,
if the payment from other perspective buyer does not reach in time. The

buyers such as th
proceeding towards

20. That as per section 1

allottee to make a d
withdraw from the project.

problems and hurdles faced

considered while adiudicating

slow pace of work effects the i

increased cost ofco

suppliers, etc. The

oper or builder have to be

f the prospective buyers. The

eveloper, as it has to bear the

rs, contractors, material

nt by the prospective

of developer in

ry on the part ofthe

the allottee wishes to

d not make any demand for

plainant fr

co

;:':::':::,-"'""f ryKg'ff K=pr&tcomnraintisriabreto

21. Copies ofall the rele q! and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided
on the basis ofthese undisputed documents and submissions made bv the
parties.

E. ,urisdiction ofthe authority:

Page ll of t7
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22.

ffiHARERA
#GURuGRAM

The authority observes that it
jurisdiction to adiudicate,.. J:].,,"J:H;J,,11 :;j' ;: .#,T:T
below'

E, I Territorial jurisdiction

purpose with offices situated i n the present case, the project
in question is situated within ing area of Gurugram district.
Therefore, this authority jurisdiction to deal with
the present complaint.

E. II Subiect ma

Section 1t(4)(a) of promoter shall be
responsible to the all

e. Section 11(al(a) is
reproduced as hereu

Section 77(4)(a)

Section 34-Functions of the Authortty:

344 ofthe Act provides to ensure compliance ofthe obligations cast upon thepromotert the allottees and the rt
and regulations made,h"r"rrd"1.o' "*'" onents under th is Act o nd the rules

So, in view of the provlslons of the Act quoted above, the authority has
complete jurisdiction to deaide the complaint regarding non-compliance

As per noHfication no.l/92 /2017-7TCp dated 74.t2.2017 issued by Town
and Country planning D.rpartment, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all

d.,.&\
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ffiHARERA
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of oblisations bv the promoter leav,n* r.,r".o,nrlirililnil ,.-,o o"
decided by the adludicating officer ifpursued by the complainant at a later
stage.

F, Findings on the objecHons raised by the respondent
F. I Obiection wr.t force maleure

22. It is contended on behalf of r"esp6p6"r,76uilder that due to various
circumstances beyond its r

the projecs resurting,,,,'::::; I;::'i:::i::"Tr"fiTilT
Hon'ble Supreme Court, introduction of new highway being NH_352W,
transferring the Iand acquired for it by HUDA to GMDA, then handing ove.to NHAI and re_routing of high-tension lines passing through the land ofthe proiect. But aI the preas advanced in this regard are devoid of merit.The passing of various orders to control pollution in the NcR_region
during tlre month of November is an annual feature and the respondent
should have taken the sam(

similarly, the variou, o.au, 
nsideration before fixing the due date'

's passed by other authorities cannot be taken
as an excuse for delay.

23' rt is observed that the respondent was liable to complete the construction
ofthe project and the possession ofthe said unit was to be handed over by11.08.2020 and is claiming benefit oflockdown amid covid _19. In view ofnotificauon no. 9/3_2020 da

months reraxation r," r" .,:"j-i; :;;,11 ff;:::':,H,:":::i;
due date for this project is considered as 11.08.2020 + 6 months,possession is to be handed

railedtohandoveroor."rr,onoJrlJno,ln;T;'JlT:"fi fi ffi :::::;
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ffHARERA
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the occupation certificate /part OC is not yet obtained by the respondent
from the competent autlority.

Entiflement of the complainant for refund:

Direct the respondent to refund of Rs. 34,21,409/_ along withprescribed rate of interest.
The complainant booked a fiat, bearing no, 15, ST H_23, and having a super
area of 1350 sq. ft., in the said project. On 11.08.2016, a builder buver

)?

agreement was executed b

that the said unit would be

85,63,903 /-. Further, it
possession ofthe said

was also consolida

complainant paid

different transaction

24. The respondent s

es wherein it was concurred

a sale consideration of Rs.

-the complainant's that the

in 48 months and same

a{${er's agreement. The

tion i,e. Rs.34,21,409/- rhrough

Nryl", 
being the habitual

nele tO the payment plan and
defaulter in terms ofp
violated the terms and co t. It is to be noted that the

:*:::il:;:::H"#ffi ffiffi ffij;J::#"1",J::1andpayabre. (rJi(Uol,.,;,,
25. Keeping in view the fact that the allottee/complainant wishes to withdraw

from the project and demanding return of the amount received by the
promoter in respect ofthe unit with interest on failure ofthe promoter to
complete or inability to give possession ofthe unit in accordance with the
terms of agreement for sale or duly completed by the date specified
therein, the matter is covered under section 1g(1) of the Act of 2016.
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26.

27.

trHARERA
#GURuoRAM Complaint No. 3551 of 2021

The due date of possession as per agreement for sale as mentioned in the

table above is 11.08.2020 and there is delay of 1 year 20 days on the date

of fi ling of the complaint.

The occupation certificate/completion certificate ofthe proiect where the

unit is situated has still noi been obtained by the respondent/promoter.

The authority is of the yiew that the allottee cannot be expected to wait
endlessly for taking possession oL![9 allotted unit and as observed by

'-v.aiy'--;
Hon'ble Supreme Court of Indi

-$&[W- 
n"'"' Reattech Pvt Ltd' vs'

Abhishek Khanna & Oo, gW gislt_ y. SJAS of 2019, decided on77.07,2027;l(lffi6fl
28.

.r,, ,.-Jr,t. .,j,_..
".... The occupation certificate ;i ioi aiiia e * o, o, dote which
clearly amounts to defciency of service. The o ottees cani,it;;;;';; *
woit indelnitely Ior possession olthe apartments ollotted to the^,;;; rr"thq be bound to take the opartments in phqse I ofthe Droiect.......,,r'- I n i tt ll rt t ii1---"'""

Further in the iudgement.of the Hon,bie Supieie Court of India in the
- \ U':. \.li r ,rr,"

cases of lvewtecrr promoters and Devetg-per; f iivate Limited Vs State of-*a-:::7
U,P. and ORS. 2021-2O2Z,RCR(il,_J17 and reiterated ln case of M/s_ u tt'a,t J4 Li -/r--- "'---
sana Realtors prlvate Lihlted & other Vs Unton of India & others SLp

(civit) No. fioos olzoid aiiiiia oi i?.l,os.zoz). rt was observed that :

'_25. 
.fhe yl _S:yltfred right of the altottee to seek refund relerred under

Section 18(1)(a) ond kction 1g(4) of the Act i, ,ot a"priarrt on iry
contingencies or stipulations thereol. It oppeors thot thi lepisloture-hus
consc.iously provided this right oI refund on demand os on inconditional
obsotute right to the allottee, ifthe promoter foils to give possession of the
oportment, plo.t or building within-the time stipulotid under the teris o1
Lhe ag_reement regordless of unloreseen events or stay orders of theCourt/Tribunal, which i. in either woy not ,ttrilutoii"- i i,n"
allottee/home buyer, the prom_-:..er is undir an obligatioi ii i"f*a tn"amount on demdnd with interest ot the rate prelcribed ty the Siate
G overnm en t i n clu d i ng co m pen s a ti on i n the m rrr), p ro, i i ia 

-,in 

a 
"irn-" 

)r,
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29.

with the_pro-viso that if the allottee does not wish to withdraw from theproject, he sholt be entitted Ior interest Ior ile perioa oSaiiiy iiti n-onaing
over possession otthe rste prescribed,,,

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016 ot the rules and

regulations made thereunder or to the allottee as per agreement for sale
-l

under section 11(al[a). The pr{moter has failed to complete or unable to

applicable as on date +Zolol as.- n ,*PIli"iii:i{e}1}e ts orthe Haryana

Relr Estate E*'"tlzYirrrliT,?,q81{.i iorz r,o^ the date or
each payment till the actual date of rehrnd of bii arnount within the

timelines provided in rule 16 ofthe Haryana Rules 2017 ibid.

Dlrecuons of the authorltyl

Hence, the authority hereby passes this order and issues the following
directions under section 37 of ttie Act to ensure compliance of obligations

30.

H.

31.
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Hence, the authority hereby passes ,noi*Jlolffi,,o,r,ru
directions under section 37 ofth
cast uDon tho --^*^.-. 

le Act to ensure compliance ofobligationscast upon the promoters rr r".:l: tunctions;;;;;;:il::;
under Section 34(0 ofthe Act ofz016;
i. The respondent/promoter 

is r
Rs ?4 ?1 .t^o t - .t 

lirected to return the amountreceived i.e.Rs. 34,2L,40g /- to the complainz 
'-- " "r! arrruulrt recerved i'e'

fthe Stet. p--r. ^. r ,. _ 
lnt with interest at the rate of 10.70o/o

applicable as on date +20701

[the state Bank of India highest 
Lttc tarc oI 1o'70o/a

appricaue as nn rra*^ , rnz r 
:.marginal cost of lending rate (MCLR]

Real Estate (Regulation and
under rule 15 ofthe Haryana

each payment till the date
tJ Rules,2017 from the date of

ii. A period of 90 days

directions given i
ts to comply with the

would follow.
Iegal consequences

J.J.

JZ. Complaint stands

File be consigned to

31.

rder and failin

HA
'Y"EWwuR*milaA[d,lJ*;ai*,

Haryana Reat e.trtu n"ffiffi Ruthoriry, curuffib"r
27.03.2029
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