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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1002 of 2021

Date of filing complaint: | 18.02.2021

First date of hearing: 25.03.2021

| Date of decision  : 21.03.2023

Manohar Khera
R/o: E A-82, Inder Puri, New Delhi-110012. Complainant

M/s Vatika Limited _ §
address: Vatika Triangle, S

Phase-i, Block-A, M. G. Respondent
3 ~=§:
£33,
CORAM: g
Shri Vijay Kumar Gi )g Member
Shri Ashok Sangwa’gm L Member
Shri. Sanjeev Kumaﬁo?‘é_ , Member

APPEARANCE:  \ &

Sh. Amberish Kharband?% Q ?3,— Complainant

Sh. Dhurv Dutt Sharma T — Respondent

The present compgﬁunt ha‘s beeﬁfflled 'by the *’complamant/allottee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11 (4)(a) of the Act wherein it is inter
alia prescribed that the .romoter shall be responsible for all

obligations, responsibilities and functions under the provisions of
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the Act or the rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the
possession and delay period, if any, have been detailed in the

following tabular form:

S.no| Heads

':\India Next, Sector 81, 82A,

1. Project name and Vati
3,84 and 85 Gurugram.

location

2. Project area

113 0f 2008 dated 0106 2008 valid
upto 31.05.2018

71 of 2010 dated 15.09.2010 valid
upto 14.09.2018

“#62 of 2011 dated 02.07.2011 valid
-| upto 0.07.2024

ed 07.09.2011 valid

5. | RERA Registered/ n .Not-registered
registered,” ™ | | 1D YA N A
i Fidemo. N\, g I &”’}5‘ bloék%z (Page i6 of complaint)

7| Unit area admeasuring | 1725 sq.yds.

8. | Date of allotment letter N/A

9. Date of builder buyer | 30.04.2014

agreement (Page 13 of complaint)

10. | Possession clause 15. Schedule for possession of the
said residential plot
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The Developer based on its present
plans and estimates and subject to
all just exceptions, force majeure
and delays due to reasons beyond
the control of the Company
contemplates to complete
development of the said
residential plot within a period of
4 years from the date of execution
of this Agreement unless there

11. | Due date ofié/se'éé'g‘m * ”3'6 04 2018 (due date of possession
1 el

y ,,}" m,_ c ag eement)
- 0.

12 il Rs(lzlzﬁll 246/- |
' [las per, sog dﬁed 24.05.2019,
a;imeé(ur ige 46 of complaint)
13. Rs. 5§ 55,650/ /'
| (as M ted 24.05.2019,
-&f? A'}‘, ngqubv sPage 46 of complaint)
14. Not-obtained as confirmed by the

of' ge rggpondent during

otoered
Y1 g = it

(=IKAIVI

15. | Offer of po'qsffin 3

i

B. Facts of the complaint: |

L L

3. The complainant has made the following submissions in the
complaint:

a. That the complainant in the year 2014 was looking to purchase
a residential property for the residential purposes, and was
approached by the respondent for purchasing a plot in the
residential plotted colory being developed by it named “Vatika
India Next” located at Sector 82, Gurugram. The respondent
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presented a very rosy picture of the project and assured that the

project was going to be one of its kind with world class facilities,
luxury and comfort. Believing on its representations, the
complainant decided to book a plot in the project and made an
advanced payment of Rs. 3,00,000/-. Thereafter a buyer’s
agreement was executed between the parties on 30.04.2014
whereby plot bearing no. 5, bloc E-2 admeasuring 1725 sq.ft.

was allotted to the complainant.

b. That the agreement contz it

z “one-sided, unreasonable and
k t

mp é‘inant could not negotiate on
T .y

sspond &aj&gad already collected

s v

'T:rds tl}% consideration of the

unit by theI} fan ary’ dlsagreement would have led to

cancellation o J;b 8 unit anﬁ fogfe turg of Ehgearnest money i.e.,
10% of the totfjec

clause 15 of th”e vaag,? mgnt ééth% pds‘se,ssmn of the unit was

nsq:lergtlop aﬁd broRerage Further, as per

promised to be offerqd W1th1n a perléd 4 years from the date of

' '0.04 2018. However, despite

execution of the agreemen &b

_. sﬂ-ﬁ ﬁ-ags,

he %fprolect is nowhere near
completion. It,utterly Jalled to -prowde possession of the unit

the lapse of a

within the promnSevatlme‘penod and the’ p0531b111ty of offer of

possession in the near future seems impossible.

c. That the total sale consideration of the plotis Rs. 1,46,11,246/-
and out of which the respondent has collected a substantial
amount of Rs. 53,55,650/- The complainant has timely paid all
the demands raised bv it hoping that the project would be
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completed within the promised time period but the respondent

has only made false promises to enrich itself with huge amount.

That the respondent has filed form A-H with Authority,
Gurugram on 23.05.2019 and registered the project vide RERA-
GRG-PROJ-217-2019 wherein it has stated that the tentative
date of completion of the project is 31.03.2024 i.e., a delay of
almost 6 years from the promised date of delivery of

possession.

That the complainant is
on the representation e 151

providing tlmely u" ‘

unit was promised to ‘Je.,g erggi by 30. 28%2018 Despite an
. WHd G 1
inordinate degg of almost 3 );gaﬂ-Q from the promised date of

possession, t ﬁ
project in all re:

espo ﬂ'e%; Has ﬂe? to complete the
é‘L LT

d pffe;' t 1@1’0]‘ possession. Further

Cyigpi%gl&é‘ and as per its own

qf‘ '_'t@‘l‘tﬁ‘grave‘ financial loss, the

complamants*al  had ‘to waste-valuable time in visiting the
office of the respo dgqt,s@@r!g%}ﬁq rgp}-esentatlons to it,
which have clearly been of no avail. While at the time of selling
the unit, it gave a rosy picture of the project, the complainant
has only received false promises and now feel cheated by it. For
the past 6 years, the complainant has been running from pillar
to post, seeking aé&oun*ability of his money and dream home
which has now been further delayed to the year 2022. He has

suffered grave financial loss, mental pressure, harassment and
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agony at the hands of the respondent and seek compensation

with interest, penalties and damages. It is respectfully
submitted that innocent consumers cannot be left at the behest

of unscrupulous organization such as the respondent.
C. Relief sought by the compiainant:
4. The complainant sought following relief(s):

i. Direct the respondent to refund the entire amount paid by the

complainant.

D. Reply by respondent:

y 'espﬁndéﬁté'}ﬂimblx submits that each and
TG W

every aver ; 'and contention, as!"e made/ralsed in the
ry 3 ,D

complaint, ul ‘égs spe i1ﬁ$ll§ ad;m t ed be taken to have been

categorically y ed ﬁby re

t . ; | .s:ss-'-
travesty of fact n&* Jd [ L7

=] -

(b) That the reliefs snugh‘t» V. the complamant appears to be on

pol dt and ’may be read as

misconceived ant "ncgpthe complainant is

estopped fro ai aé*‘raised in respect thereof,

besides thel_sai p‘ eas )Jf:mg lﬂegal \misconceived and

erroneous.

(c) That further, without prejudice to the aforementioned, even if
it was to be assumed though not admitting that the filing of the
complaint is not \;s;ithnut jurisdiction, even then the claim as
raised cannot be said to be maintainable and is liable to be

rejected for the reasons as ensuing.

Page 6 of 21




HARERA
® SGURUGRAM Complaint No. 1002 of 2021

(d) Thatit has been categorically agreed between the parties that

subject to the complainant has complied with all the terms and
conditions of the buyer’s agreement and not being in default
under any of the provisions, formalities, documentation etc.,
and subject to force majeure conditions, the developer

contemplates to complete construction of the said plot within

4 years from the date of execution of the agreement unless

the control of:'ﬁh

below: 1
imy

a. Decision of t g’)dx MGAIL) to lay down its
gas plpelmel& Wi §pf)roved and sanctioned
project which ‘cor tmed the_ respondent to file a WI'lt
petition in the Ho ’Qﬁtéh (

directions to stop thendlsr.u ontaused by GAIL towards the
project. Howev DO salofithe writ petition on grounds
of larger pu -f_r gl:igs of the respondent
were adversely af orced  to reevaluate its

constructio mlan vﬁl'{: along delay,
b. Delay caused-—?y iz‘n‘ya 7Developme“'nt Urban Authority

(HUDA) in acquisition of land for laying down sector roads for
connecting the project. The matter has been further embroiled in
sundry litigations between HUDA and landowners.

C. Due to the implementation of MNREGA Schemes by the Central
Government, the construction industry as a whole has been facing
shortage of labour supply, due to labour regularly travelling away
from Delhi-NCR to avail benefits of the scheme. This has directly
caused a detrimental impact to the Respondent, as it has been
difficult to retain labour for longer and stable periods of time and
complete construction in a smooth flow.
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d.

Disruptions caused in the supply of stone and sand aggregate, due
to orders passed by the Hon’ble Supreme Court and the Hon’ble
High Court of Punjab and Haryana prohibiting mining by
contractors in and around Haryana.

Manufacturers of construction material were prevented from
making use of close brick kilns, hot mix plants and stone
crushers.

Disruptions caused by unusually heavy rains in Gurgaon every
year.

Disruptions and delays caused in the supply of cement and steel
due to various large-scale agitations organized in Haryana.

Declaration of Gurgaofsas;a.Noti

1<

fied Area for the purpose of

Delayed re-routin HBVN of ¢
line passing over the project.

% SR ‘ \
The Hon'ble “National,.G rggqﬁﬂ'rg'ibh% (NGT)/Environment
Pollution Control Authority .(EPCA) issued directives and

é’&’br%i inl Air qangm the Delhi-NCR

region, especidlly, during winter months./Among these measures
im 33 on construction activities for a total period of

70 days betw .'

B@?r 2016 to D @m er 2019.

Additionally, impn iﬁgl},,g;ﬁs V€ ggl%a restrictions from time
to time prevented the Respondent from continuing construction
work and ensuring‘fas%' _ r&ction. Some of these partial
= Y . § s
restrictions ﬁe? tke », ?' |
i. Constructionactivitiescould notbe carried out between 6 p.m. to 6

a.m. for 174'days.; l 7 ™ A

” i 1.7 f [ # J2

i, The usag&eﬁﬁ sﬁelgﬁgrgeﬁg_tgfr;s'pgswﬁs Rrohibited for 128 days.

iii. The entries of truck traffic into Delhi was restricted.

iv. Manufacturers of construction material were prevented from
making use of close brick kilns, Hot Mix plants, and stone crushers.

v. Stringently enforced rules for dust control in construction activities
and close non-~ompliant sites

[ ——n

(f) The imposition of se.eral total and partial restrictions on

construction activities and suppliers as well as manufacturers of
necessary material required, has rendered the respondent with no
option but to incur delay in completing construction of its projects.

This has furthermore led to significant loss of productivity and
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(8)

(h)

(i)

continuity in construction as the respondent was continuously
stopped from dedicatedly completing the project. The several
restrictions have also resulted in regular demobilization of labour,
as the respondent would have to disband the groups of workers
from time to time, .which created difficulty in being able to resume
construction activities with required momentum and added many

additional weeks to the stipulated time of construction.

The Government of India imposed lockdown in India in March

where there| -_ a struggleatbgﬁmfblhze:ad%quate number of

: ﬁ | -4
workers to s% d.domy tg}cnon of the project
due to lack of? erniore, s6me suppliers of the

respondent, loc- arask

: ;- s %@reﬁ’?dl unable to process
orders which inadve %yﬁgvgﬁed% more delay.

Due to the 3

could not be comfleted ‘an tﬁe same 15 already been

Qe[ J:emplpuﬁ'ﬁ v*i;de email dated

21.10.2020. It has already been provided various alternate

communicat

options but till date complainant has not agreed for any

alternate unit.

That the complainant has failed to make payment in time in
accordance with the terms and conditions as well as payment
plan annexed with the buyer’s agreement and as such the

complaint is liable to be rejected. He deliberately concealed
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()

(k)

the fact that on 20.03.2014, He wrote a letter to the respondent
that due to financial constraints he is unable to pay
installments on time and requested for extension. He cannot

expect timely delivery of possession when they themselves are
at fault.

That the complainant is real estate investor who have made
the booking with the respondent only with an intention to

make speculative gains anq;}_-_;__e profit in a short span of time.

However, it appears that th dlculations and planning have

gone wrong on accouni_:{?;i_ \;gr‘e\slump in the real estate
market and thelf;i:jﬁi ant:

tighly flir ind %seless grounds. The

_.@arbw now raising several

complamant ﬁer defauIting in comply-lrfg with the terms and

That t is to be d.tha *aébmlder constructs a project
phase wise for § t.gets pa) Fom the prospective
buyers and the money recen%d from the prospective buyers
are further nkégté'a towards\fﬁe completion of the project. It
is important to note that a builder is supposed to construct in
time when the prospective buyers make payments in terms of
the agreement. It is important to understand that one
particular buyer who makes payments in time can also not be
segregated, if the payment from other prospective buyer does

not reach in time. It is relevant that the problems and hurdles
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faced by the developer or builder have to be considered while

adjudicating complaints of the prospective buyers. The slow
pace of work affects the interest of a developer, as it has to bear
the increased cost or construction and pay to its workers,
contractors, material suppliers, etc. The irregular and
insufficient payment by the prospective buyers such as the
complainants freezes the hands of developer/builder in
proceeding towards timely fg-:ampletlon of the project.

Copies of all the relevant dol ’ﬁave been filed and placed on

record. Their authentu:lty : 'spute Hence, the complaint
can be decided on th these l{njls%lted documents and
i o7 B { ; l}

bmissions made by

both the parties T%} ‘th documents haveiqlscs been perused by
the authority. f
Jurisdiction of th ;ﬂjf}-,

matter jurisdiction to a

reasons given belH Z! R F i )

E.I Territorial j ]un diction

GUIKUGIXAIY
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued

by Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning
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area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.
E.II Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottees as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligu J ‘
the provisions of this A Lo
thereunder or to the allo|

association of allo s‘ asx_
the apartments, ildir

ponsibilities and functions under
he ‘fules and regulations made
‘ _l‘- the agreement for sale, or to the
"e may. be, till the conveyance of all
5 ?3’ may be, to the allottees,

or the common ¢ \_of aHotEé;es or the competent

authority, as the

Section 34-Fu ns uthority: | = '
G "T%M AN
34(f) of the Act pr %u&gs tg ensure com liance,of éhe obligations cast
upon the promo {F@ Ho es!@an{ the mal ‘estate agents under
this Act and the r q&md regu atfbns ma e thereunder.

So, in view of the provnslons ofte Act sguoted above, the authority

% re— ._,:._—-ﬂ—
has complete jurisdiction to decide the complaint regarding non-

o AW N4 N Tarh'
compliance of obliganons by the promoter leaving aside
'l B IatB Ve

compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.

Further, the authority has no hitch in proceeding with the
complaint and to grant a relief of refund in the present matter in
view of the judgement passed by the Hon'ble Apex Court in

Newtech Promoters and Developers Private Limited Vs State of
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U.P. and Ors.” SCC Online SC 1044 decided on 11.11.2021 wherein

it has been laid down as under:

“86. From the scheme of the Act of which a detailed
reference has been made and taking note of power of
adjudication delineated with the regulatory authority and
adjudicating officer, what finally culls out is that although
the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading
of Sections 18 and 19 clearly manifests that when it comes
to refund of the amount, and interest on the refund amount,
or directing payment of interest for delayed delivery of
possession, 0: penaltyy n.d, 1terest thereon, it is the
regulatory authoric, Whigl s the

determine the outcom

when it comes to a.'¢ " ,g(lmeeking the relief of
adjudging compeénsatil rest thereon under
Sections 12, '14‘%.18: e ‘adjudicating officer
exclusivel Pg,arp _:g( od;tenmae,@kgepmg in view the
collectiv g of Sec ’Tread withiSection 72 of the
Act. if t ﬁrmuon “Under'Section 12, 14, 18 and 19
other than pensa;g@n as env:sqged if extended to the

;fzsrﬂ E Jé\oug view, may intend

elamb cope f the powers and functions

of the adjudicating offic d on Z,l and that would
be againstthgimanaat oflg

Findings on the ob]ectim}s ralsed by the respondent.

F.I Objection w.r.t. force ma]eure,..w’

The respondent- | gaige@erlod on account of
force majeure condltlons be allowed toit,dt ralsed the contention
that the constructro’gn‘of the‘pr()]ect was "delayed due to force
majeure conditions such as shortage of labour, various orders
passed by NGT and weather conditions in Gurugram and non-
payment of instalment by different allottees of the project but all
the pleas advanced in this regard are devoid of merit. The flat
buyer’s agreement was executed between the parties on
30.04.2014 and as per terms and conditions of the said agreement

the due date of handing over of possession comes out to be
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30.04.2018. The events such as and various orders by NGT in view

of weather condition of Delhi NCR region, were for a shorter
duration of time and were not continuous as there is a delay of
more than three years and even some happening after due date of
handing over of possession. There is nothing on record that the
respondent has even made an application for grant of occupation
certificate. Hence, in view of aforesaid circumstances, no period

grace period can be allowed to the respondent- builder. Though

i
F

. paying the amount due but

1-.
; %Pﬁ’(.
s },-.q holders concerned with the said

project be put on ho? €to
the allottees. Thus, ‘pg t _

.j?-"a;' It\g ‘ﬁé}lj settled principle

that a person can %%ke b(e Lt?’f } rongs
m

As far as delay i ’@o{‘ﬂ ctipn du break of Covid-19 is

lg%due to fault of some of

X

nden% cannot be given any

leniency on base

)
» i
-

Halliburton Offshore

" g11 fase titled as M/s
nc.~V/S Vedanta Ltd. &

r@mmg/ 2020 and L.As 3696-

&e%e%tﬁa

“69. The pa}tm’gn\pérfo{r}?mcg the Contraetor cannot be
condoned due to the COVID-19 lockdown in March 2020 in
India. The Contractor was in breach since September 2019.
Opportunities were given to the Contractor to cure the same
repeatedly. Despite the same, the Contractor could not
complete the Project. The outbreak of a pandemic cannot be
used as an excuse for non- performance of a contract for which
the deadlines were much before the outbreak itself”

Anr. bearing no. -M.P (1)

3697/2020 dated 29,0
‘ "““*a

14. The respondent was liable to complete the construction of the

project and the possession of the said unit was to be handed over

by 30.04.2018 and is claiming benefit of lockdown which came into
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effect on 23.03.2020 whereas the due date of handing over of

possession was much prior to the event of outbreak of Covid-19
pandemic. Therefore, the authority is of the view that outbreak of a
pandemic cannot be used as an excuse for non- performance of a
contract for which the deadlines were much before the outbreak
itself and for the said reason, the said time period is not excluded

while calculating the delay in handing over possession.

FII Objection regarding 'e'ntit]‘gm%nt of refund on ground of
=

complainant being investor, - ’:égf £

The respondent has taken a s_tnd' that the complainant is

onslimer; 'therefore,

S

protection of the A nd there _

fAct. Thi Fésp"ﬁﬁeni‘i%& ‘ub mitted that the
- N - |

g éwteg”tﬁ;at“tf@ﬁgis enacted to protect the

YAVA B B R ERIY

e&;f %h% réiﬁl %stiq‘tgﬁ”qé,cpﬁr. The authority

L @if »-__? s' i il Vi
observes that the l%% o1 &Wc in stating that the Act is

= REG
enacted to protect the inter stnf‘é?ﬁsurﬁ%r of the real estate sector.

It is settled pri Ci A iﬁp t:':l =h !*"'

introduction of a tue b tates-m -i-r;aimg—a& objects of enacting
@ij{: 1 { VANYI
a statute but at thésame time, préamble cannot be used to defeat

under section 31

preamble of the

interest of cons

. preamble is an

the enacting provisions of the Act. Furthermore, it is pertinent to
note that any aggrieved person can file a complaint against the
promoter if the promoter contravenes or violates any provisions of
the Act or rules or regulations made thereunder. Upon careful
perusal of all the terms and conditions of the apartment buyer’s

agreement, it is revealed that the complainant is buyer and they
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have paid total price of Rs. 53,55,650/-to the promoter towards

purchase of an apartment in its project. At this stage, it is important
to stress upon the definition of term allottee under the Act, the

same is reproduced below for ready reference.

2(d) "allottee" in relation to a real estate project means the
person to whom a plot, apartment or building, as the case
may be, has bee:. allotted, sold (whether as freehold or
leasehold) or otherwisc transferred by the promoter, and
includes the person who s I%guent!y acquires the said
allotment through sale, transfe
include a person to whoni plot,.
as the case may be, is given'on'rent

terms and condltlo?’%&_" . 4 1 deg,s»agreement executed

-. X, = L i W
ki e - % 0
St LAY

A : \
between promotgg _:.- complamant,nt is\crystal clear that the

complainant is a gUo}tee s tgéﬂ.lb%gct mtgwgs&allotted to her by
the promoter. Th@i@gnrgpﬁof%nvgstqr 1q|nq,t ;iefmed or referred in
the Act. As per the M@tfguévegu 1@ séﬁ&unn 2 of the Act, there

'theré cannot be a party having

Real Estate Appellate

Tribunal in order dated 29,01 2019 “in appeal no.
00060000000105‘5!?- t}tle‘d':‘asM/s»f:S‘rushtnSangam Developers
Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr. has also held
that the concept of investor is not defined or referred in the Act.
Thus, the contention of promoter that the allotteé being investor is

not entitled to protection of this Act also stands rejected.

Findings on the relief sought by the complainant:
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G.I. Direct the respondent to refund the paid amount along
with interest.

17. In the present complaint, the complainant intends to withdraw

from the project and is seeking return of the amount paid by him in
respect of subject unit along with interest. Sec. 18(1) of the Act is

reproduced below for ready reference:

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give
possession of an apartment; plot,-or building.-

) 3"

(a)in accordance w:tb§ , ‘s of the agreement for sale

spec:ﬁed therein; q -
(b)due to d:scon Q as a developer on

&the registration

¢ on deman w’fh Hﬁttees in case the
allottee ﬁ ‘to wrmdraw from th pgj ct, without
prejud:'c; y other, remgdﬂ%gﬂa:?% eturn the
amount received b,g h m nr gec of that apartment,

as 3 t};mterest at such

. ' @res;cnﬁed m this Eggha?f including
compensatiol mt{wmannems prov?ded Under this Act:

Provided thi
withdraw f:?%bg

over of the pses é
- 2 5 ;.. ‘)_.;:'!:_:
(Emphasiss up Iggdj?;* AS 5'_ ; < Fs

18. Clause 15 of the b yelis FF? jan‘ient,g?tgd 30,04. %014 provides for
the handing over.of‘posse gﬂlsﬂeprot\iuced below for the
reference:

“The Developer based on its present plans and estimates and
subject to all just exceptions, contemplates to complete
construction of the said building/said Apartment within a
period of 4 years from the date of execution of this
Agreement unless there shall be delay or there shall be
failure due to reasons mentioned in other Clauses

herein........... Emphasis supplied.”
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Entitlement of the complainant for refund: The respondent has

proposed to hand over the possession of the apartment within a
period of 4 years from date of execution of builder buyer's
agreement. The buyer’s agreement was executed inter se parties on

30.04.2014. Therefore, the due date of possession comes out to be

30.04.2018.

The complainant booked a unlt m—---the above said project for a total

within. 4 From the signing of
s, lF?:r Yegfﬁ- gning

Saorsps JL B

thatﬂthé all'o /cemplamant wishes to

te rﬁabihty?;to give possession
| ') A Vi ¥

of the unit in acc?rd@sjc? tw.%tp t rms of agreement for sale or
duly completed b}ﬂé st}zii:la"gpkegl o ti'nérel , ‘the matter is covered

under section 18(1) of the Act of 2016.

The due date of possession as per agreement for sale as mentioned
in the table above is 30.04.2018 and there is delay of 2 years 9
months 19 days on the date of filing of the complaint. The

occupation certificate/completion certificate of the project where
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the unit is situated has still not been obtained by the respondent-

promoter. The authority is of the view that the allottee cannot be
expected to wait endlessly for taking possession of the allotted unit
and for which he has paid a considerable amount towards the sale
consideration and as observed by Hon’ble Supreme Court of India
in Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil
appeal no. 5785 of 2019, decidggﬁ{_gn 11.01.2021.

e " ly for possess:on of the
4 n Eﬁwe bound to take

a..* ":.j ;'Q%

qaid o
-Deve?opers Private Limited

the cases of New 5 gromoters anc

Vs State of U.P. % Ors. | su rai Etii ated in case of M/s Sana

Realtors Private L othe on of Indra & others SLP

as under:

[Lhe allottee to'seek refund
_ )(a) and Section 19(4) of

i "o any “contingencies or
snpu.'%t’["hs th@}‘p‘d}; {t s ﬁqr fhe legislature has
consciously providedthisright Df refund on demand as
an unconditional absolute right to the allottee, if the
promoter fails to give possession of the apartment, plot
or building within the time stipulated under the terms
of the agreement regardless of unforeseen events or
stay orders of the Court/ Tribunal, which is in either
way not attributable to the allottee/ home buyer, the
promoter is under an obligation to refund the amount
on demand with interest at the rate prescribed by the
State Goveinment including compensation in the
manner provided'under the Act with the proviso that if
the allottee does not wish to withdraw from the
project, he shall be entitled for interest for the period
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of delay tiu handing over possession at the rate
prescribed.”

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for
sale under section 11(4)(a) of the Act. The promoter has failed to
complete or unable to give possession of the unit in accordance

with the terms of agreement for sale or duly completed by the date

5%
- SRy
respect of the unit mthc-lnteregﬁq’téu

3 r ‘s..‘ ] :_ . i b o

r\ Which% he may file an
2N A E]

- rd i
ti!};n _Wifﬁ ‘the adjudicating

2016.

The authority her

g

complainant the amc

interest at the r@p{j .70
marginal cost of lending ra.e (M

prescribed under rule 15 of the Haryana Real Estate (Regulation

s. 53,55,650/- with

.4

| (the State\ Bank of India highest
B RA

applicable as on date +2%) as

and Development) Rules, 2017 from the date of each payment till
the actual date of realization of the amount within the timelines

provided in rule 16 of the Haryana Rules 2017 ibid.

Directions of the Authority:
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27.Hence, the Authority hereby passes this order and issue the

following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoters as per the

functions entrusted to the Authority under Section 34(f) of the Act
of 2016:

i. The respondent/promoter is directed to refund to the
complainant the entire amount of Rs, 53,55,650/- paid 'by him
along with prescribed ratq,«Q& mterest @ 10.70% p.a. as

2] Vl]ay Kumar Goyal
,,é_\.‘ g\ ;.;7 Member

1"

ity, Gurugram

Dated: 21.03.2023
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