
ERA
Complaint No. 4846 of 2021

and, 4851, of 2027

RE THE HARYANA RL^[ ESTATE REGULATORY AUTHORITY,
GURUGRAM

Date of decision: 2A.03.2023

OF THE M/S ORRIS INFRASTRUCTURE PVT. LTD.

P

S,No.

7

IECT NAME

Case No.

cR/4846 /202r

cR/4851/2027

TOWERS"

title
Malhotra and anr.

cture Pvt. Ltd.

anr.

re Pvt. Ltd.

fa
>?lxl
tllr

Shri

Shri

Lok Sangwan

Ljeev Kumar Arcra

Member

Member

p&r& X F *fn*l;,..*"comprainant
Counsel for the respondent

ORDER

order shall dispose both complaints titled as above filed before this

ty under section 31 of the Real Estate (Regulation and

) Act, 2016 [hereinafter referred as "the Act"J read with

28 ofthe Haryana Real Estate (Regulation and DevelopmentJ Rules,

7 (hereinafter referred as "the rules"). Since the core issues

CE:

Shri V Kathuria

Ms. Rustagi
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Complaint No. 4846 of 2021
and 4851 of 2021

emanating from these complaints are similar in nature and the

complainant in the above referred matters are allottee of the project,

nalnely, Floreal Towers, Sectors 83, Gurugram, Haryana being

deyeloped by the same respondent. The terms and conditions of the

buyers' agreement that had been executed between the parties inrer se

arq also almost similar with some additions or variation. The fulcrum of

the issue involved in both these complaints pertain to failure on the part

;sured return in terms of the

agreement, handover of actu possession of the subiect unit

2. The details of the complaints, reply status, unit no., date of agreement,

possession clause, due date of possession, total sale consideration, total

paid amount, and reliefsought are given in the table below:

rossessionfhuse, ue"scneaubffi@ffiaiountt

*HARERA
ffiaJRuGRATr,t

The company based on its present plans and estimates and subject to all just exceptions,
contemplates to hand over the possession of the Building/ said Unir within the period of 36
months from the date of execution of the Space Buyer's Agreement by the Company

rns and esti
;ion ofthe B
of the SDac

unless there shall be delay or there shall be failure due to reasons mentioned in Clauses

(13.1). (13.2). (11.3) and Clause (35) or due to failure ofAllottee[s) to pay in time the price
of the said Unit along with all other charges and dues in accordance with the schedule of
payments given in Annexure B or as per the demands raised by the Company from time to
time or any failure on the part of the Allottee(s) to abide by any terms or conditions of this
Space Buyer's Agreement.

Table for both the comDlaints
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ERA

4. Direct the respondent to execute a conveyance deed
handover the actual physical possession of the unit

Complaint No. 4846 of 2021
and 4851of2021

oc- 16.08.2017
[Page 15 of

reply)

ConsL
possesslon
ofrered on -
10.04.2018

(Page 72 of
complaant)

oc- 16.08.2017
(Page 15 of

reply)

Const.
possession
offered on -

10.04.2018

(Page 73 of
complain0

in both the
1. Direct the respondent to

payable Uy it to the complainants from September, 2019 till the date oforder to be calculated at
Rs. 55,088/- each month.

2, Direct tlle respondent to continue paying the investment returns / monthly returns to the
complai4ants as per the terms of:he MOU i,e. till the Ieasing of the unit of the complainants.

3. Direct $e respondent to pay inte,-st at the prescribed rate on the unpaid monthly
returns/investment returns to be calculated from the date the monthly returns were due till the
date ofpaymenL

for the unit of the complainants and to
booked by the compiainants to them,

Date of I MOU for
execution ofl assured

space I return
bu, j/s | & pard tilt

Total sale
consideradon

paid by the
complainant

Occupation
certlficate and

offer of
possession

213, 2d
Floor,
Tower A

750 sq, ft.

(Pa 63,7?
&78of
complaint

)

24,03.2017 25.07.2009

(Page 27 of (Page 17 of
complaint) complain0

24-03.2020

h

TSC: Rs.

15,00,000/-

AP: Rs.

15,00,000

[Page 38 of
complaidtl

Nikhit ehta

OIr
InfiasuJcture

Pvt IId.

DO-
14.12.1O21

Reply 6l]ed on
oa.oz.7022

212, 2.d

Floor,

750 sq. ft.

(P8 62,78
&79of
complaint

)

oi

24.03.2020

r
TIA

TSC: tu.
15,00,000/-

AP: Rs.

15,00,000

[Pa8e 37 of
.omplairtl

complete and ready in all res

Page 3 of38

Case
Title, and

Date offfling
ofcomplalnt

Sarl+a
MalhdEa

orrl"
InftastrJcture

PvL r,td.

Unltno.
andsize

of tbe
unlt

77 ot

Due dete
of

possession

DO[-
14.12.2021

Replyfled on
04.02.2022

t/2021
24.03,2017

] (Pace 26 or fPage 16 of 
I



Note: In the
as follows:
D0F- Date
AR- Assured
TSC- Total
AP- Amount

referred aboye certain abbreviations have been used. They are elaborated

ling ofcomplaint

by the allottee[s)

od, if lny,

{,9
Name ofthe ctors 83, Gurugram,

Nature ofthe colony

9.052 acres

DTCP License no. 260 of2007 dated 14.1'1.2077

License valid up to 73.71.2024

Seriatim Land & Housing Pvt. Ltd

ERA
Complaint No. 4846 of 2021

and, 4851 of 2027

facts ofboth the complaints filed by the complainant/allottee(s) are

similar. So, out of the above-mentioned cases, the facts of the lead

e of cR/4846/202t ka Malhotra Vs. Orris

cture Pvt. Ltd, . into consideration for

ng the rights of a the relief sought by the

plainant in the a

ect and unit

lount of sale consideration, the

ount paid by th handing over the

ession, delay ed in the following

form:

particulars
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I 0C- occuDatibn certificate

Particulars

Project area

A.

4.



ERA

RERA registered/
registered

213, 2!d Floor, tower A

(Page 63 ofcomplaint)

Unit area admeasuring 750 sq. ft. (super area)

(Page 63 ofcomplaint)

Date of execution of Space

Buyer Agreement
ofcomplaintJ

Possession clause

GUR

14. Schedule for Possession ofthe said

on its present plans

subject to all just

to hand over the
Building/ said Unit
36 months from the

of the Space Buyer's
Company unless there

there shall be failure due

ntioned in Clauses [13.1).
.3) and Clause (35) or due to

sl to pay in time the
along with all other

ule ofpayments given in Annexure B

.:per the demands raised by the
Company from time to time or any failure
on the part of the Allottee[s) to abide by
any terms or conditions of this Space

Buyer's Agreement.

d*4

M

Due date ofpossession 24.03.2020

(Calculated as 36 months from date of
execution of buyer's agreement)

Page 5 of38

complaint No. 4846 of 2021
and 4851 of 2021

Not registered

10.



ffiEARERA
Seunuennnt

Complaint No. 4846 of 2021
a\d 4857 of 2027

71,. MoU for assured return 25.07.2009

(Page 17 ofcomplaint)

72. Assured Return clause

ffi
HAI
GURL

2.

After receipt of full consideration of Rs.

15,00,000/- (Rupees Fifteen Lac only) the
Developer shall give an investment
return @ 65/- per sq. ft. per month i.e.
Rs.48,750/- (Rupees Fourty Eight

:Thousand Seven hundred fifty only)

iwith effect from 01-08- 2009, tiu the
ldate, the premises are Ieased out by the

ideveloper to the Lessee. Towards this
PDC,s for Rs. 48750/-(Rupees Forty Eight

-Ihousand Seyen hundred fifty only) (Less

iof TDSI shall be issued in favor of the
Purchaser of entire period of construction
which is estimated at 36 months from
01/08/2009. However, it is clearly
understood between the Parties that the
Buyer is entitled of 130/0 increase in the
commjtted return of Rs.65/- (Rupees

Sixty Five only) per sq. ft. per month only

.after the expiry of 36 months from
.07/08/2009 or till date when occupancy

icertificate ofthe said premises is obtained
lby the Developer from the appropriate
authorities, for which post dated Cheques

'will be issued.

13. Payment of assured return Till August, 2019

(Annexure R.2 at page 17 ofreply)

74. Total sale consideration Rs. 1s,00,000/- (BsP)

15. Amount paid by the
complainants

Rs. 15,00,000/-

(As per BBA on page 38 ofcomplaint)
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5.

Complairt No. 4846 of 2021

and 4851 of 2021

har e made the following submissions in the

nd the comPlainant no. 2 is a

t made false reP

and a reputed de\

nd the present complaint is

ng the GPA holder of

ns and claims of

and thereby induced

in its proiect known

y showcasing a fancy brochure which

will be developed and constructed as state

*HARERA
#eunuonntut

The comPlainants

complaint:

i. That comPlainant no 1

senior citizen and a

being filed th

the comPlai

ii. That the

being a big co

the co

as "Floreal T

depicted that the Pro

15,00,000/-(Rupees fifteen lakhs only) was paid upfront atthe time

of execution of the MOU and that the complainants were allotted

unit no. 215 on the znd floor ofthe proiect which was later changed

to unit no.213 in Tower - B and again changed to unit no 213 in

Tower - A.

16.08.2017

(Page 15 of reply)
OccuPation certificate

10.04.2018

(Page 72 ofcomPlaint)
Offer of constructive

possession

Fi-ts of the comPlaint

Page 7 of 38



ffiHAREBA
ffiounuonnvt

llr. That as per clause 2 of the said MOU' the respondent was liable to

,", "" 
r.*r,.*t return calculated @ Rs' 65/' per sq' ft per month

being Rs' 48,7501'p m to the complainants' * "'J' 
91 gg 2gg9' till

the premises are leased out by it' The respondent further

undertook to give a 130/o increase (to Rs 73'45 per sq ft) in the

committedreturnaftertheexpiryof36monthspermonthfrom

01.08.200e ortill dateu'en$-e gccupancv certificateT:.:t:]"11

iv.

I weie due and payable on the 7th day of

ed that the Prolect where the unit

twas comPlete and readY in

Ianuary,2017'

That a pre-printed space buyers agreement was sent by the

respondent to the complainants in September ' 201'6' it duplicate

which the complainants signed and sentback to the respondentbut

the samewas never counter signed or returned to the complainants

for reasons unknown' Clause 27 of the space buyers agreement

Page 8 of38

ComPIaint No 4846 of 2021

and 4851 of2021

each month.

December,2014, v found to be untrue and therefore'

complainants. lt is pertinent to mention here that it subsequently

came to the knowledge of the complainants that the respondent

had applied for an "occupation ceitificate" for the said project with

competent authority in 2014 after which it was revealed that the

constructionoftheentireproiectwasraisedwithoutany
sanctioned plans due to which the certificate was not granted' and

uegclrrutr, avr " "'^'-__

,f," ..rp*a*,' ccltinued paying the monthly returns to the



ffiHABEBA
S-ounuenRvt

specifically stated that "in the Assured Return Plan coses all the

terms ond conditions mentioned in the Memorandum of

Understunding (if any) executeit bearteen the Company and the

Altotee(s) shall be concurrent and coterminous with the terms and

conditions of the present Space Buyer's Agreement and in the event

of any inconsistenq' betueen any of the terms and conditions' the

terms and conditions of the ndum of Understanding shall

override and Prevail"

That the resPondent without assigning any reason

stopped paying th the complainants since

November,20 &a *"t not complete

because on 1.7 17 ent a letter claiming that

the

mpetent authority

which stated uld follow.

vii. That the respo mala fide intentions and

electricity connection", "EDC & IDC" etc' which were never

mentioned in the MOU executed between the parties Amongst the

above demands, the demand for utility charges of Rs 5'00'000/-

was illegal, arbitrary and without any basis or merit' A mere

reading of the said letter made it clear that the same was issued in

order to harass th! complainants and to arm twist them to drop

Page 9 of 38

Complaint No. 4846 of 2021

and 4851 of 2021

the proiect

received a "



ffiHAl
#eun

ERA

r demand for the payment of monthly returns The said

eous demand was without any basis or merit and had no

gal sanctity as it is contrary to the terms and conditions of the

OU executed betlveen the parties and the same has been done to

id paying the investment returns to the complainant The

plainants sent a reply dated 25'04'2018 to the respondent

emanding the Payment of onthly returns and a coPY of the

buyers agreemen t sent another letter dated

8.06.2018 to the comPl rating its illegal demands. It is

nent to menti ondent claimed that the

assured returns the complainants but

refused to paY teral interPretation

of the cla ieplies and counter

replies were es wherein the

respondent rei ile the complainants
$

unts were Payable bY it
reaffirmed their

as per the terms of MOU

That the com on, alongwith with

buyers of otheiui-iti ii :f," ."ia pro,ect filed an application under

section 7 of the i-nlolvency'and Bankruptry Code' 2016' before the

Hon'ble Principal Bench of NCLT, being petition no' (lB)-

933(PB)/2018, titled as Sarika Malhotra & ors Vs Orris

Infrastructure Pvt. Ltd. demanding payment of their investment

returns till date. During the pendency of the said proceedings' the

respondent took v;r'ious defences including but not Iimited to the

fact that no returns were due or payable to the complainants and

Complaint No. 4846 of 2021

and 4851of2021

eafter,

Page 10 of38



*HARERA
S,arntronnu

Complaint No. 4846 of2021
and 4851of2021

lx.

Jth"r buye., since the project was completed in August' 2017' and

Jhat certain demands were due and payable by the complainants

irerein and other buyers to the respondent lt is pertinent to

{nention here that in its said reply, the respondent disclosed that it

Lad applied for an occuDation certificate" for the said proiect with

fompetent authority in 2014 after which it was revealed that the

[on.tru.tion of the entirq-,ploiect was raised without any

sanctioned plans due to wliqhJbe. certificate was not granted and

proceedings to settle:ttfe the matter with the

;;";;; * *'uffi,ilfif,#"g the comprainants herein'

The respondent rcllizing that it is liable to pay the invcstment

returns/mont y i"i,l.or io iLu .omplainants till the Ieasing of

their unit, paid the monthly returns due and payable by it to thetheir unit, paid the monthly returns due at

complainants w.e.f' December, 2016 till August' 2019 of Rs'

L8,77,g04/- and withdrew their illegal demand for utility charges

levied on the unit of the complainants thereby raising a final

demand of Rs. 3,53,181/- qua the unit of the complainants despite

the requests of the com"lainants to adiust all amounts due before

paying the arrears of monthly returns' The respondent further

Page 11 of38

bove proceedings the resPondent



ffHAr
#-eun

ERA
Complaint No. 4846 of 2021

and 4851 of 2021

anded overthe signed copies ofthe space buyers agreementto the

mplainants as well. It is pertinent to mention here that the space

uyers agreement was wrongly dated by the respondent to

4.03.7:Q17,for rea'.ons undisclosed, even though the stamp on the

is of August, 2015. It is further a matter of record that the act

fthe respondent in paying the monthly returns for almost 3 years

er to the complainan ne go resulted in an unnecessary

nd heavy tax burden mplainants. The aPPlication

efore the Hon'ble NCLT quently disPosed offvide order

d,05.72.2019. hand delivered the said

etters to the ence and asked the

plainants re various letters and

documents 6een handed over bY

the respond e complainants are

be misused by theapprehensive

respondents in fu

That after going through 6nt and MOU, the comPlainants

were of the strong opi'.iriir that they were not liable to pay the

revised demand of Rs. 3,63,181/- raised by the respondent vide its

Ietter dated 18.09.2019, and also sent a letter dated 11 10 2019 to

that effect to the respondent but eventually decided to pay the same

as they did not want to get into another dispute with the

respondent and wanted to start receiving the payment of their

monthly returns frcm the respondent and therefore, sent a cheque

bearing no. 113839, drawn on ICICI Bank, Greater Kailash - 1

Branch, to the respondent for the payment of the final demand of

PaSe 12 of38
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ffiHAI
ffieun

Complaint No. 4846 of 2021

and 4851of2021

3,63,787/-. The complainants requested the respondent to

cute a conveyance deed for their unit vide their letter sent

nd 31.10.2019, copy of which they are presently unable to

However, the respondent, for reasons undisclosed, neither

resented the said cneque for payment nor executed the

deed for the unit ofthe complainants. Furthermore, no

nthly returns were Paid e complainants from SePtember,

019, despite of their The complainants also

t a letter dated 09.11. e respondent asking them to

ust any dues d returns paYable to

and execu e respondent did not

eply to the mplainant no. 1 is a

widow and )er senior citizen and a

cancer patien e to the non-PaYment of

the investment and are left with no

option but to app

xl. That the respondent hai over 10 years to complete

unit of the complainants and has also not executed the conveyance

deed for the unit. The complainants are paying huge amounts as

property tax for their unit for which they don't have a clear and

marketable title till date. The complainants have already

undergone a round of hcigation before the Hon'ble NCLT and are

the project and is del'\eraiely harassing the complainants by

refusing to pay the monthly returns due by it to the complainants

since September, 2019, which it is Iiable to pay till the leasing of the

ERA

ISa

Page 13 of38



ERA
Complaint No. 4846 of 2021

and 485L of 2027

being made to run from pillar to post by the respondent for

fault oftheirs.

x[. the complainants have always been and are still ready to pay

amounts due and payable by them to the respondent towards

C, IDC etc. and for the execution ofconveyance deed, if any, after

adjustment of the monthly returns due and payable by the

t to them by the rgspondent due to its ulterior motives

malafide intentions harass the complainants.

sought by the co

5. The

i.

plainants h

the

rns/i

plainants

ted at

ly returns to

unt of monthly

ble by it to the

the date of order to be

e investment returns /
per the terms of the MOU

i.e. till the leas[gff thu
oirect the resptn&ri *
unpaid month$iiturni/iivcstmeiit returirs to be calculated from

the date the monthly returns were due till the date of payment.

Direct the respondent to execute a conveyance deed for the unit of

the complainants and to handover the actual physical possession of

the unit booked by the complainants to them, complete and ready

in all respects.

Page 14 of38



ffiHl
S- GU

D. Re

ERA

Gl]AM
Complaint No. 4846 of 2021

and 4851 of 2021

7. On

pro

8. The

i.

rs about the contralentions as alleged to have been committed

ln n to section 11(al tal ofthe Act to plead guilty or not to plead

guil

by the respondent

ndent has made the ubmissions:

other relief which this hon'ble authority deems fit and proper

ay also be granted in favour the complainant.

e date of hearing, the authority explained to the respondent/

in the present ainantwas allotted unit no.

13, 2nd floor, Sq. Ft. in the proiect

Floreal To Haryana. The

buyer es took place on

24.03.2077 w yer agreement, the

respondent possession within a

period of 36

agreement.

That thereaft

hampered the

on the directic

execution of buYers

taken place which

n in the year,2012

ons ofthe Hon'ble Supreme Court oflndia, the mining

activities of minor minerals (which includes sandJ were regulated'

The Hon'ble Supreme Court directed framing of Modern Mineral

Concession Rules. Reference in this regard may be had to the

judgment of -Deepak Kumar v. State of Haryana, (2012) 4 SCC

629'.The competent authorities took substantial time in framing

the rules and in the process the availability of building materials

Page 15 of 38



trHr
S-GU

ERA

Gt?AM

cluding sand which was an important raw material for

evelopment of the said project became scarce in the NCR as well

areas around it. Further, the respondent was faced with certain

force majeure events including but not limited to non-

bility of raw material due to various stay orders of Hon'ble

niab & Haryana High Court and National Green Tribunal

reby stopping/regula e mining activities, brick kilns,

gulation of the evelopment activities bY the

udicial authorities in t of the environmental

etc.It is pertinentto stateditions,

the Natio :veral cases related to

rations including in

.A No. 171l

vities by lcts by the state of

These orders inter-ryana was

alia continued till rders staying the mining

operations were arso piSsed by thi Hon'ble High Court and the

Nationat .*",f*Iry'mff{&pq1*a*h as werr' rhe

stopping of mi2ing pcliplt "g!pqlyT"d" 
procurement of material

diffi cult bur "fi;?"ui /hli'i"a ;rdi,#Jvel exponentiallv. It

was almost 2 years that the scarcity as detailed above continued,

despite which all efforts were made and materials were procured

at 3-4 times the rate and the construction continued without

shifting any extra burden to the customer' That the above said

restrictions clearly fall within the parameter "reasons beyond the

Complaint No. 4846 of 2021

and 4851of2021

Page 16 of38



1tr HAI

#arR
ERA

Complaint No. 4846 of 2021

and 4851of2021

of the respondent as described under of clause 11.1 of the

agreement.

at during that time, a writ petition was filed in the Hon'ble High

of Puniab and haryana titled as "Sunil Singh vs. Ministry

Environment & Forests Porayavaran" which was numbered as

-20o32-20oa wherein the Hon'ble High Court pursuant to

er dated 31.07.2012 impo;ed a blanket ban on the use of ground

r in the region ofGu ioining areas for the PurPoses

f construction. That on e abovementioned orders bY

e High Court, the; rk in the Gurgaon region

the essential parts for

nstruction. Iight er pa :d by the Hon'ble High

t

ternate s

arrangement uired additional time

and money which delay and further as Per

necessary requirement' iequired to be setup for the

treatment oF the procured water before the usage for constructton

wherein the Hon'ble Court has restricted use of groundwater in

construction activity and directed use of only treated water from

available sewerage treatment plants. However, there was lack of

number of sewage treatment plants which led to scarcity of water

and further delayed the project. That in addition to this, labour

reiected to work using the STP water over their health issues

Page 17 of38
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#ou

ERA
Complaint No. 4846 of 2021

and 4851 of2021

ecause ofthe pungent and foul smell coming from the STP water

the water from the S.T.P' s of the State/Corporations had not

ne proper terti-.y treatment as per prescribed norms.

on 19.O2,2013, the office of the executive engineer, HUDA

ivision No. ll, Gurgoan vide memo no. 3008-3181, had issued

nstruction to all developers to lift tertiary treated effluent for

ction purpose for age Treatment plant BehramPur.

ue to this instruction, t company faced the problem

water supply for r peri ral months as adequate treated

ter was not avai

t despite ctions, the unit in

estion was complainant and the

mplainant dated 10.04.2018

the same complainants. The

espondent because occupation

ficate was ndent and the same

also received by the respondent on 16.08 2017 .

That immediately after the receipt ofthe OC, the complainant was

apprised about the fact that the OC has been duly received by the

respondent vide letter dated 77.08.2077 and the complainant was

thereby offered possession vide letter dated 10.04 2018 and

requested the complainant to comply with all the possession

formalities and executiurr of the conveyance deed and thereafter,

another letter dated 28.06.2018 was sent to the complainants

informing them about the pending dues and outstanding amount of

the assured returns and it was understood that since the

Page 18 of38

vl.

vii.
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ERA
Complaint No. 4846 of 2021

and 4851of2021

utstanding amount to be paid on behalf of the complainants is

ore than the amount of the assured returns, the same shall be

.justed and the compl.^nants were requested to make the balance

yment so that the complainant take the possession of the unit in

uestion.

the complainants had initiated insolvency proceedings before

Hon'ble National Com Tribunal, Delhi, titled as "Sarika

alhotra & Ors. vs Orri Pvt Ltd", having case no.

B)-933(PB)2018,',,uher plainants were the petitioner

o. 1&2 andthe due to the settlement

ved betwee mplainants as of now

not eligibl or delay possession

sasth |o the complainants

ong before

at the parti the

the

and

ement. The b

es and, as such,
-are bound by the terms

nditions mentioned in the said agreement The said agreement

rs duly signed by the complainant after properly understandingsJ !^rv evtrrt!4.rrq

and every cliirie cbntained in the agieement. The complainant

neither forced nor influenced by respondent to sign the said

agreement. lt was the complainant who after understanding the

clauses signed the said -greement in their complete senses.

That the respondent company cannot be made liable for the delay.

As per clause 10.1 of the space buyer's agreement which clearly

states that respondent shall be entitled to extension of time for

iare

Page 19 of38
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ERA
Complaint No. 4846 of2021

and 4851of2021

very of possession of the said premises if such performance is

ted or delay"d due to conditions as mentioned therein. The

ng respondent has acted in accordance with the terms and

nditions of the buyers agreement executed between the parties

n their own free will. That the complainant was duly informed

t the schedule of possession as per clauses 114 of the buyers

ent entered into between the complainant and respondent.

at there was a .Dg plan due to which the area/

of the units was also i ut not more than 10 % and the

and owner comp and Housing Pvt Ltd

Seratum") proval from Director

T ountry Planning vide letter dated

4.03.2014

Iicies. On 22.

the Seratum

9.2014, Seratum informed

occupation certificate but the same was issued by the statutory

authority on 15.08.1017.

That the statement of obiects and reasons of the said Act clearly

state that the RERA is enacted for effective consumer protection.

RERA is not enacted to protect the interest ofinvestors. As the said

Act has not defined the term consumer, therefore the definition of

it ed grant of occuPation

liarges as per prevailing

nppy'{aryana was received

ibP#.oroornding fees was

DTCP regarding palrment of the requisite fees along with the

details. Again the respondent as well as Seratum vide letters dated

1-7.L1.2014 and 27,04.20L6 respectively requested for grant of
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onsumer" as provided under the Consumer Protection Act, 1986

to be referred ror adjudication of the present complaint The

omplainant is an investor and not a consumer.

t the Hon'ble Authority has no iurisdiction to entertain the

t complaint as the unit allotted to the complainant was

the assured return scheme and therefore, the matter falls

nder the Banning ofU d Deposit Schemes Act, 2019. The

ndent has made f the amount of the assured

to the complaina,- st 201.9 as per the definition

fdeposit under read with the Companies

Acceptance of is no provision in the

powers

Act, 2016 which

assured return or

nterest on

issed and

aimed herein be

fdrnprrint is liable to

fftea to any reliefs as

ty.

se the complainant cannot

ke the jurisdiction of the Hon'ble Authority in respect of the

relation to the terms of the said agreement or its termination and

respective rights and obligations, is to be settled amicable failing

which the same is to be settled through arbitration. Once the

parties have agreed to have adiudication carried out by an

by all or any disputes arising out of or touching upon or in
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tive Dispute Redressal Forum, invoking the jurisdiction of

Hon'ble Author rty, is misconceived, erroneous and misplaced.

arguments have been filed by both the parties. Copies of all

laint for

9. Wri

on

bel

E.t

E,

10.

rel t documents have been filed and placed on record. Their

auth nticity is not in dispute. Hence, the complaint can be decided based

e undisputed documents and submissions made by parties'

ofthe authority

The uthority observes :hat rial as well as subject matter

the reasons given
l

As

To

pu

p

ction to adjudicate

.1-2.2077 issued by

Territorial i

11. r notificati

and Country iction of Real Estate

Authori District for all

ose with offices the present case, the

in question is situa planning area of Gurugram

Di

tod

E. II

on 11(4)(a) of the Act, 2016 provides that the promoter shall be

nsible to the allottee as Der agreement for sale. Section 11[4Xa) is

uced as hereunder:

Section 11(4)(q)

Be responsible lor all obligations, responsibilities ond Iunctions

under the provisions of this Act or the rules ond regulations made

rep
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L3.

HARERA
ffiGURUG|IAM

F.

thereunder or to thc ollottees os per the ogreementfor sole, or to the

ossocistion of allottees, L- the case may be, till the conveyance oI qll

the apartments, plots or buildings, os the cose may be, to the allottees'

or the common areas to the sssociatlon of allottees or the competent

outhority, as the case maY be;

Section 34'Functions oJ the Authorit /:

g4A ol the Act provides to ensure complionce ofthe obligotions

cost upon the promoter' the allottees and the reol estote qgents under

this Act and the rules and regulotions made thereunder'

So, in view of the prov:Jions of the Act quoted above, the authority has
.,.. r','.:: ..-,

complete iurisdiction to decide the complaint regarding non-compliance

'' '' ;i lj a1'

of obligations by th" p:9q9!":.l":iY,{g aside compensation which is to be

decided by the adiud.icating officer jf pursued by the complainant at a Iater

stage. .. .. '
1?,

Findings on the r4r$ ioEht by tle qoqlplqinants
.

F. I Direct the !e.spor,...ent to pqy the amount of monthly

returns/inveitment rrituias du.e and payable by it to the

complainants fron SgliteriiUOr, 2019 till the date oforder to be

calculated 4; F,.6;. 5tro88/"' each Bonth.
F.lI Direct the r&po'ndent to contlnue paying the investment returns /

monthly redhnt to the corhplatnants as per the terms ofthe MOU

i,e. till the leas!ng of the unit of the complainants'

F.III Direct the re'spondent to pay ifterest at the prescribed rate on the

unpaid monthly 'eturns/lnvestment returns to be calculated from

the date the monthly . eturns were due till the date ofpayment'

14. Thd counsel for the complainant is seeking the payment of assured return

whi]ch have been paid upto August 2019 while as per MoU clause 2' the

resfondent is required to pay assured return till leasing of the unit' Since

the unit is not yet put on lease and hence, the respondent is required to
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m the payment of assured return till date. Therefore, the complainant

req that amount of assured return which has become due till date be

in the outstanding amount and thereafter no outstanding amount

ERA

adju

shall n balance which is required to be paid by the complainant and

h the respondent be directed for adiustment of assured return

amo t and execution or the con deed

H , the counsel for the raws attention of the authority

to clause 7 and 11 ofth provides that upon execution of

B the respondent

ass return and
{fi{rtra

pproached N 20L9

was made

f the unit

ssion has been

15. The authority is

on monthl

sq.

the

the

con

had

retu

OC

per month i.e., Rs,48,750/- with effect from 01'08 2 009, till the date'

remises are leased out by the developer to the Lessee lt is pleaded by

plainant that the respondent has not complied with the terms and

itions of the MoU/agreement. Though for some time, the amount of

red returns was paid but later on, the respondent refused to pay the

e by taking a plea ofthe Banning of Unregulated Deposit Schemes Act'

017 but no offer of
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z0L9 [herein after referred to as the BUDS Act, 2019). But that Act does

te a bar for payment of assured returns even after coming into

tion and the payments made in this regard are protected as per

n z(aXiii) of the above-mentioned Act. However, the complainant

that the respondent has paid the amount of assured return upto

the st 2019 but did not pay assured return amount thereafter. Clause

2. of memorandum of un ipulates that: -

AfrPr receipt of full 15,00,000/- (Rupees Fifieen Lac

t) the Developer return @ 65/- per sq. ft"
month i,e, t Thousand Seven

fiftv 9, till the date, the

for Rs.

Towards this
hundred fifty

, (Less of of entire period

construction l/2009. However,

is cleorly und is entitled of73%
Five only) per sq.

per month only 01/08/2009 or till date

Occupanql ined by the Developer

dated Cheques will be

An sale interpretating the

" under section 2[c) of

not

ope

secti

defi

the

Th

::i::i:;&$',1$;
ana uroad{i&fu}<irt$&*Aft.4he obiects or the Act.

re, the promoter and allottee would be bound by the obligations

con ned in the memorandum of understanding and the promoter shall

be sponsible for all obligations, responsibilities, and functions to the

as per the agreement for sale executed inter se them under section

)(aJ of the Act. An agreement defines the rights and liabilities of both11(

Page 25 of38
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i.e., promoter and the allottee and marks the start of new

relationship between them. This contractual relationship gives

future agreements and transactions between them. Therefore,

kinds of payment plans were in vogue and legal within the

of the agreement for sale. One of the integral parts of this

t is the transactiun of assured return inter-se parties The

"agr ement for sale" after co of this Act [i.e., Act of 2016)

shall be in the prescribed les but this Act of 2016 does not

te the "agre oter and allottee Prior to

com into force Bombay High Court in

case and Anr. v/s Union

of & Ors" ecided on 06.1.2.2017.

Si the agreement elationship therefore, it

said that the rn between the Promoter

ottee arises erefore, it can be said

this authority with assured return

as the contractual reletionship arise out of agreement for sale only

the same parties as per the provisions of section 11(a)(aJ of

of 2016 which provides that the promoter would be responsible

the obligations under the Act as per the agreement for sale till the

tion of conveyance deed ofthe unit in favour of the allottees Now,

ERA

the

conl

rise

can

and

that

and

the

for

issues arise for consideration as to:
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Whether authority is within the iurisdiction to vary its earlier stand

regarding assured return due to changed facts and circumstances.

Whether the authority is competent to allow assured returns to the

allottees in pre-REM cases, after the Act of 2016 came into

operation,

Whether the Act of 2019 bars payment of assured returns to the

allottees in pre-REM

taking up the cases Anr, Vs, ltl/s Landmark

ts Pvt. Ltd. 8),and Sh, Bharam Singh

r. Vs. Veneta Iaint no 175 of 2018J

ed on 07.08. 1.2018 resp ly, it was held by the

rity that it h of assured returns.

&41

decir

auth

Thor

by tl

bror

that

that

earli

autt

whir

arisi

e
in those

e builder to an

was involved to be paid

neither the full facts were

ount. However, there is no bar to take a different view from the

one if new facts and law have been brought before an adiudicating

rity or the court. There is a doctrine of "prospective overruling" and

provides that the law declared by the court applies to the cases

in future only and its applicability to the cases which have attained

ty is saved because the repeal would otherwise work hardship to

but at tl
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who had trusted to lts existence. A reference in this regard can be

to the case of Sarwan Kumar & Anr Vs, Madan Lal Aggarwal

App (civil) 1058 of 2003 decided on 06'02.2003 and wherein the

le Apex Court observed as mentioned above' So, now a plea raised

to maintainabllity ofthe complaint in the face ofearlier orders

authority tn not tenable. The authority can take dlfferent view from

the er one on the basis d law and the pronouncements

well settled preposition oflaw

Hon'

with

ofth

mad

that

by the apex court ofthe

payment of

t (maybe

um, memo

ent ofa unit

and can't take

Moreover, an

rela p. So, it

b the prom

d parcel ofbuilder buYer's

ment or by waY of

and conditions ofthe

that amount as agreed

the amount ofassured

defines the builder-buYer

t for assured returns

same relationshiP and

allo'

upo

ls by the o

the

onl'

the

ty has complete jurtsdiction wlth respect to assured return

as the contractual reladonshlp arise out of the agreement for sale

and between the same contractlng partles to agreement for sale ln

ln hand, the issue ofassured returns is on the basis ofcontractual

ns arising between the parties. Then in case of Ploneer Urban

riginal agreement for sale. Therefore, it can be said that

Pogc ?8 ol30



ffiHAr
*eun

Complaint No. 4846 of 2021

and 4851 of 2027

and lnlrastructure Limited & Anr, v/s llnion of India & Ors (Writ

n fCivil) No. 43 of 2019) decided on 09.08.2019, it was observed by

n'ble Apex Court of the land that " ...allottees who had entered into

return/committed returns' agreements with these developers,

by, upon payment br. a substantial portion of the total sole

un to pay a certoin a on a monthly basis from the

date execution of agreemen of handing over of Possession to

the es". [t was fu ised by developers under

return sch of a borrowing' which

in which the amountclear fro

ERA

Peti

the

cot

wi

under the head "financial

to be "financial creditors"

was shown

As a result,

the meaning of

of accouuts of

including its treatment in

urposes of income tax.

aspect in case laYPee

Boulevard Apartments Welfare Association and Ors' vs'

(lndia) Ltd. and Ors' (24.03.2021'SC): MANU/ SC 10206 12021' the

view was followed as taken earlier in the case of Pioneer Urban

Infrastructure Ld & Anr. with regard to the allottees of assured

to be financial creditors within the meaning of section 5(7) of the

Then after coming inr. force the Act of 201'6 w.e.f 01 05 201'7, the
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is obligated to register the proiect with the authority being an

proiect as per proviso to section 3 (1) of the Act of 2017 read with

(1Xo) of the Rules, 2017. The Act of 2016 has no provision for re-

of contractual obligations between the parties as held by the

Bombay High Court in case Neelkamal Realtors Suburban

earli So, the respondent take a plea that there was no

con obligation to PaY of assured returns to the allottee

new agreement is beingthe Act of 2016

ted with is an obligation of the

sured returns, then he

ERA

GU

buil

ongo

rule

writi

Hon

pro

can

Act

It

U

r against

wriggle out

2016, BUDS

pleaded on behal

f 
ofthe enforcement of

that after the Banning of

fu{mentioned ect defines

the rd'deposit' as an amount ofmoney received by way ofan advance or

loa

wh

or in any other Iorm, by any deposit taken with a promise to return

r after a speciJied period or otherwise, either in cash or in kind or in

the form of a specified service, with or without any benefit in the form of

bonus, profit or in any other form, but does not include

't 
.
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an amount received in the course of, or for the purpose of, business and

bearing a genuine connection to such business including'
advance received in connection with considerotion of an immovdble
properql under an agreementor arrangement subiect to the condition

that such advance is adiusted against such immovable properA as

specified in terms ofthe dgreement or arrangemenL
usal of the above-mentioned definition of the term 'deposit' shows

has been given the same meaning as assigned to it under the

Co anies Act, 2013 and the des under section 2(31) includes

Ape

that

any

but

21. So,

the

ceipt by way of deposit in any other form by a comPanY

es not include s t as may be prescribed in

co on with th milarly rule 2(c) of the

Com es( efines the meaning of

t which incl of deposit or Ioan or

other form

as a advance,
connection with nmovable properA
as an advance by any sectoral regulator or in

red returns in a case where he has deposited substantial amount of

sideration against the allotment of a unit with the builder at the

of booking or immediately thereafter and as agreed upon between

rot include.

manner whatsoever, received in

*;ff].ffiIffif*S-ffiiJ"I!.,*7,,1.,,.,,^,.
ompanies Act 2013; itis to be seen as to whether an allottee is entitled

toi

sal

f Depositsl Rules,
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ment of lndia enacted the Banning of Unregulated Deposit

Act,2019 to provide for a comprehensive mechanism to ban the

ted deposit schemes, other than deposits taken in the ordinary

ofbusiness and t^ protect the interest ofdepositors and for matters

conn therewith or incidental thereto as defined in section 2 [4J ofthe

BUD Act 2019 mentioned above.

ERA

The

Sche

unre

It is

Act

pro

dent from the perusal )(lJ(ii) of the above-mentioned

at the advances recei on with consideration of an

e property angement subiect to the

con that such immovable

p as sp ment do not fall

with n the term of by the Act of 2019.

M , the devel ry estoppel. As per this

do e, the view is made a promise and the

itments, a number of cases were filed

creditors at different forums such as Nikhil Mehta, Pioneer Urban

and Infrastructure which ultimately led the central government to

the Banning ofUnregulated Deposit Scheme Act, 2019 on3L 07 2019

t to the Banring of Unregulated Deposit Scheme Ordinance,

However, the moot question to be decided is as to whether the

in

20

ent or
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es floated earlier by the builders and promising as assured returns

basis of allotment of units are covered by the abovementioned Act

L A similar issue for consideration arose before Hon'ble RERA

kula in case Baldev Gautam VS Rise Projects Private Limited (RERA-

PKL- 068-2019) where in it was held on 11.03'2020 that a builder is liable

monthly assured returns to the complainant till possession of

apartments s and there is no illegality in this

25. The nition of BUDS Act 2019, has the

meaning as nies Act 2013, as Per

lause (iv). [n Pursuant to

conferred

n1and2 ies Act 2013, the Rules

regard to accep companies were framed in

sch

on

or

e

to

re

2(al[iv][i

th

of

2014 and the same ca

it has been given unde

me into force on 01.04.2014. The definition

r section 2 (c) of the above-mentioned Ru)es

as per clause xii (b), as advance, accounted for in any manner

ever received in connection with consideration for an immovable

pro under an agreement or arrangement, provided such advance is

agalnst such property in accordance with the terms ofagreementadi

or ent shall n.,t be a deposit. Though there is proviso to this

on as well as to the amounts received under heading'a' and 'd' and

-l

expla

Z, section 73 and 76 read with

p
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ount becoming refundable with or without interest due to the

that the company accepting the money does not have necessary

sion or approval whenever required to deal in the goods or

pro es or services ior which the money is taken, then the amount

shall be deemed to be a deposit under these rules however' the

are not applicable in the ca-si.in hand. Though it is contended that

the is no necessary Permi to take the sale consideration

as e and would be eposit as per sub-clause 2(xvJ[b)

but plea advanced merit. First ofall, there is

excl n clause provides that unless

ERA

rece

sam

icalllr excluded. under this clause. Earlier, the deposits received by

mpanies or the builders as advance were considered as deposits butthe

not

IN

'.29.06.2016, it was provided that the money received as such would

deposit unless specifically excluded under this clause A reference

s regard may be given to clause 2 of the First schedule of Regulated

sit Schemes framed under section 2 (xvJ of the Act of 2019 rvhrch

des as under:-

e foltowing shall also be treated as Regulated Deposit Schemes under

: namelyt
deposits accepud under any scheme, or an arrangemeng re7istled
iftn ,ry ,"gitrtory body ii tndia constituted or established under a

statute; and
any other schemt as may be notified by the Central Government

under this Act

(2)
thil
(a)
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26. oney was taken by the builder as deposit in advance against

ent of immovable property and its possession was to be offered

a certain period. However, in view of taking sale consideration by

f advance, the builder promised certain amount by way of assured

for a certain period. So, on his failure to fulfil that commitment, the

has a right to approach the authority for redressal of his

by way of filing a

27. The

plea

der is liable to pay as agreed upon and can't take a

t defines

eTh

all

wi

the

aris

it is not liable

ment fo

out of the

ured return. Moreover, an

So, it can be said that

promoter and allotee

rked by the original

for sale.

e present complai been put on lease and the

ent ofassured return has notbeen paid i.e', September 2019 till the

the premises are leased out by the developer to the Lessee'

respondent is directed to pay the outstanding accrued assured return

unt till date at the agrecd rate within 90 days from the date of this

after adiustment of outstanding dues, if any, from the complainant

29. The
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Allottee(s) but only (

Unit and the parkinb

Complaint No. 4846 of 2021

and 4857 of 2021

which that amountwould be payable with interest @ 8.70o/op.a.

ntly mentioned as'prescribed rate ofinterest' in the proceeding

day dated 28.03.20231 :ill the date ofactual realization.

Direct the respondent to execute a conveyance deed for the
unit of the complainants and to handover the actual physical
possession of the unit booked by the complainants to them,
complete and ready in all respects

c_lause 15 of the buyer's agreement

p that the responden re and execute along with the

allo a conveyance d.:, e of said unit in favour of the

all e total price of the unit,

ng space, if ereinbelow for ready

"The Compa diary Companies qs

stoted earlier th the Allottee(s) o
conveyonce Unit in favour of the

of the totol price of the
I him/her and poyment ofoll

securities including mqin deposits and charges for bulk
supply of interest etc. on delayed

instolments,
registrotion,

entol expenses for
dues os set forth

ERA

and

(i

ofth

F.IV

30. with

in in this Spoce Buyer's Agreement or os demanded by the Compony from
time to time prior to the execution of the Conveyance Deed ."

L 17 (1J of the Act deals with duties of promoter to get the

nce deed executed and the same ls reproduced below:

"77. Transfer ol tl;e.-
(7).The promoter sholl execute a registered conveyance deed in favour of
the allottee olong with the undivided proportionate title in the common

areos to the qssociation oI the allottees or the competent outhoriry, as the

case may be, ond hand over the physical possession ofthe plot, qpartment

ofbuildlng, as the cqse may be, to the allottees ond the common areqs to
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In

po

the association of the allottees or the competent outhority, os the cose

moy be, in o real estate proiect, and the other title documents pertaining
thereto within specified period qs per sanctioned plans os provided under

the locsl lows:

Provided tha| in the obsence of ony local law, conveyance deed in fovour
of the allottee or the association of the allottees or the competent

outhoriy, os the cose may be, under this section shall be corried out by

the promoter within three months ftom dqte of issue of occuponcy

certifrcote,"

ew of the above, the respondent is directed to handover the

and to execute the conveyance

d in favour ofthe com a period of 30 days from the date

of order.

ns ofthe

the auth issues the following

under pliance of obligations

upon the prom to the authority

section 34[0:

return has not been paid i.e., September 2019 till the date, the

premises are leased out by the developer to the lessee'

The respondent is directed to pay the outstanding accrued assured

return amounttill date a. the agreed rate within 90 days from the date

of this order after adiustment of outstanding dues, if any, from the

ion ofthe unit to the

G.

33.

cast

und

i.

ll.
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omplainant and failing which that amount would be payable with

@ 8.70% p.a. till the date ofactual realization.

ll1. e respondent is direcred to handover the possession of the unit to

e complainants and to execute the conveyance deed in favour ofthe

omplainants within a period of 30 days from the date of this order.

34.

35.

on shall mutatis mutandis apply to cases mentioned in para 3 of

mplaints stand dispo ies of this order be

pl on the case file

46. !'iles consigned

(Ashok
Mem

Haryana Real rity, Gurugram

Date:28.03.2023

This

this

The

HARERA

)ce

URUGRAM
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