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Complainants
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HARYANA REAL ESTATE REGUTATORY
AUTHORITY, GURUGRAM

ORDER

1. The present complaint dated 16.07.2021 has been filed by the

complainant/allottees under section 31 of the Real Estate (Regulation

and Development) Act,2016 (in short, the Act) read with rule 28 ofthe

Haryana Real Estate (Regulation and DevelopmentJ Rules, 201-7 (in
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A.

2.
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short, the Rules) for violation of section 11(4J[a) of the Act wherein it

rs inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provisions of the

Act or the Rules and regulations made thereunder or to the allottees as

per the agreement for sale executed inter se'

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession' delay

period, if any, have been detailed in the following tabular form:

Detailss.N. Particulars
1. Name of the project
2. Nature of Project Group Housing ColonY

3

Z

RERA registered/not
repistered

Registered
118 0f 2017 dated 28.08.2017

DTPC License no. 61 of 2072 dated 13.06.2012

Validity status 'r2.06.2020

Name of Iicensee SeDSet Properties

Licensed area 13.7 6 acre

8.

6.

7.

Unit no. Apartment no.2101, 21't floor, Tower C

[As per page no. 34 of complaintl

Unit measuring 1760 sq. ft.
lAs per page no. 34 of complaint.l

Date of execution of Floor
buyer's agreement

12.06.2013
(Page no. 31 of comPlaint)

Possession clause 3. Possession i

3,1 The Selter proposes to hond over the 
I

possession of the Apqrtment to the 
I

Purchaser(s) within a period of 42 (Forty-

Two) months with an additional grace

period of 6 (six) Months from the dote of
'executiin of this Agreement or date of

I obtaining oll licenses or approvals for
I commencement of construction,
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Facts ofthe complaint:

The complainants have made the following submissions: -

I. That the project named "PARAS DEWS" was being developed by

respondent on a parcel of land admeasuring 13 762 acres situated at

Sector 1.06, at Village- Daultabad, Tehsil & District Gurgaon'

II. That on relying upon the facts and assurances of timely competition

of project by the respondent's representatives, the complainants

booked a flat bearing no. T-C/2101 on 21* floor, admeasuring super

area of 1760 sq.ft. for a total sale consideration of Rs 1,05,10,880/-

and paid a sum of Rs.1,13,01,044/- against the same Thereafter, the

buyer's agreement was executed on 12.06.?0L3.

B.

3.

whichever is later, subiect to Force

Mo ieure.

9, Due date of possession 06.09.2017
(Calculated from the date of obtaining
Environmental Clearance i.e.,

0 6.09.2 013)
(Grace period of 6 months is allowed

being unqualified) 

-

10. Basic sale Price Rs. 89,63,680/-
lAs per SOA on page no. 101 ofrePlyl

11. Total sale consideration Rs. 1,0 5,10,880/-
[As per SOA on page no. 101 ofrePlv)

12. Total amount Paid bY the
complainant

Rs. 1,13,01,044/-
fas per SOA on page no. 104 of rePlYJ

13. Occupation certificate
dated

15.01.2019
(page no.72 of comPlaint)

4

5

1

1

Offer of possession 24.01.20L9
(page no. 75 of comPlaint)

Refund Request 09.L2.2020
fas per email date d,09.12.2020)
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That as per clause 3.1 of the buyer's agreement, the proiect was to be

completed within 42 months with 6 months ofgrace period from the

execution of the said agreement. So, the stipulated date for handing

over possession of the said unit was 06.09.2017 but the same was

offered on 24.01.2019.

That the respondent received an occupation certificate of the proiect

on 15.01.2019 and offer of possession of the unit was made on

24.07.2019. Thereafter, several requests for inspecting the property

were made by the complainants and they were allowed to inspect the

same in November 2020. On visiting the project, they found that the

proiect was still under construction and there was a crematorium at

the back of Tower-A neither disclosed to them at any stage of

construction since 2013 nor it was a part of any layout plans.

Thereafter, the complainants took up the said issue with the

management of the respondent and sent various emails to hold

physical meeting but it deliberately avoided the same. Therefore, the

complainants vide emails dated 09.72.2020, 27'12.2020 and

1,4.01.202'J, requested it to refund tle entire paid-up amount

alongwith interest @18olo p.a due to indefinite delay, incomplete

work and inhabitable site. But no heed was paid to any ofthe requests

ofthem despite follow ups. Feeling aggrieved with the same they sent

a legal notice dated 01.06.2021 via speed post requesting refund and

the same was delivered to it on 04.06.2021. But no reply was received

from it.

V. That in the aforesaid facts and circumstances of the case, the

complainants are left with no option except to file this complaint.

II I.

tv.
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Relief sought by the complainants:

The complainants have sought following relief(s):

I. To refund the entire paid-up amount of Rs.1,13,01,044/- [Rupees

One Crore Thirteen Lac One Thousand and Forty-Four only) along

with prescribed rate of interest.

Il. To pay a sum of Rs.1.0,00,000/- towards the compensation.

On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have been

committed in relation to section 11(a) (a) of the Act to plead guilty or

ii.

not to plead guilty.

Reply by the respondent/builder.

The respondent has contested the complaint by filing reply dated

09.LL.202l on the following grounds: -

That the complainants are not a genuine flat purchaser or consumer

and purchased the said flat for commercial and investment purposes

for which the jurisdiction of this Hon'ble Authority cannot be invoked.

The object of RERA Act is to protect the interests of the consumers and

not the investors.

That the present complaint is not maintainable as the possession had

to be handed over to the complainants in terms of clause 3.1 and 3.2 of

the buyer's agreement. The complainants have been themselves guilty

of not adhering to the payment schedule and made most of the

payments after passing of the respective due dates. The same is not

permissible in terms of RERA Act,2016 and in view of the same, the

complaint merits outright dismissal.

iii. That the complaint is infructuous and not maintainable as the

construction of Tower-C has already been completed and the

Complaint No. 2665 of 2021

C,

4.

D.

6.

5.
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occupation certificate has also been received on 15.01..2019. The offer

of possession has already been issued to the complainants on

24.01.2019 with the demand for the remaining payment. However,

they not only failed to make the payment of the due amount but filed

the present complaint to harass the respondent.

iv. That due to the failure of the complainants in paying the complete

consideration, the respondent suffered immense monetary hardships.

Hence, it is most humbly prayed that this Authority ensures that they

should comply with the terms of the buyer's agreement and the

provisions of RERA Act, 2016 and Haryana Real Estate (Regulations

and Development) Rules, 2017.

v. That the complaint is not maintainable as the complainants have not

filed the same as per the correct form of the Haryana Real Estate

(Regulation and Development) Rules, 2017.

vi. All other averments made in the complalnt are denied in toto.

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submission

made by the parties.

E. furisdiction ofthe authority

The respondent raised a preliminary submission/objection that the

authority has no jurisdiction to entertain the present complaint. The

objection of the respondent regarding rejection of complaint on ground

of jurisdiction stands rejected. The authority observes that it has

territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given below.

Page 5 of 17



H

\7

RA
RAM

ABE
URUG

8.

Complaint No. 2665 of2021

E.I Territorialiurisdiction

As per notification no. L/92/2017-1TCP dated 14.12.2077 issued by

Town and Country Planning Department, the jurisdiction ofReal Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. [n the present case, the

proiect in question is situated within the planning area of Gurugram

District. Therefore, this authority has complete territorial jurisdiction

to deal with the present complaint.

E.Il Subiect matter iurisdiction

Section 11(4)[a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per.agreement for sale. Section 1.1(4)(a)

is reproduced as hereunder:

Section 71.....[4) The promotet shall-
(a) be responsible for all obligations, responsibilities and functions
under the provislons of this Act or the rules ond regulotions made

thereunder or to the allottees as per the qgreement for sale, or to
the associotiot\ of allottees, os the cose may be, till the conveyqnce

of all the apartments, plots or buildings, as the case moy be, to the
allottees, or the common oreos to the associotion ofallottees or the

competent authori\), as the cose may be;

Section 34-Fundions oJ the Authorily:
344 of the Act provides to ensure compliance of the obligotions
cost upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulqtions mqde thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

9.

10.

11.
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judgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs State of II'P, and Ors' 2027-

2022(1) RCR(C), 357 and reiterated in case of M/s Sana Realtors

Private Limited & other vs llnion of lndia & others SLP (Civil) No'

7g005 of 2020 decided on 72.05.2022 and wherein it has heen laid

down as under:

"86. From the scheme of the Act of which a detqiled reference has been

mode and taking note of power of odjudicotion delineoted with the

regutatory outhoril) and qdjudicating officer' whatfinolly culls out is thot

qlthough the Act indicotes the distinct expressions like 'refund','interest"

'penalty' and 'compensation', o conjoint' reoding of Sections 18 and 19

clearly manifests thotwhen it comes to refund of the amount, ond interest

on the refund amount, or directing payment of interestfor delayed delivery

ofpossession, or penalty and interest thereon, it is the regulatory outhoriy

which has the power to exomine and determine the outcome ofo comploinL

At the some time, when it comes to a question of seeking the relief of

adjudging compensation and interest thereon under Sections 12, 14' 18

ond 19, the adiudicating oficer exclusively has the power to determine'

keeping in view the coltective reoding ofsection 71 reqd with Section 72 of

the Act. if the qdjudicqtion under Sections 12, 14, 18 ond 19 other than

compensation os envisaged, if extended to the odjudicating officer as

prayed that in our view, moy intend to expand the ombit and scope of the

powers qnd functions of the odjudicqting officer under Section 71 ond thot

would be agqinstthe mandate of the Act 2016"'

12. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the case mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the obiections raised by the respondent'

F.I Obiection regarding the complainants being investor'

13. The respondent has taken a stand that the complainants are investor and

not consumers. Therefore, they are not entitled to the protection ofthe

Act and to file the complaint under section 3l' of the Act The respondent

Complaint No. 2665 of2021
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also submitted that the preamble ofthe Act states that the Act is enacted

to protect the interest of consumers of the real estate sector. The

authority observes that the respondent is correct in stating that the Act

is enacted to protect the interest of the consumers of the real estate

sector. It is settled principle of interpretation that the preamble is an

introduction of a statute and states main aims & objects of enacting a

statute but at the same time, the preamble cannot be used to defeat the

enacting provisions of the Act. Furthermore, it is pertinent to note that

any aggrieved person can file a complaint against the promoter if it

contravenes or violates any provisions ofthe Act or rules or regulations

made thereunder. Upon careful perusal of all the terms and conditions

ofthe apartment buyer's agreement, it is revealed that the complainants

are buyers and had paid a total sum of Rs.1,13,01,044/- to the promoter

towards purchase of an apartment in its proiect. At this stage, it is

important to stress upon the definition of term allottee under the Act,

the same is reproduced below for ready reference:

"2(d) "allottee" in relotion to a real estate project means the person to

whom a plot, aportment or building, as the case may be, has been

ollotted, told (whether os freehold or leasehold) or otherwise

transferred by the promoter, ond includes the person who

subsequently acquires the said allotment through sale, transkr or

otherwise but does not include o person to whom such plol
apartment or building, as the cose moy be, is given on renti'

14. In view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the apartment application for allotment, it is

crystal clear that the complainants are allottees as the subiect unit was

allotted to them by the promoter. The concept of investor is not defined

or referred in the Act. As per the definition given under section 2 ofthe

Act, there will be "promoter" and "allottee" and there cannot be a party
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having a status of "investor". The Maharashtra Real Estate Appellate

Tribunal in its order dated 29.01.2019 in appeal no.

0005000000010557 titled as M/s Srushti Sangam Developers pvL

Ltd. Vs. Sarvapqa Leasing (P) Lts. And Anr. has also held that the

concept of investor is not defined or referred in the AcL Thus, the

contention ofpromoter thatthe allottees being investor are not entitled

to protection ofthis Act stands rejected.

F. II Obiection regarding the delay in payments.

15. The objection raised by the respondent regarding delay in payments by

the allottees is totally invalid as they have already paid an amount of

Rs.1,13,01,044/- against the total sale consideration of

Rs.1,05,10,880/- to it as evident from the statement of account annexed

with the reply. The fact cannot be ignored that there might be certain

group ofallottees who defaulted in making payments. But upon perusal

of documents on record, it is observed that no default have been made

by them in the instant case. Hence, the plea advanced by the respondent

is rejected.

Findings on the relief sought by the complainants.

G.l To refund the entire amount deposited i,e., Rs.l ,13,O1,o44 /- by the
complainants along with prescribed rate ofinterest.
The complainants booked a flat bearing no. T-C/270L on 21st floor,

admeasuring super area of 1760 sq.ft. for a total sale consideration of

Rs.1,05,10,880/- and paid a sum of Rs.1,13,01,044/- against the same.

Thereafter, the buyer's agreement was executed on lZ.06-2013.

Section 18(11 is applicable only in the eventuality where the promoter

fails to complete or unable to give possession of the unit in accordance

with terms ofagreement for sale or duly completed by the date specified

therein. The due date of possession as per buyer's agreement was

G.

1-6.

t7.
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06.09.2017 and the allottees in this case have filed this complaint on

16.07.2027 after possession of the unit was offered to them after

obtaining occupation certificate by the promoter. The OC was received

on 15.01.2019 whereas the offer of possession was made on

24.07.2019. The complainants vide email dated 09.l2.ZOZO requested

the respondent that they wish to withdraw from the project and made

a request for refund of the paid-up amount on its failure to give

possession of the allotted unit in accordance with the terms of buyer,s

agreement. On failure of respondent to refund the same, they have filed

this complaint seeking refund.

18. The right under section l8[1,) /19(4) accrues to the allottees on failure

of the promoter to complete or unable to give possession of the unit in

accordance with the terms of the agreement for sale or duly completed

by the date specified therein. If allottees have not exercised the right to

withdraw from the pro,ect after the due date of possession is over till
the offer of possession was made to them, it impliedly means that the

allottees tacitly wished to continue with the proiect. The promoter has

already invested in the proiect to complete it and offered possession of

the allotted unit. Although, for delay in handing over the unit by due

date in accordance with the terms of the agreement for sale, the

consequences provided in proviso to section 18(1J will come in force as

the promoter has to pay interest at the prescribed rate of every month

ofdelay till the handing over ofpossession and allottees interest for the

money they have paid to the promoter is protected accordingly and the

same was upheld by in the judgement ofthe Hon'ble Supreme Court of

India in the cases of Newtech Promoters and Developers private

Limited Vs Stote of ll.P. and Ors. (supra) reiterated in case of M/s
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Sana Realtors Private Limited & otherVs Ilnion of India & others SLP

(Civil) No. 73005 of 2020 decided on 12 05'2022'' that: -

25, The unquqlifred right of the ollottees to seek reJund ret'erred Under

Section 1B(1)(q) and Section 1g(4) of the Act is not dependent on ony

contingencies or stipulations thereof lt appears thqt the legisloture

has consciously provided this right of refund on demand qs on

unconditionol obsolute right to the ollottees, if the promoter fails to

give possession of the opartment, plot or building within the time

stipulated under the terms of the agreement regordless of unforeseen

events or stoy orders of the Court/Tribunal' which is in either way not

ottributable to the allottees/home buyer' the promoter is under an

obligation to refund the omount on demond with interest at the rate

preicribed by the State Government including compensation in the

manner provided under the Act u/ith the proviso thot if the allottees

does not wish to withdraw from the proiect' he shall be entitled for

interestfor the period of delay till handing over possession ot the rqte

prescribed.

19. The promoter is responsible for all obligations' responsibilities' and

functions under the provisions of the Act of 2016' or the rules and

regulations made thereunder or to the allottees as per agreement for

sale. This judgement of the Supreme Court of India recognized

unqualified right of the allottees and liability of the promoter in case of

failure to complete or unable to give possession of the unit in

accordance with the terms of agreement for sale or duly completed by

the date specified therein. But the complainant/allottees failed to

exercise the right although it is unqualified one The complainants have

to demand and make their intention clear that they wish to withdraw

from the prorect. Rather, tacitly wished to continue with the pro'ect and

thus made themselves entitled to receive interest for every month of

delay till handing over ofpossession. lt is observed by the authority that

the allottees invest in the project for obtaining the allotted unit and on

delay in completion of the project and when the unit is ready for

Complaint No. 2665 of 2021
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possession, such withdrawal on considerations other than delay such as

reduction in the market value ofthe property and investment purely on

speculative basis will not be in the spirit of the section l'8 which

protects the right of the allottees in case of failure of promoter to give

possession by due date either by way of refund if opted by the allottees

or by way of delay possession charges at prescribed rate of interest for

every month of delay.

20. This view is supported by the judgement of Hon'ble Supreme Court of

India in case oflre o Grace Realtech.Pvt, Ltd. v/s AbhishekKhanna and

Ors. (Civil appeal no, 5785 of 2079) wherein the Hon'ble Apex court

took a view that those allottees are obligated to take the possession of

the apartments since the construction was completed and possession

was offered after issuance of occupation certificate and also in

consonance with the judgement of Hon'ble Supreme Court of lndia in

case of M/s Newtech Promoters and Developers Pvt Ltd Versus State

ol II.P. and Ors (Supra).

21. The above said unit was allotted to complainants vide buyer's

agreement dated 12.06.2013. There is a delay in handing over the

possession as due date ofpossession was 06 09.201'7 whereas, the offer

of possession was made on 24.01.20L9 and thus, becomes a case to

grant delay possession charges. The authority observes that interest of

every month ofdelay at the prescribed rate ofinterest be granted to the

complainant/allottees. But now, the peculiar situation is that the

complainants want to surrender the unit and want refund. Keeping in

view of the aforesaid circumstances that the respondent-builder has

already offered the possession of the allotted unit after obtaining

occupation certificate from the competent authority, and iudgment of

Complaint No. 266S of 2021
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lreo Grace Realtech Pvt. Ltd. v/s Abhishek Khanna and Ors' Civil

appeat no. 5785 of 2079 deciiteil on 17.07.202, it is concluded that if

the complainant/allottees still want to withdraw from the proiect' the

paid-up amount shall be refunded after deductions as prescribed under

the Haryana Real Estate Regulatory Authority Gurugram [Forfeiture of

earnest money by the builder) Regulations, 2018'

22. The Hon'ble Apex court of the land in cases of Maula Bux Vs' Ilnion of

India (7973) 1 SCR 928 and Sirdar K'B Ram Chandra Rai Urs Vs'

Sarah C'Ilrs, (2075) 4 SCC 736,and followed by the National Consumer

Dispute Redressal Commission, New Delhi in consumer case no'

2766/20L7 titled as /d/ant 5 inghal and Anr' Vs' M/s M?NI lndia Ltd'

decided on 26.07.2022, took a view that forfeiture of the amount in case

ofbreach ofcontract must be reasonable and if forfeiture is in nature of

penalty, then provisions of Section 74 of Contract Act' L872 are

attracted and the party so forfeiting must prove actual damages' After

cancellation of allotment, the flat remains with the builder as such there

is hardly any actual damage. So, it was held that 100/o of the basic sale

price is reasonable amount to be forfeited in the name ofearnest money'

Keeping in view, the principles laid down by the Hon'ble Apex court in

the above mentioned two cases, rules with regard to forfeiture of

earnest money were framed and known as Haryana Real Estate

Regulatory Authority Gurugram (Forfeiture of earnest money by the

builder) Regulations, 2018, which provides as under: -

.5. AMOUNT OF EARNEST MONEY

Scenorio prior to the Reol Estate (Regulotions ond Development) Act

2016wos dilferent. Frouds were carried out withoutonyfear as there was

no lqw for the some but now, in view of the obove lacts ond taking into

considerqtion the judgements of Hon'ble National Consumer Disputes

Redressal Commission ond the Hon'ble Supreme Court of lndia' the
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authority is of the view thot the forfeiture omount of the eornest money
shqll not exceed more than 100k ofthe consideration omount of the reol
estate i.e. aportment/plot/building as the case may be in all coses where
the cancellotion ofthe flat/unit/plot is mode by the builder in a unilaterql
manner or the buyer intends to withdrow from the project and ony
qgreement contqining any clause controry to the aforesqid regulotions
shall be void and not binding on the buyer"

23. Further, clause 1.2.6 of the buyer's agreement also talks about the

deduction of 10% ofthe basic sale price of the dwelling unit in case of

withdrawal ofthe allotment and the same is being reproduced for ready

reference as under: -

72.6 "The Purchasers hasfully understood and agreed thot in cqse the Purchoser(s)
withdraws or surrender his allotment, for any reason whatsoever at any point of
time, then the Seller ot its sole discretion moy concel/ terminote the booking/
allotment Agreement ond shall forfeit the amounts paid deposited up-to the
Eornest Money, along withother dues ofnon-refundoble nature. No separote notice
shall be given in this regard."

Thus, keeping in view the aforesaid factual and legal provisions, the

respondent cannot retain the amount paid by the complainants against

the allotted unit and is directed to refund the paid-up amount of

Rs.1,13,01,044/- after deducting 1070 ofthe basic sale consideration of

Rs.89,63,680/- being earnest money along with an interest @10.7 0o/o

p.a. [the State Bank of India highest marginal cost of lending rate

(MCLR) applicable as on date +2%oJ as prescribed under rule L5 ofthe

Haryana Real Estate (Regulation and Developmentl Rules, 2017 on the

refundable amount from the date ofsurrender i.e., 09.12.2020 till actual

date of refund of the amount within the timelines provided in rule 16 of

the Haryana Rules 2017 ibid.

G,II To pay a sum of Rs.10,00,000/- towards the compensation.

The complainants in the aforesaid relief are seeking relief w.r.t

compensation. Hon'ble Supreme Court of India in civil appeal titled as

24.

25.
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M/s Newtech Promoters and Developers PvL Ltd. V/s State of ltp &

Ors, (supra),has held that an allottee is entitled to claim compensation

under sections 72,74/1,8 and section 19 which is to be decided by the

adjudicating officer as per section 71 and the quantum ofcompensation

shall be adjudged by the adjudicating officer having due regard to the

factors mentioned in section 72. The adiudicating officer has exclusive

jurisdiction to deal with the complaints in respect of compensation.

Therefore, the complainants are advised to approach the adjudicating

officer seeking the relief of compensafion.

26. The respondent vide written arguments dated 26.04.2023 placed on

record a circular bearing no. 188 /20 /2022-GST, issued by the office of

Principal Commissioner, GST at New Delhi prescribing manner offiling

an application for refund by unregistered persons. However, it is

applicable on unregistered buyers dealing in supply of services of

construction ofthe flats/building etc. to the builder and the same is not

applicable in the present case.

H. Directions ofthe authority

27 . Hence, the authority hereby passes this order and issues the following

directions under sectibn 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(0:

i. The respondent/builder is directed to refund the paid-up amount

of Rs.1,13,01,04 4 /- after deducting 10% of the basic sale

consideration of Rs.89,63,680/- being earnest money along with

an interest @10.700lo p.a. on the refundable amount from the date

of surrender i.e., 0 9.L2.2020 till date of actual refund.
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ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal

consequences would follow.

28. Complaint stands disposed of.

29. File be consigned to the registry.

Dated: 3 0.0 5.2023
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Member

Page l7 of 17

HA&{t;r!

)E)

v

#ro'."iJhil
MembeI


