HARERA
& GURUGRAM

Complaint No. 3023 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.
Date of filing complaint :
Date of decision

3023 of 2021
11.08.2021
26.05.2023

Rhea Arora

Gurugram, Haryana.

R/0: - H.N0.848, Sector-4, Urban Estate,

Complainant

[

M/s BPTP Limited

Limited

2 |[M/s Countrywide . Prbrqufél‘i Private | Respondents

Regd. Office at: rmfmdﬁle Ci"r‘ﬁiﬁ
Connaught Circus; New Delhi-110001.

| CORAM: \7 \ ]
Shri Sanjeev Kumar Arora . Member
APPEARANCE: N |
Ms. Daggar Malhotra, . d ._}é_dyg,?aﬁ;efur the complainant |
Sh. Harshit Batra ;ﬁ i' hdvo%ate for the respondents

ORDER

1. The present cnmplai'nt has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real

Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provisior of the
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Act or the rules and regulations made there under or to the allottees

Complaint No. 3023 of 2021

as per the agreement for sale executed inter se.

A.Unit and project related details

. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sr.
No.

Particulars

Detalls

|

' ﬁansions Park Prime, Szctor
66 Gurugram, Haryana.

; ml-;!ﬂ?. 24 floor, tower-

MA1

(annexure R-14 on page no.
136 of reply)

Unit admeasuring,

2764 'sq. ft.

'(a:lmexure R-3 on page no. 72
of reply)

Revised u.bitér@. l"j

Shd.sa

\ U

D‘i;?fzéq. ft.

+(annexure R-14 on pag= no.

%

_-._!l.
Lws ] ©f

{136 of reply)

Date of booking

20.07.2010

(vide payment receipt
annexed on page no. 62 of
reply)

Date of execution of flat
buyer’s agreement

16.09.2010

(annexure R-3 on page no. 68
of reply)

Page 2 of 14



HARERA
®, GURUGRAM

Complaint No. 3023 of 21021

7. Possession clause

'. -. fmm

d
-l

» Wﬁh all
/| onditions of this Agreement
" | and-.not being in default
g:t_qﬁﬁ&et.ény of the provisions of
‘| this “Agreement and having

p'p

3.1. POSSESSION

Subject to Clause 10 herein or
any other circumstances not
anticipated and beyond the
reasonable control of the
Seller/Confirming Party and
any  restraints/restrictions
from any courts/authorities
and subject to the

P T Purchaser(s) having complied
AN

the terms and

complied with all provisions,
f;prgxalit:ie.s, documentation
etc.as prescribed by the
Seller /Confirming Party,
whether under this
Agreement or othzrwise,
: time to time, the
-Seller/Confirming Party
yjposes to hand over the
possession of the Fla:. to the
Purchaser(s) within a
period of 36 months from
the date of
booking/registration of the
Flat. The Purchaser(s agrees
and understands that the
Seller/Confirming Party shall
be entitled to a grace period
of 180 days, after expiry of 36
months, for applying and |
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obtaining the Occugation
Certificate in respect of the:
Colony from the Authority...."

(Emphasis supplied).

Due date of delivery of
possession

20.07.2013

Note: Grace period is not
allowed

Total sale cnnsideraﬁun

10.

Total amount gﬁfby tFe

complainant” - .HT'* 2%

'-_n J'

| Rs. 1,67,68,931.08/-

F{é:)nexure R-14 on page no.

9 of reply)

Rs,{l 18,87,959.08/-

E-ﬁ‘iﬁuéxure R-14 on page no.
139 ofreply)

I

1L Ocmpatiéwfﬂﬁc@:ﬁi a4.g2.2§2ﬂ
L Y s
i (annexure R-13 on page no.
133 of reply)
12. | Offer of pusséﬁ”’é\i@ ; 1‘: P . eapa,znzo
H”“"‘_““”*"Tanquure R-14 on page no.
LA 12 |56y
13. | Grace perjod. ; |In the present case, the

.prumuter is seeking a grace
‘period of 180 days for
applying and obtaining the
occupancy certificate etc,
from DTCP. As a matter of
fact, from the perusal of
occupation certificate dated
14.02.2020 it is implied that

the promoter applied for
occupation certificate on
17.05.2017 which is later

than 180 days from the due
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date of possession i.e,
20.07.2013. The clause
clearly implies that the grace
period is asked for applying
and obtaining occupation
certificate, therefore as the
promoter applied for the
occupation certificate much
later than the statutory
period of 180 days, he does
not fulfil the criteria for grant
~ . fof the grace period,
- .7| Therefore, the grace period is

N7l _’,nbt allowed, and the due date
St possession comes out to be
<0 11| 200722013,
:T:n{;: d"""“?"“""’?ﬁh AP
[/ “eEEEmy O\ (¢

B. Facts of the cun;l@alnt

3. That the Cnmplaman&and the nLstundenﬁ entered into flat buyer's
agreement dated 16. 09-20‘10 in re’gard to one unit- Flat No. MA1-203,
unit 3, Mansion TuwerM apprmé. super afea 2764 sq ft at Mansions,
Park Prime at Sector 66; uGuruhr'a }faryana The basic sale
consideration of which was Rs.1,05,08,200/+ That the complainant
has already paid an :e't'.mduﬁt of Rs. 1.18,87,925 /-till date. That as per
the flat buyer's agreement, the Possession of the Allotted Flat was
stated to be given within 36 months Le 3 years along with a grace
period of 180 days after expiry of 36 months.

4. That vide letter dated 05.03.2020, i.e after the expiry of more than 6
years from the due date of possession the builder has finally offered
possession but with addition of undue and unlawful charges and
therefore, the complainants have been compelled to the present

complaints before this Hon'ble Authority. The unlawful charges are as
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follows: GST of Rs.539090/-, Cost escalation of Rs.1865972/-,

Increase in Super area, Taxes, Electrification and STP Charges.

. That vide letter dated 29.01.2021, the builder has finally offered
possession but with addition of undue charges with a total amount
payable and the same are enumerated below-:

GST: GST of Rs.5,39,090/-has been demanded: Firstly, the project
should have been completed and possession should have been offered
within 36 months plus grace period, so had the same been complied
with by the Respondent, there weufdbae no levy of GST whatsaever
hence the complainant cannot he made to suffer for the delay,
inaction and breach of thedate Gt,' pnssessmn on part of the builder,
Further, secondly, accarding tu GST rJeé the builder will be in a
position to claim lnput :redtt on the materlals and services used and
should pass on the benefit of mput credit to the flat buyers, hence the
builder should not ask the complainant to pay full amount of GST
without taking into a;aﬂl;;_nl;; thj b.engfitr: under GST and without
passing on that benefit u?*ﬁfﬁﬁm EL‘E complainant. The builder is liable
for punitive actions against 'him. inder the anti-profiteering
provisions of GST laws. Under GQT"Regi-ma;, the developers get -redit
of the taxes paid after 1st ]ul}e,_ZOl? on the purchase of construction
instruments such cement, steel; paints, bathroom fittings from the tax
the buyer will pay on the finished unit, therefore developers must
pass on to the buyer the credit they receive against the taxes so paid
on the purchase of such inputs.

Cost escalation of Rs.1865972/-: As per clause 12.11 escalation fees
has been defined to be levied only in an exceptional situation where
cost of steel and cement and other construction materials increases

beyond 10% therefore meaning that an escalation of 10% has already
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been included in and paid by the purchaser in the Basic sale srice.

Hence this cost of escalation should be removed and only if any &ctual
escalation provable by the respondent is shown the same may be
levied. Further, in regard to price index, reference index has been
taken as of year 2009, Only customers who booked flats in the pre-
launch period were benefitted from the low base rate, but such cost
index cannot be applied to the complainant.

Increase in super area: An expunentiai increase in super area has

o 3
" 13

been mentioned in the dem__'__"

_ . The same is neither
comprehensible not possible. Bﬁfg@@@nd be put to strict proof in
order to show the exact d qlen[i?'l;idn prqzing such increase.

Taxes: That, 2nd Last Paﬁ’gfﬁﬁh of Chﬂ;@ 2‘1 clearly provides that,
the sale consideration hﬁ*-been ﬁxed based on the taxes and/or other
dues as applicable. [;f}il?l‘e 15: a“fralsh incidence of tax that shall be
borne and paid by the- purchasem Various addltmnal taxes under the
heads of VAT, Serwce“amd{_}ﬂjl‘ hq'fE:be&,n charged by the respondent
in each and every demaﬁ&ﬁﬂl raised by the respondent right from
the date of signing of the BBA from the complainants.

Electrification and ﬁﬁ’?}@f@é ;L;ng?ﬂi)méﬁx charges clearly
includes in its ambit all electrical works. The same has already been
charged separately, Hanéé,.anniﬁﬁr' charge for electrical work urder a

new name of electrification and STP charges is unfair.

C. Relief sought by the complainants:
The complainants have sought the following relief:

e Direct the respondent to pay delay possession charges

alongwith prescribed rate of interest.
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e Direct the respondent to remove wrongly computec cost

of escalation fees.

e Direct the respondents to provide Super Area
calculation.

e Direct the respondents to provide the actual cost of STP
without markup.

e Withdraw unlawful demands of VAT, GST. Cost
escalation _

D. Reply by the respundent*bi’;jﬁ ,,',, Y

The respondent by way nfwﬁtl,ﬁn wp‘lymdg,fhe following submissions.

6. It is submitted that qtmfaﬁtmn certificate has'been granted by The
Director Town and Cﬁm]try Planmng, Haryana, Chandigarh vide its
memo bearing na, ﬁ4§93 dated 14.02:2020. Thereafter, the
respondents issued u‘t:l%r Bf ;i,ps ssfun lpf ﬁne,)unlt:in question "o the
complainant on 05.03. 2'023?

7. Upon completion of cnnst:ucticm’ and upon getting/ securing
occupancy certificat nt-authority, respondent issued
the offer of passess1 ﬁﬂr zﬁmﬁ to the complainant along

with the list of documents needed for the execution of conveyance

deed. After receiving Offer of 'possessiun letter, the complainant
contacted the respondent for discussions over certain charges and
requested for discount. Accordingly, the respondent as a goodwill
gesture gave a discount of Rs.28.81,006.81/- on the final demand to
settle all their grievances amicably. The complainant post availing the
discount, made the payment on 31.07.2020. However, the

complainant failed to furnish fixed deposit towards VAT charges and
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stamp duty charges. Due to this, the respondent was unable to initiate

the process for the execution of conveyance deed. now, the
complainant afterthought or over ill advice filed present complaint
just to harass the respondent.

. The complainant has approached this hon'ble authority with unclean
hands i.e. by concealing and misrepresenting facts material to the
present purported complaint. Hon’ble Supreme Court in a plethora of

cases has held that anyone apprnachlng court must come with clean

."ﬁ.-"'

hands as any concealment/ *'_'ntatmn of facts amount to

£y ;_-.{'fg
'é@m on the court and as such,
the complaint warrants dpﬂ;@al w&thuut an‘y further adjudication. In

fraud not only on the responde :..;

this regard, reference giayﬂe 'madeta the fbllnwmg
o That the cnmplamant has mncealed from this hon'ble authority
that post lssuat;ga of offer of possession on 05.03.2020, the
respondents : an gnadd#lll gesture, pravided a discount
t\s 28,81, OUE 81/- to the complainant to settle
the disputes amlcahfy.e .T;]E Cqm@‘mpant post availing the
discount, made the payrﬂem' of 31.07.2020. howeve-, the

complainant fa&e#t ;ﬂmél&:&d dMs:t thwards vat charges

and stamp duty charges.

amounting to

e That the complainant had concealed from this hon'ble authority
that with the motive to encourage the complainant to make
timely payment within stipulated time, the respondent also
gave additional incentive in the form of timely payment
discount to the complainant and in fact, till date, amounting to
Rs.3,77,617.08/-.

e That the complainant had concealed from this hon'ble authority

that, at the time of booking on the complainant’s request, the
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respondent give basic sale price(BSP) discount amounting to
Rs.522,800/- by reducing BSP from Rs.4,000/- per sq. ft. to
3,800/- sq. ft.

From the above, it is very well established, that the Complainant have

approached this Hon'ble Authority with unclean hands by distorting/
concealing/ misrepresenting the relevant facts pertaining to the case
at hand by concealing the material fact that respondent give total
discount amounting to Rs.37,81,423.16/- from booking till now. It is
further submitted, that the smiq

gn of the complainant is to

‘expense of the respondent by filing
this frivolous complaint which is nﬂthing hut gross abuse of the due
process of law. It lsl?yrﬂreF submitted ‘tITal; in light of the law laid
down by the Hon'b aﬁfxgx Cuurt tfm preseht complaint warrants
dismissal without any-&trfther adjudmat[ﬂn

9. It is submitted that as,pé,r clausé 2 of the agreement titled as "Sale
Consideration and ut‘har*n cugldl ons' spegiﬁcally provided that in
addition to basic sales pnce [Bﬂ]’) various other cost components
such as development charges [mchldmg edc, idc and reedc),
preferential location Mg?&?% cl%bl nj&éﬁﬁb&;ﬂ%lp charges (CMC),
car parking charges, power back-up installation charges (PBIC) VAT,
service tax and any-fresh incidence of tax' (GST), electrification
charges (EC), charges for installing sewerage treatment plant STP),
administrative charges, interest free maintenance security (IFMS),
etc, shall also be payable by the complainant.

10.1t is submitted that vide clause 2.4 of the agreement, duly executed, it
was clearly agreed that the super area of the respective flats stated
therein was tentative and was subject to change till the handing over

of physical possession. The plans on the basis of which the project in
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question was launched were tentative, however, the occupation

certificate has been received by the company as per the approved
drawings and the final area has been computed at the stage of offer of
possession and on computation of the area there is an increase in the

super area of the flat i.e, the covered area of the flat and prorate
share of the common areas.
11.In the year 2016, the fire staircase norms have been changed by the
concerned department and accordingly, on 17.07.2018, respondent
ar e nsion of fire NOC i.e. from the

o
b

ed by the concerned authorities.

requested for an effective une-ﬁ?&%

date of NOC and the same was nt
Finally, the Respondent receivéd the hnccupancy certificate for the unit
in question on 14.0 2.2&21”} *ﬁﬁe;?iqtr_'“’passe'ssiun has already been
offered to the cam?iﬁh.gﬁts vlgﬁji;ﬁﬁ;;-nf p‘né};ga;ian letter dated
05.03.2020, however the compléinarits have miserably failed to clear
the outstanding dues till date which has delayed the physical haading
over of possession w:thrg;&@t tg the ul.e'éit inquestion.

12.All the averments made ﬁfnthigﬁ?gl r;_', n were denied in toto.

13.Copies of all the relevant do Ha‘ﬁ'b&éﬁ'ﬁlﬁa and placed on the record,
Their authenticity is:%ﬂégt m'g;dls?@te?ﬂer#e; the complaint can be
decided on the basis of these undisputed documents and subm ssion
made by the parties.

E. Jurisdiction of the authority
14.The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E. E.ITerritorial jurisdiction
15.As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana, the jurisdiction of
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Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction tc deal
with the present complaint.
E.I1 Subject-matter jurisdiction

16.Section 11(4)(a) of the Act, 2016 provides that the promoter  shall
be responsible to the allottees as. per agreement for sale. Section
11(4)(a) is reproduced as hereund?r;.,

Se.-ctfnnllfal-}(a] “Ef‘ *”*

Be respuns:b arall qﬁﬂga‘tfa rﬂpansfbh'm'es and
functions ﬂdﬁrl‘t’bﬂlﬂbﬁﬁﬂm this Act or the rules
and reizrl maa ider or to the allottees
emen snl’ or to t‘hér ciation of
es; dsithe case may be, till the ctm ince of all
the aphmn ts, plotsor. bmfdingr, as the case may be,

to the .allottees, or the commion areas to the
association of allottees or the mmpewnt authority, as
the casqgﬁay h; [

Section 34- Fuﬂ@ﬁs-q}tl?; :

34(f) of the .Pu:t ‘bmﬁ;ies o Ehsm% cumpilance of the

obligations_cast up the promoters, the allottees
and the rﬁl “g ts under ﬁ‘lls!&ct and the
rules mgrﬁmﬂe;

So, in view of the prnvismns uf the Act quated above, the autnority
has complete ]LlI'lSdICtIDI‘I to declde the cumplamt regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.

E. Findings on the relief sought by the complainants.

* E.lI Direct the respondent to pay delay posszassion

charges alongwith prescribed rate of interest.
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e Direct the respondent to remove wrongly computec cost
of escalation fees.

e Direct the respondents to provide Super Area
calculation.

e Direct the respondents to provide the actual cost of STP
without markup.

e Withdraw unlawful demands of VAT, GST. Cost
escalation.

17.The complainant submits th&t ﬂ;@p are seeking possessior and

r i
Fi

delayed possession charges sin ,&g.’t was due to be delivered in
July 2017 and the cumplainan.t; has already paid a sum of Rs.
1,18,87,959/- (mcludm’g,ﬁuﬁ'l nfRs Zﬁrakhswhlch was received by
the respondent in E(eﬁ" ,ﬁf some settlement) dgainst a total sale
consideration of Rs.’ 1;6? 68 931}" The counsel fur the complainant
draws attention of tﬁa'@ﬁ‘mdht)ﬁ towards mail of respondent dated
14.08.2020 further agﬁ@ndl sq.im [ofJ*Rs iE 81,006/-alongwith
stamp duty of Rs.7,63, 7‘?~ *ﬂﬁa Furﬁhér stated that once the
settlement has been done why the demand was raised.

18.The counsel for theﬁi‘%pghﬁ,erﬁ ﬂﬂra;vs :ftténtiu'ﬁ of the aurhority
towards mail dated (;4 05:2020, received from: the complainant which
clearly states that cam‘pi&inant has agreed one-time lumpsum
payment of Rs.20 Lakhs towards ufferdqr possession of the booked
unit and henceforth BPTP will not raise any further demand which
was acknowledged by the respondent on 31.07.2020 and a revised
statement was also sent to the complainant. The respondent further
states that a sum of Rs.23,82,630/- was a special credit given to them
as per statement of accounts dated 05.08.2021.
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19.The counsel for the complainant submits that the after the said

settlement, an invoice was raised by the respondents on 14.08.2020
where the amount of compensation given was again demanded by the
respondents, and they breached the settlement. The counsel for
respondents clarified that the letter dated 14.08.2020 was only
inadvertently sent to the complainant and the same was rectifizd by
the respondent-builder and a letter was send vide email dated
30.01.2021 which states that the accounts have been scrutinized and
it has been observed that there HTE»D,«-(E[—IIES This evidently shows the
bonafide conduct for the settlem’

20.The authority is of view tpﬂtq\rhg}l the ma,ttEr in dispute has already
been settled between th&partaes Ehen“the present complaint is not
maintainable. Hence;, nb f‘mdmgs nn I:he issues ‘detailed above are
being returned. | = |

F. Directions of thé\Authurlty

21.Hence, in view of the factbia]"as *.mell as legal positions detailed above,
the complaint filed by the ﬁﬂtﬁplgmantrseek‘ing certain reliefs zgainst
the respondents is not I%amgmablg aﬁ‘d tltz:_e _fame.; is hereby order to

1ARNLINA
22.Complaint stands disposed of:- -
23.File be consigned to f'hE'Révgistrjf.

be rejected.

umar Arora)
Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 26.05.2023
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