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APPEARANCE:

A

Shri Rahul Yadav (Advocate)

Complainant

Shri Dhruv Dutt Sharma (Advocate) ~

Respondent

The present compl
under section 31 of th
Act, 2016 (in short, the A
Estate (Regulation and Dev

Rules) for violation of section

ORDER

aint has been filed by the complainant/allottee
e Real Estate (Regulation and Development)
ct) read with rule 28 of the Haryana Real
elopment) Rules, 2017 (in short, the
11(4)(a) of the Act wherein it is inter
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alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provisions of
the Act or the rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the

possession and delay perioc__l;-iféhyg. have been detailed in the

following tabular form: | ; %
£
S.no| Heads ﬁln]fg’)g mation
1. | Project name and‘ Waﬁkalﬁalal\lext Sector 81, 824,
location /3% 4 /7 U 83 %ﬂn%&%@rugram

Project ar'(::ag%a"a@r e 393}@_‘%\8 acr%f?%

Nature of t’,hg:pi‘olea ‘% Resmem;lal élé’iﬁtéd colony

Ul 0 VA
] g 113 0f 2008 dated 01.06.2008 valid
"'y, e | upto 31.05 2018

'f?’;?"f%\'—r 71 of 2010 dated 15.09.2010 valid
“fupto 14.09.2018
" | 62 of 2011 dated 02.07.2011 valid
" |'upto 0.07.2024
DI 47i6'6f 2011/dated 07.09.2011 valid
| upto/06:09.:2017 |

5. | RERA Reglstered / not | Notregistered
registered
6. | Plotno. Plot no. 33, second floor (page 32
of complaint)

7. | Plot area admeasuring | 1365 sq. yds.

8. | Date of allotment N/A

9. |Date of builder buyer 18.08.2012 (page 29 of complaintT
agreement
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10. | Possession clause 15. Schedule for possession of the
said residential plot

The Developer based on its present
plans and estimates and subject to all
just exceptions, force majeure and
delays due to reasons beyond the
control of the Company contemplates
to complete development of the said
Residential Plot within a period of 3
(three) years from the date of
execution of this Agreement unless
there, sjm” be delay or there shall be
gue to reasons mentioned in
" Clauses herein...Emphasis

11. | Due date of poss gﬁn

12. | Total sale ¢ ) 59\115 per SOA dated

&?eﬁmre R3, page 69

\ N
13. | Amount Pa‘%‘l |
complainant .

14. Letter

15. Occupatlonﬁcait * ot;iagng\d
16. | Offer of pogse;sion 4 E‘ l‘iot—gf?e(%dl AY ‘F
Facts of the complaint:

The complainant has made the following submissions in the

complaint:

a. That the complainant entered into a buyers’ agreement dated
18.08.2012 with the respondent no. 1 through its authorized

signatory Ms. Anjali Agarwal, Vice President Marketing, for the
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purchase of unit no. 33, second floor, Sector Road-1, Sector-82,

preferential location measuring 1365 Sq. Ft.

_ That at the time of allotment/execution of said agreement, the

complainant has paid a some of Rs. 4,61,000/- as earnest money
for booking of said floor for his residence purpose and till date
have made payment of installment of which demand is raised,
which respondents have received from the complainant in

contravention of prov151ons of The Haryana Apartment

a med thereon and also in total

é ' had to develop the
said group ho%smg Gomﬁle&lﬁ.w,hich ‘th@afgresald floor of the

violations of various j ent of the Apex Court.

complainant 1s situated wnthm a i;mod of szars from the date

of the executlo%ﬁthe §a1d=a %ee el?,tas er clause of the 15 of
i ! 1l Il f-‘ )%5 :

n e
" {& *o% i{

the said agreer% £

. That after executlon nfathe jgu,d@a reement the complainant

made payments to the respmon'%’éﬁno 1 as per the schedule plan
and till date hz adg pay@e t‘oghgtupig of Rs. 17,17,083/.
In addition toﬁﬂle%camplama’?ﬁt ha also* palﬂs 1,78,315/- for
insurance of the sgld ﬂogr &}Bs 60 298/ as processmg fees for

the loan amount.

_ That before execution of the said agreement the complainant

seeing the advertisements which were got published by the
respondents, the complainant got booked said floor in their said
project namely, in Sector-82, Gurugram, and at the time of
booking the said floor, the complainant paid an amount of Rs.

4,61,000/- as "earnest money". The said floor was booked
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under "Possession Linked Payment Plan" category in the above
stated project and the said floor was preferential location floor
and the total purchase value of the said floor is Rs. 81,33,328/-

inclusive of preferential location charges of Rs. 6,60,000.

That the complainant was allotted unit no. 33, 2nd floor, Sector
Road no. 1, Sector-82, floor reference no.33/360/SF/Sector Rd-
1/VIN with preferential location vide allotment letter bearing
priority no. 360/SF/063 dated 30 03-2012 and thereafter on
dated 18.08.2012 an agjzek m':’%was executed between the

parties. W
That after havmg;pgui‘ sgl.ﬁs -f'-,':__l‘}_f_l_ecvﬁ%d T‘iard earned amount to
the respondents.,ﬂlefcorhpl@ina(nﬁvasﬁav%g no option but to
accept and 5151; the aforesalq ﬂaor buyer égreement whose
terms and co %;tl ns Wer$ re%lelgg hagshf: strlngent and was
total in favour ﬁhm@‘es{pondé@tséan@a@@sﬂum and were also

in violation of The Haryana Apartment ﬁwnershlp Act 1983.

That in the said agr%

incorporated % gh ﬁ?s

n~{- % thie complainant vide
which paymen ofinstallments or

a*per schedule plan
was made an %essence of the sald agreement. According to the
said clause in case of any default or delay in making the
payment by the complainant or to perform or observe other
obligations under the said agreement, the agreement would be
liable to be cancelled and the developer would be entitled to
forfeit entire earnest money + brokerage charges if any paid by
the it to the broker in respect of the floor allotted to the

complainant, together with any interest paid, due or payable
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and other amount of non-refundable nature, if the complainant
failed to fulfill his obligations under the said agreement or even
in the event the complainant failed to sign and return the
aforesaid agreement within 30 days from the date of its
dispatch by the respondents. It is further mentioned in the said
agreement that these terms and conditions would remain
applicable till the execution and registration of the conveyance

deed for the said floor. Be51desg this there are many more terms

and conditions which are uall }
upon the complainant, *"
disregard to the proglsjg s"of Th% Haryana Apartment

Ownership Acr ’I§98 '

bullders/develqpegs TeTHE % \u%‘ﬁ

That as thég %%esponflents g‘falled to | &fvi possession to
complainant withtn the sala mandatp’ry’ period. Inspite of
receiving said amoun@ from, complam,ar}t The complainant
contacted the off‘ ice, éf;respondents first telephonically and
when did not recelve any sﬁﬁ?f‘éctory answer, went personally

to the office of tl{g or%“d%tg : ﬁl gﬁa% on dated 12-01-

2018 and met-their, off;r:la] Mr. ﬁohall in t[le office. On the

enquiry of complamant asto when possession of the said floor
would be delivered to him it was informed by Mr. Sohail to
complainant that the floor could not be constructed due to
inability of purchase of the land from the farmers due to some
issues. Thereafter when the complainant asked him as to why
the respondents made false representation in the agreement
regarding having license on the said land and further to the

effect that the construction is going on, on this he could not give
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any satisfactory reply to him. When he was asked to return
money which the respondents have received from the
complainant dishonestly by way of executing a false agreement,
on this he replied that he would has to wait for a year to receive
the said amount and presently it is not easy to get it from
them/respondents. On hearing from the said official of
respondent no. 1, the complainant was in a shock, seeing that
the respondent no. 1 being_ such a reputed company, as was
claimed by them at the\gi'_" ‘g,cutmg the said floor buyer
agreement, how cando s

induce complamar;t who 1i& va doctor by profession by
%8 R W

dishonestly making Ealsﬁ tigp%s‘éhtati@m in the floor buyer
agreement to t@ effect that*h(':.ense from“‘?chq Government has
been obtainec Ernd thalt cdhsj}:ru i 1{:~1|1r :s ‘gmn% on, as aforesaid
and thus dlshfgnestly inducmg the gomplamant to deliver the
respondents the' aforeiald ar@omlt W@ §clearly make out a

case of cheating, fogge;y,yfalserre
N Rﬁ

respondents to refund the amount ef complamant and

complamant

personally hartded over the said fetter to MY. Sohail on the said
date. When no response was received from the side of
respondents, the complainant again on dated 06.06.2018 wrote
letter to the respondents for refund of the aforesaid amount, but
on the said letter also no reply was received. On dated
09.08.2018 the complainant handed over another letter to Mr.
Sajjad, employee of the respondent no. 1 for refunding the
amount received from complainant for the said floor, but till
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date the complainant has received nothing from the side of

respondents. As per para no. 4 of the addendum, it was claimed

by the company that the said floor was under construction.

k. That as per clause 15 of the buyer's agreement that was
executed between the respondent no. 1 through his authorized
signatory (respondent no. 5) with complainant on dated 18-08-
2012, that said floor of the complainant was to be constructed

and possession was to be handg}d over within 3 years from the

. That in this regard it is‘also perti
respondent no. 1 ",,_'_‘,__1'{'2%.‘1"1»2012 also received an
insurance amzdn? gf’ Rs.'-~ g
was financed %'dm by 1nd1a ﬁPﬂS e ‘
respondent ng g% ags an 1nsurapceiam¥)un t@%rds the said flat.

/- from mplalnant which

directly paid to

m. That to makt pﬁym,ent; of lfhe ésa"i& oor installments,

27.10.2012. Itis impo

for rest of t ejngtjéliln\iqkn’t;b‘mga? <taised, to India Bulls the
respondent no. 1 since the construction of the property never
took place. It is further submitted that the payment of above-
mentioned loan amount was directly made to respondent no. 1

under tripartite agreement executed with India Bulls by

complainant and respondent no. 1.

n. That the respondents not only did aforesaid wrongful act and

conduct but also in the guise of said floor buyer agreement,
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induced complainant to execute an agreement with India Bulls

a tripartite loan agreement for taking loan towards said floor of
an amount of Rs. 60,00,000/- out of which two installments as
mentioned earlier were directly paid to the respondent no. 1 for
the said floor as per the said floor-buyer agreement. At the time
of executing the said agreement it was in notice and knowledge
of the respondents that there was no land under their
ownership and possession fc for constructmg the said floor and

inspite of said fact in theﬁ{‘f ?Ieﬂge they dishonestly in order

RIS
’u; LA

to receive from complai nar £t

,3; aforesald amount illegally

executed the said ﬁa‘ggeé' émss T}i‘e%&respondents on false

representation ﬂg&wﬁﬁa ;'._

the said floor @g on amount nf Rs» 17 ,315/- of which

installments _It.g.nﬁ palglfeby FngpTama t? amount of Rs.
6,60,000/- pr’gfér&nnal locatipn charg?é wwhout existence of

YA _ 'n . faipe gnd.tpfgg epresentatlon and

'h,;g ﬂs&a’?ﬁ%‘:@qg case of cheating and
- F‘;f" .&
forgery. Thus, the resﬁbndentswiﬁ' criminal conspiracy with

¥ tteg %foggs{gmron@l aqt with complainant

India bulls co u__a £
which amounts to commlsswn g‘f cheatmg an% forgery and false

‘‘‘‘‘
¥

the same by way

documentation,

J
A

representatlom ZUINUY

—
3 !

o. That the possession was to be delivered to the complainant on
dated18.08.2015 after expiry of the stipulated; but till date, the
complainant has not been handed over possession of the above
mentioned floor, so the complainant is entitled to receive

penalty amount from the respondents as per the Act, 2016.
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p. That in view of the delay in giving possession to the

complainant; he seeks a refund of the entire amount paid by the
complainant to the respondents and India Bulls i.e., Rs.
26,15,456 /- along with interest @ 18% compound interest per
annum from the date of deposit till the realization of the amount
and towards mental harassment and agony caused by the

respondents, along with litigation charges Rs. 20,00,000/-.

q. That the cause of action accru.d m favour of the complainant
RSN
and against the respond,e
't.:;
booked the said flat and i ,m f @arose when the respondents

- Of %when the complainant had

Relief sought by ;l;e q?omplamant, I - H‘%_
The complainant ‘scmg’ht fo]loqvmg re”ﬁef'ﬁs)

;3&56 /- bloqg \@ntlimgteges:t @ 18% (or as per
HRERA) compoundl?\tggﬁmbmmw&m the date of deposit

till the realization of tl“'i%"anl(:.Jalsltmw'W

ii. To pay Rs. 20,3‘0;&09‘{%@%@1 ental ha;%@sment and agony
caused by the respondents. ; -~ = ,
i g Fl 4! !( -1 ¥ .1,*’33%-@"]

iii. To pay litigation charges of Rs. 1,00,000/- to each complainant.

Reply by respondent no. 1:

The respondent made the following submissions in its reply:

(a) That at the outset, respondent humbly submits that each and
every averment and contention, as made/raised in the

complaint, unless specifically admitted, be taken to have been
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(b)

(c)

(d)
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categorically denied by respondent and may be read as

travesty of facts.

That the complaint filed by the complainant before the court,
besides being misconceived and erroneous, is untenable in the

eyes of law.

That further, without prejudice to the aforementioned, even if

it was to be assumed though not admitting that the ﬁling of the

That appareny\ge sg"ﬂ_d’"‘ ) h@ﬂ@y the complamant is
abuse and mi$ gf pr%ééﬁ’éfeﬁgw 1
sought for, aﬁeﬁhéble to be dgsm:issed prehef much less any

1
interim rehéfgﬁ@ so,ught» fo A ble 'to @e granted to the
T | ¥ "*w ;

and condmos “of the buyer"s agreement which were the
essence of thfe aﬁa@erﬁaﬁh\g&een the parﬁes and therefore,
the complainant now cannot invoke a particular clause, and
therefore, the complaint is not maintainable and should be
rejected at the threshold. The complainant has also
misdirected in claiming refund on account of alleged delayed
offer for possession. It has been categorically agreed between
the parties that subject to the complainant having complied

with all the terms and conditions of the buyer’s agreement and

Page 11 of 25



i

()

8 HARERA

- GURUGRAM Complaint No. 1729 of 2021

not being in default under any of the provisions of the said
agreement and having complied with all provisions,
formalities, documentation etc., the developer contemplates to
complete construction of the said residential floor within a
period of 3 years from the date of execution of the agreement
unless there shall be delay due to failure of allottee to pay in

time the price of the said residential floor.

the project is due to the reasons
S L O
de er. In the present case, there

arious reasons which were beyond

s kR U | .
the control of the-fesponde {and(the.same are enumerated

£ ¥ - W
7iks) 3 o h

Ny ‘,:;._'_\ ﬁ 'v. &

. J Cereat: GRRG E by A
a. Decision of gﬁés Authority gj,!néia Lt? AIL) to lay down its

gas pipeline El;_om withirl’fiiheﬂ_?duﬁ! pre-appr Jged and sanctioned
project whi%lf%ﬁ.l*‘i;thq_r.:cogist ;_winé";l tgé'-r;é'sﬁo ident to file a writ
petition in the Hon'ble High Court of Punjab and Haryana seeking
directions to“‘_*t%jt]'{q di§ru§tio’1’; ca eg? y GAIL towards the
project. However, Upo dismissa it petition on grounds
of larger public intefest;the C gwftl {'plans of the respondent
were adversely affected and it s/ds forced to reevaluate its

construction plans

(HUDA) in acquisition of
connecting the projéct. The nfatte
sundry litiga 'on!:Eb ’.ﬁgén JDA

c. Due to the implementation of MNREGA Schemes by the Central
Government, the construction industry as a whole has been facing
shortage of labour supply, due to labour regularly travelling away
from Delhi-NCR to avail benefits of the scheme. This has directly
caused a detrimental impact to the Respondent, as it has been
difficult to retain labour for longer and stable periods of time and
complete construction ina smooth flow.

F(i;asfbieé*q fiirther embroiled in
ndlandowners.

d. Disruptions caused in the supply of stone and sand aggregate, due
to orders passed by the Hon'ble Supreme Court and the Hon'ble
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High Court of Punjab and Haryana prohibiting mining by
contractors in and around Haryana.

e. Manufacturers of construction material were prevented from
making use of close brick kilns, hot mix plants and stone
crushers.

f. Disruptions caused by unusually heavy rains in Gurgaon every

year.
g. Disruptions and delays caused in the supply of cement and steel
due to various large-scale agitations organized in Haryana.

h. Declaration of Gurgaon as a Notified Area for the purpose of

i T-'Emggsed by the state government
" % o iy

Groundwater and restrigtiq;
2 . AN A )
on its extraction for construction purposes.
4 Y 'a }{.
¥ KVA high-tension electricity

j. The Hon’ble Na [ribunal, (NGT)/Environment
Pollution Copftrol Authority PCA) “issued directives and
measures to Zéﬁn r deterioration in AinQuality in the Delhi-NCR

i / LAmong these measures

region, espe during wintern
: % for a total period of

were bans il%‘lgg ed on constriictic

70 days be%@?-gvsmﬁfr i91 to ! egg%e 2019.
k. Additionally, imposition of severa artial-festrictions from time
to time prevented it e Respol frénd,continuing construction

work and ensu fast “constriiction,, Some of these partial
restrictions are: e & REV A

i. The usag ’- for 128 days.

i. The entries-of truck traffic inte.Delhi was -_est;!jcted.
: Manufacﬁenﬁ{oﬁ ’th’gtruf;tio- ﬁn@é 'af\}yqre prevented from
making us -of ¢ use% brick’kilns; Hot Mix plants, and stone crushers.
v. Stringently enforced rules for dust control in construction activities

and close non-compliant sites
(g) The imposition of several total and partial restrictions on

e

i
i

<

construction activities and suppliers as well as manufacturers
of necessary material required, has rendered the respondent
with no option but to incur delay in completing construction
of its projects. This has furthermore led to significant loss of

productivity and continuity in construction as the respondent
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(h)

()

HARERA

was continuously stopped from dedicatedly completing the
project. The several restrictions have also resulted in regular
demobilization of labour, as the respondent would have to
disband the groups of workers from time to time, which
created difficulty in being able to resume construction
activities with required momentum and added many

additional weeks to the stipulated time of construction.

The Government of Indla 1mgq€ed lockdown in India in March

i
A

e Covid-19 pandemic. This

severely impacted the Trespol t as it was constrained to

shut down all copstr q&neﬁ _. vities,} @,&.the sake of workers'’
safety, most cé?lﬂﬁg%@ ,f fi‘le"%l Aated back to their

villages and hgmé states, lea theﬂ'éﬁpgndent in a state

where there s%till a stﬁ?gg ?‘n&blh f,quate number of
ta ia ?;OH.S ?'ion of the project

Due to the £ ve lﬁwﬁ the complainant
b
could not ﬁdco}'n? "f;egl ?@ tr’{ Eam‘e TS already been
communicated to the " complamant vide email dated
21.10.2020. It has already been provided various alternate
options but till date complainant has not agreed for any

alternate unit.

That the complainant has failed to make payment in time in
accordance with the terms and conditions as well as payment

plan annexed with the buyer’s agreement and as such the
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complaint is liable to be rejected. The complainant defaulted

in making payments towards the agreed sale consideration of
the Unit from the very beginning. It is submitted that there is
an outstanding amount of Rs. 14,16,842/- including interest to
be payable by the complainant as on 21.05.2021. The
complainant is real estate investor who have made the
booking with the respondent only with an intention to make
speculative gains and huge vproﬁt in a short span of time.

& '}Qgi;:ulatlons and planning have

= 5‘:.‘.

However, it appears th%:ﬁ'_t'

__ slump in the real estate
ants (?i’a now raising several

S, ":4 eless grounds. The
complainants Q@e 'defau tmg 1ﬁmplglﬁg’¥vlth the terms and

conditions o‘? ﬁ% buyeWa eeﬂne t rfp% ants to shift the

'r fthegre poEd as it has suffered
a lot ﬁnanm-el‘)’(,u\dueg o st ch 1& rs like the present

\x@_}{ J w@*'w 'y f'
N g‘m R -G\

(k) Thattisto be a prer::late“d‘tﬁm binler constructs a project
phase wise wi it gets payment tﬁm the prospective
buyers and tpe moqeyffceyved frewthg pxiospectnve buyers
are further mve‘sfed tow%rﬁéw&fe“ c%ﬁlplet\hn of the project. It

is important to note that a builder is supposed to construct in

complainants.

time when the prospective buyers make payments in terms of
the agreement. It is important to understand that one
particular buyer who makes payments in time can also not be
segregated, if the payment from other prospective buyer does
not reach in time. It is relevant that the problems and hurdles

faced by the developer or builder have to be considered while
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adjudicating complaints of the prospective buyers. The slow

pace of work affects the interest of a developer, as it has to bear
the increased cost of construction and pay to its workers,
contractors, material suppliers, etc. The irregular and
insufficient payment by the prospective buyers such as the
complainants freezes the hands of developer/builder in

proceeding towards timely completion of the project.

Copies of all the relevant docun}em.g have been filed and placed on

.-'_ lfpute Hence, the complaint

~..--',-.g ese undisputed documents and

3
v
PV ) Y

The authority ohsg_rves thatyit. hEaS temtoﬁal,,? well as subject
matter ]urlsdlctlm ] g,d)udigatg tliBe é‘re“s,éng éomplamt for the

reasons given belo’

by Town and Coun
Estate Regulatorjt Autthritg G\!u(:ugpq’m sl%;i he entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the projectin question is situated within the planning
area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

E.Il Subject matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall

be responsible to the allottees as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings,asthe case may be, to the allottees,
or the common areas to the @ssoci tion of allottees or the competent

authority, as the case may bé;.. 55 ?‘
- - ?.“ N \?{ { -
Section 34-Functions of the A ’t&gty:

’%-“‘
sure complian ce'of the obligations cast
ttees ar d“ﬁ?i‘a,r"é: sstate agents under
ulatio "Wde?h%é@ der.

So, in view of the prdv_isions of the Act quote_d- above, the authority

34(f) of the Act prov, 'd&{b e

upon the promoters, the al

this Act and the Iéﬁ‘%:ﬂi re;
F i 4

—

p— AN Y 121
has complete jurisdiction to decide the complaint regarding non-
s\ B 000U
compliance of obligations by the promoter leaving aside
\E&NL 1R IS
compensation which is to be decided by the adjudicating officer if

f | et T\ %4
vy B fw‘g‘!',:_ ‘,)_'_, - v

pursued by the complainaht at a later stage.
ITIADEDR

4

Further, the authority. has no. hitch  in. proceeding with the
; L 1Ll N A A :
complaint and to@?_’r{ a r%?lg_i; pi Eﬁfﬁnd@&?present matter in
view of the judgement passed by the Hon'ble Apex Court in
Newtech Promoters and Developers Private Limited Vs State of
U.P. and Ors.” SCC Online SC 1044 decided on 11.11.2021 wherein

it has been laid down as under:

“g6. From the scheme of the Act of which a detailed
reference has been made and taking note of power of
adjudication delineated with the regulatory authority and
adjudicating officer, what finally culls out is that although
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the Act indicates the distinct expressions like ‘refund’,
‘interest, ‘penalty’ and ‘compensation’, a conjoint reading
of Sections 18 and 19 clearly manifests that when it comes
to refund of the amount, and interest on the refund amount,
or directing payment of interest for delayed delivery of
possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and
determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of
adjudging compensation and interest thereon under
Sections 12, 14, 18 and 19, the adjudicating officer
exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the
Act. if the adjudicat{:ﬁkg,v _je{Sgctions 12, 14, 18 and 19
15 prayed

other than compens ‘énvisaged, if extended to the
hat, in our view, may intend

e 6f the powers and functions

adjudicating officer as
to expand the ambit ang
of the adjudicating.officer un er Section 71 and that would
be against the@mqn,dat_.e;@}. He'Act.2016:.
Findings on the objections raised by the respondent.
/3y /7 Ny 0N
F.I Objection w.r.t. force majeure: 3\

b g *
L A Lt b f

12. The respondent- ' romoter g-afillggéé that grace period on account of
4 % il L O 5

force majeure congﬁ&is be aiglot{ﬁredf!to it. l @g’ed the contention
‘AN B0 WO

that the construction;of the, project. ! s'.delayed due to force

&

majeure conditions suc 3; "
passed by NGT ar
payment of insta _ ent allottees OI't
the pleas advanqleﬁf--m this) Eeggﬁ_:!_“"af_"_; devoid /of merit. The flat
buyer’s agreemekﬁt"“f {Kiési "e'ié”caféﬁ: Eé&%eﬁ 'the parties on
18.08.2012 and as per terms and conditions of the said agreement
the due date of handing over of possession comes out to be
18.08.2015. The events such as and various orders by NGT in view
of weather condition of Delhi NCR region, were for a shorter
duration of time and were not continuous as there is a delay of
more than three years and even some happening after due date of

handing over of possession. There is nothing on record that the
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respondent has even made an application for grant of occupation
certificate. Hence, in view of aforesaid circumstances, no period
grace period can be allowed to the respondent- builder. Though
some allottees may not be regular in paying the amount due but
whether the interest of all the stakeholders concerned with the said
project be put on hold due to fault of on hold due to fault of some of
the allottees. Thus, the promoter-respondent cannot be given any

leniency on based of aforesaid reg:sons. It is well settled principle

P+
that a person cannot take b@;l it of 1 tﬁgpwn wrongs
As far as delay in construction/due to outbreak of Covid-19 is

concerned, Hon'ble __9 " High fj n

Halliburton Offs i ees_rfc
Anr. bearing no 3WP (I) (Comm}?ho. 88

India. The Contracter WG§ rrq_breashgsmfe September 2019.

Opportumtles were QIV%M&-@OH%CWI' to cure the same

he e wContractor could not

4§¥ Em ic cannot be

used as an exe fo‘rn -pe afice of a-contract for which
the deadhnes.»were mych befor@tha qucbrqu ;;self

14. The respondent was liablé. toxcomple‘be the construction of the

project and the possession of the said unit was to be handed over
by 18.08.2015 and is claiming benefit of lockdown which came into
offect on 23.03.2020 whereas the due date of handing over of
possession was much prior to the event of outbreak of Covid-19
pandemic. Therefore, the authority is of the view that outbreak of a
pandemic cannot be used as an excuse for non- performance of a

contract for which the deadlines were much before the outbreak
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itself and for the said reason, the said time period is not excluded

while calculating the delay in handing over possession.

Findings on the relief sought by the complainant:

G Direct the respondent to refund the paid amount along

with interest.

In the present complaint,

the complainant intends to withdraw

from the project and is seeking return of the amount paid by him in

respect of subject unit along thh

reproduced below for readf referer

“Section 18: - Rtf};ym oﬁamql " and

M@E _ t?ié-.“ 1
e P ’

18(1). If the py

(a)in accordar ¢

or, as/theé case may bé d’ﬂbr*com

specrﬂe?thérem

he shall be liablex

allottee wis 'gs gi.o firal
prejudice to any, ae’her

terest. Sec. 18(1) of the Act is

;,A,;-, B2 .

L%mpe:rlsr.ltum
fége nis unable to give

e I

di,?cgntmuance af his ﬁusmgss astgveloper on

uegs:ag orre "'ca% on) g’egrstrat:on
ct ::a ?re on,

s in case the
o,rect, without
qyn]!d  to return the
of that apartment,

Im %}:}re i

plot, bmldm%as the casema be, lth interest at such

Provided th

*“"“".v mc!udmg
does not mtend to

wrrhdraw’ from the pro;ect, “he! shall\ bfe Fd:d by the

promoter, \interest for'every month of delay, ti

the handmg

over of the possession, at such rate as may be prescribed.”

(Emphasis supplied)

16. Clause 15 of the buyer’s agreement dated 18.08.2012 provides for

the handing over of possession and is reproduced below for the

reference:

“The Developer based on its present plans and estimates and

subject to all just

exceptions, contemplates to complete

construction of the said building/said Apartment within a

period of 4 years

from the date of execution of this
Page 20 of 25
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Agreement unless there shall be delay or there shall be
failure due to reasons mentioned in other Clauses

RErei.cocieorsns Emphasis supplied.”
Entitlement of the complainant for refund: The respondent has

proposed to hand over the possession of the apartment within a
period of 3 years from date of execution of builder buyer’s
agreement. The buyer’s agreement was executed inter se parties on
18.08.2012. Therefore, the due date of possession comes out to be

18.08.2015. SRR

bove said project for a total

%p yer's agreement was

% -c

8.08 G‘l@n‘daplot bearing no.
33, second floor :ﬁf%ited 59’1 rr%ﬁ?? Her lg' 15 of the said

ﬂwasm be h
signing of the agre%gen@d\liy 15 03 20;1952:._
L7 >

agreement, the u ed odret" wmm years from the

: "ﬁs"%_-g

#1

Keeping in view the facthtl_lgt“tljemaifat{:ee%:mplamant wishes to

received by the p ' eC s“unit with interest on
e“”“"l"u‘ ,r”’”\\f*'“\;&‘q‘

A f%
failure of the promgtel;,j;o, comp‘letg,or inability to give possession
of the unit in accordance with the terms of agreement for sale or

duly completed by the date specified therein, the matter is covered

under section 18(1) of the Act of 2016.

The due date of possession as per agreement for sale as mentioned
in the table above is 18.08.2015 and there is delay of 5 years 8

months and 5 dayson the date of filing of the complaint. The
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i

occupation certificate/completion certificate of the project where
the unit is situated has still not been obtained by the respondent-
promoter. The authority is of the view that the allottee cannot be
expected to wait endlessly for taking possession of the allotted unit
and for which he has paid a considerable amount towards the sale
consideration and as observed by Hon’ble Supreme Court of India
in Ireo Grace Realtech Pvt. Ltd.rgf.__lAbhishek Khanna & Ors., civil
appeal no. 5785 of 2019,

“ .. The occupation certifieatéisnotavailable even as on date,

which clearly amogyriss__at@ qfe [ éﬁgy éw;qbe. The allottees

cannot be ma%eﬁ ‘wai ‘f’f initely, forp i%e;ssion of the
apartments allotte« t0 them, nor/can they be,b¢ und to take

the apartmentsin Phase 1 0f the project....s" .,
| nt of the Honi'ble Su §rh Court of India in

b i -
| rngﬁotj@grsjéanﬂ D%efire)l ypers Private Limited
rd i g [ . :I 2 |
l‘iﬁé (supra, réiteﬁaﬁdfim case of M/s Sana
W 0 0 U VNI

Further in the jud

.

€

AN N ! i g. _§ -
Realtors Private Limited &other !@sﬂpiqﬁpf India & others SLP
(Civil) No. 13005 of 2020- (1

as under:

. AWV
idedon 12:05.2022, it was observed

a

- *t( ;

“25. The unquali g He allottee to seek refund
referred Under Section | g‘&’Tl-){ a),and Section 19(4) of
the Act is’not dépendent on anycontingencies or
stipulations thereof. It appears that the legislature has
consciously provided this right of refund on demand as
an unconditional absolute right to the allottee, if the
promoter fails to give possession of the apartment, plot
or building within the time stipulated under the terms
of the agreement regardless of unforeseen events or
stay orders of the Court/ Tribunal, which is in either
way not attributable to the allottee/ home buyer, the
promoter is under an obligation to refund the amount
on demand with interest at the rate prescribed by the
State Government including compensation in the
manner provided under the Act with the proviso that if
the allottee does not wish to withdraw from the
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project, he shall be entitled for interest for the period
of delay till handing over possession at the rate
prescribed.”

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for
sale under section 11(4)(a) of the Act. The promoter has failed to
complete or unable to give possession of the unit in accordance

with the terms of agreement for sale or duly completed by the date

thepromoter is liable to the allottee,
AN ARy

as he wishes to withdraw from the project, without prejudice to any

. o ' AL o i i_in \ :
respect of the unit withiinterest at ucr
This is without glugice to-any other remedy
b i e, W’Fﬁ\i % t f~1

| xcgmpe?ns@oﬁ for | which he may file an
r@ ‘. i1 R | I & ~F. ]

ing i}mé}en?ptiﬁn wwith the adjudicating

o i I‘ o | E

2016.

The authority heéreby directs /the __
m i.e. Rs. 17,17,083/- with
; HinlR! yl}l‘\ ke '11'** Sﬁ St
interest at the rate.of 10.70% (the State ‘Bank of India highest
marginal cost of lending rate (MCLR) applicable as on date +2%) as

complainant the afmgugntyr_lggeéivgc’lr

prescribed under rule 15 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 from the date of each payment till
the actual date of realization of the amount within the timelines

provided in rule 16 of the Haryana Rules 2017 ibid.

The complainant incompliance of order 21.03.2023, filed an NOC
dated 21.03.2023 wherein, it has been stated that the loan amount
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has been repaid in full and no further dues lies payable on behalf of

the complainant.
G.II Litigation cost and compensation.

26. The complainant is seeking relief w.r.t. compensation in the above-
mentioned reliefs. Hon'ble Supreme Court of India in civil appeal
nos. 6745-6749 of 2021 titled as M/s Newtech Promoters and
Developers Pvt. Ltd. V/s State of Up &Ors. (supra), has held that

; npensation & litigation charges
] " ;9 which is to be decided by
ection 71 and the quantum of
e n eﬁﬁhal; ‘be adjudged by the

ad]udlcatmg ofﬁce; Q@wﬁg ; ) -ﬂTrs mentioned in

d{catlng officg;?ghas exclusive jurisdiction to

27.Hence, the Authonty lferebyfpiassés thlS order and issue the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoters as per the
functions entrusted to the Authority under Section 34(f) of the Act
of 2016:

i. The respondent/promoter is directed to refund to the
complainant the entire amount of Rs. 17,17,083/- paid by him
along with prescribed rate of interest @ 10.70% p.a. as
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prescribed under rule 15 of the Haryana Real Estate (Regulation
& Development) Rules, 2017 from the date of each payment till

the date of refund of the deposited amount.
ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal

consequences would follow.

28. Complaint stands disposed of.

/ ]ay Kumar Goyal
. . (Member)

He J.ﬁ] YT

d Regulato urugram

b : C 1 ey
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