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- GURUGRAM Complaint No. 50 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 50 0f2020
First date of hearing: . 05.02.2020
Date of decision : 03.03.2023

1. Tejas Sinha

2. Rajesh Kumar Sinha

RR/0: E-12, Galaxy Apartment, Sector-43, P.O.

Galleria, Gurugram-122009. Complainants

M/s Vatika Seven Elements Pvt. Ltd.
Office: Vatika Triangle, 4th~Floon,| S

& A%

Phase-I, Block-A, Mh;@uﬁ
Gurugram-122002, Har Respondent
CORAM: (> |
Shri Sanjeev Kumar / ro‘;ri !-—" Member
APPEARANCE: "
Ms. Yamini Proxy coun Complainants
Sh. Naveen Proxy counsel. ' Respondent
S REV
'mRBER""

| datec 18.01.202 éhﬁ; been filed by the
complainant/allottees urider section 31 of the'Réal Estate (Regulation and
Development) Act, 201\6'fi1tf' s‘h’loft,"'i:ﬁe‘ﬁ'gt]j read with rule 28 of the Haryana

The present complaj

Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules)
for violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations, responsibilities
and functions under the previsions of the Act or the Rules and regulations
made there under or to the allottees as per the agreement for sale executed

inter se.

Page 1 of 16



fif HARERA
GURUGRAM Complaint No. 50 of 2020

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession,

delay period, if

any, have been detailed in the following tabular form:

S.N. | Particulars Details
1. Name and location of the | “Vatika India Next” at sector 81,82A,83,84
project | and 85, Gurgaon, Haryana
4 Nature of the project Independent residential floors
ity
3. | Projectarea 11393.3583
4. |DTCP license no, ihia3 of :008 dated 01.06.2008 valid upto
;%' 171 IQ’;la%El 15.09.2010 valid upto
'/
§‘ 9 f@omou ﬁ%fz .07.2011 valid upto
Bl r
‘; \ 76,of 2011 dated 07 09.2011 valid upto
106.09.20
'izf,c. i 1§
5. |RERA Register s} ‘Not re, u@a gv’
registered 4 RE(‘,\)\"
6. Date of allotment L.
Date of buil r 18" age3 of complaint)
agreement ; 5
NI IASIYANR 2
8. | Unit no. k_le < | 18/5T:82E 6/360/GF/82E/VIN (page 53
of complaint)
5. Re-allotment 14.06.2016 (annexure P3, page 52 of
complaint)
*Note: complainant refused to accept the
offer for re-allotment
10. | Possession clause 15. Schedule for possession of the said
residential plot

The Developer based on its present plans and

estimates and subject to all just exceptions,
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force majeure and delays due to reasons beyond

the control of the Company contemplates to
complete development of the said Residential
Plot within a period of 4(four) years from
the date of execution of this Agreement
unless there shall be delay or there shall be
failure due to reasons mentioned in other
Clauses herein.

11. | Due date of possession 23.12.2019

[Due date of possession calculated from
the date of BBA]

12. | Total sale consideration f;’i@;r "‘”’y ”6:.»7-'11,246/- as per SOA (annexure

{:B2, page 50 of complaint)

13. |Amount paid by .the |Rs 54) 3/- as per SOA (annexure P2,
complainant ¥ bhA A { mplaint)
& ey ,"-\.".-Z-; 5
14. | Occupation certi &y - lined, 2, \

15. | Offer of possess' > |

. That believing the false'assir3
respondent, the complainantsbe
of the respondent by i
12.03.2014. Thereae: )k ket | payment as and
when demanded, c{{mn%}.&e{ Qeﬁ@dnf refraining from executing an
agreement with them. By January 2015, the complainants had made a
payment of Rs.37,50,000/- as against a total sales consideration of Rs.
1,51,11,246/-, making it almost 25% of the total amount without
executing the agreement. The said receipt of more than 10% of the total
sales consideration withcat first entering into a written agreement is a
clear violation of section 13 of‘the Act, 2016.
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That thereafter, the complainants started pursuing the respondent to

execute the agreement and said that only once the agreement is executed
they would make further payments, but to no avail.

That the complainants in February 2015, visited the unit site and were
stunned to saw that despite lapse of almost 1 year from the date of
booking and depositing a huge amount, even the foundation had not been
laid down. Upon this, the complainants contacted the respondent and

requested to execute the agreemgg; and objected to payment demands

the theunit, but all in vain as it said that
._'P ’R‘ :‘
entu wn_’ payment is made. Having

made further payment of Rs.

S ‘$ \

O\

R}?%dent of Rs.54,44,668/-

-
}tfth{pughout the period from

as and when demand

That it is perﬁnen@ llzu_Jrr\
booking till execution of agreement and even after that, the complainants
showed utmost faith in the respondent company and despite few lapses
on the latter’s part, they kept making payment as and when demanded.
However, to their utter shock, on 14.06.2016, they received a re-allotment
letter from it wherein they were informed that there has been a revision
in master layout and their unit does not exist anymore and would be re-

allotted new unit on the basis of availability. The re-allotment letter also
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enclosed a copy of the addendum to be signed by the complainants

marking their satisfaction and acceptance of new allotted unit. This left
them anguished and shattered.

That the complainants had booked the unit with the intention of settling
there. But after that they were taken aback by the aforesaid letter of the
respondent and immediately rushed to its office in order to seek an
explanation. However, its representative namely Ms. Jasleen requested for

a meetmg on 29.06.2016 and accox:dmgly, they waited until 29.06.2016

ctt - y were informed by it at the time

mmd already been approved

- '."._ \}

t;eéée;ixd sent the same vide
(nantsialso sought a copy of the
W4 Qz

1ail ¢ g .' /. 20?6 ‘the respondent replied to
eV
the said letter saying that tl??&m?%mltted to deliver the allotted

unit, but the nmellﬁﬁ 1
refused to take any unit other | t‘_ an

That the complaman.:s,k&p} malquwqal]'s; to the. ;espondent and visiting its
office requesting to refund back their hard-earned money so retained, but

all in vain. Subsequently, on 14.03.2018, the respondent sent an e-mail in
reply to the complainants saying that they could be offered other options.
However, vide e-mail dated 24:03.2018, they vehemently refused to take
any other unit and expressed their disinterest in any other unit apart from

the allotted unit.
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IX. That the complainants kept requesting the respondent to give a refund of

XL

XIL

the amount paid by them. Vide e-mail dated 03.10.2019, they again
pursued it to return the amount paid by them but again to no avail. Despite
categorical refusal of the comglainants to take any other unit instead of
the allotted unit, the respondent again vide e-mail dated 03.10.2019
offered other unit at some other location.

That the pictures of the site showing absolutely no construction work

itself prove that the respondent played fraud upon the complalnants from

01 the site. It is pertinent to
e‘t%t site. In fact, after ‘E2’

&iﬁbatgthe money paid by the

'J%.“'

/I'0] ': fu]]y ret-g_ned by it since 2014. Accordingly,

v

i téest

That the present complaint een-ﬁi@ﬁ’in order to seek refund of the
principal amount oM%b_' ﬁ@'neﬁ:mplamanm along with
interest at the rate I/JEQSC?b d as ? /;4 !2 016_and Rules, 2017 from the
date of receipt of pa)ajﬁ th{d ateo fé;fd \élong with compensation
for the mental stress and torture as well as financial and physical loss
suffered by them due to its fraudulent acts. They have not only been left
empty handed but also bt;en d.prived of the benefit of escalation of price
of the said unit had they been handed over possession.

That the complainants spent their lifetime savings which they got on
retirement in order to purchase the said unit. However, their money has
been wrongfully and mischievously retained by the respondent, thereby
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causing them great financial and mental hardship and agony. Hence, this

complaint.
Relief sought by the complainants:

The complainants have sought following relief(s).

a. Direct the respondent to refund the amount paid by the complainants
along with interest from the date of making payment till the realization
of rnoney.

account of loss/injury as, 4%7

Reply by the responden

complainants. _
c. Direct the respondent p,g, Ay tign charges to the tune of Rs.
40,000/-. _g.,;.; BAL AN
On the date of hearing, t OTity ex \&d @‘f respondent/promoter
L ~ o
about the contraventi alleged to beepkcommltted in relation to
section 11(4) (a) of [ to pl«.’%{l t%o@ead guilty.

pont following grounds.
- allok bf an independent floor i.e.,

The respondent has contested:t

a. Thatthe complainants

Osg Yds. in sector 82, Gurugram,

ground floor on a plot

Haryana under HAR@ liﬁn[-&ﬂe application dated
12.03.2014. Thereaft ondent ;ent the two copies of floor
buyer agreement ZEJ)II%Q \?o the complainant. But
they neglected and did not sign and delivered the agreement back to the
respondent for a very long time. Various reminders were sent to the
complainants including letters dated 25.03.2014, 19.08.2015 &
10.10.2015 for execution of floor buyer agreement. Finally, on

23.12.2015, after a lot of persuasion, the complainants signed and

executed the floor buyer agreement.
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That the complainants only paid the time linked demand payments
raised by the respondent till 12.03.2015. Thus, by 12.03.2015, they had
paid the amount payable orly within 12 months of booking. Later on,
the respondent refrained from raising any demand.

That as per clause 12 of the buyer’s agreement, the complainants have
agreed that time is the essence of the agreement with respect of allottee
obligations to pay price of the said residential floor to be paid on or

before the due date or as when gg,qlanded by the developer as the case

A ¢

P

1e-clavse that it is not obligatory on the
part of the developer to sen s__ land’notices/reminders regarding the
/delay i ﬂgayments by the allottees,

ellel | and entire earnest money
'%d. However, inspite of

- -’?lr;‘l -y ¥

1ts'in making the schedule of the payments,
ient and forbade go;n the cancelling of the

bidking for the rel ._: , £sted in adhering to its

part of obligations.

ﬁ‘w‘ &

NOTE REGY~
That as per the booking ahd-floer-btiyer’'s agreement clause 15, the

respondent has conte t oﬁdts present plans and

; ctlto exceptions to gor{qpféte the construction of
. f _ 1
the said floor, theé‘;qgla completion of gdsné}rlflction was 4 years from

estimates and su

date of agreement. Hence, the respondent had time upto 23.12.2019 for
completion of the unit but the same could not be constructed due to the
certain unavoidable and force-majeure reasons beyond- its control.

That as per clause 8 of the buyer’s agreement and in the event the
completion of the residential unit delayed may be due to various
reasons cited for instance due to delay in sanction plan/building plan
by the competent Authority, as per clause 13 of the buyer’s agreement,
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the layout was tentative and subject to change. The respondent

contacted the complainants for allotment any other similar unit in the
same vicinity, as there was a change in the master layout of the project
and the unit, which was booked, was unavailable. The respondent was
constrained to change and modify the layout plans. The respondent vide
letter date 14.06.2016 made an after to allot alternative unit to

complainants and requested them to visit the office of respondent for

re-allotment on 29.06.2018.

WA -
s hevc ﬁd the control of the respondent,

)l c [sin the project was due to the
_. -vj}iyiation of GAIL corridor
Wi i:;roject, non-shifting of
) :i € project by DHBVN. The
tE C gss'l change necessitated

vg;igus projects, including

ial Zifstitutional in the entire

an as;ﬁ%‘g through these lands,

which also contributed itable

tf E%é inevitabl nﬁa;p the layout plans. The
Qi_h- M@éb‘l&n {d the complainant and

shifting of the de 11%- H
L 4 |

respondent in good fait

asked them to visit the office for re-allotment of alternate unit.
However, they refused to accept the same and raised a number of
irrelevant and vague questions vide email dated 30.06.2016.

That the offer of suitable alternative unit was again made to the
complainants on 14.03.2018 and 23.04.2018. But by email dated
23.04.2018, the complainants refused to accept any alterative unit.

Thus, the complainants never intended to have the possession of the
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alternate allotment. The ori-inal allotted unit being unavailable due to
change of layout plan, the respondent could not construct the unit
unless the complainant accepted the alternative unit and the consent of
which was not received from them.

That the complainant did not seek refund till 03.10.2019 as earlier, they
were insisting for allotment of the same unit, which was booked by
them, inspite of the fact that they were aware the an alternate allotment

was offered by the respondent._Thls shows that they were mere

Ve started demanding

from the fact that the

me day, the respondent
lit'te, ) *amlcable settlement of
the issue. But the complainants did not accept the same and filed this

complaint on false premises and to harass the respondent.

Copies of all the relevant documents have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be decided on

the basis of these undisputed documents and submission made by the

parties.
Jurisdiction of the authority
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8. The authority observes that it has territorial as well as. subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.
E.I Territorial jurisdiction

9.  As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana the jurisdiction of Haryana Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram district for
all purposes. In the present case, the project in question is situated within
the planning area of Gurugram district. Therefore, this authority has

-~
complete territorial ]urlsdlctlon to deal w1th the present complaint.

10.  Section 11(4)(a) of the Aet; :

responsible to the allotfe&™

ideswthat the promoter shall be
@ sale. Section 11(4)(a) is

1#4%

reproduced as hereu g ._ |

Section 11 ‘ g ‘
(4) The promo vjj"l_ f o
(a) be responsible for rm%d{ ties and functions

under the provisions of

s Act or the rules : 1d regulations made
ees as"per, the agreement for sale, or to
v the é eamiay be, till the conveyance
rbuildings, as the case may be, to the
ciation of allottees or the

Section 34- ;y £ B
34(f) of th alwplgjg U&I mér\b }wof the obligations

cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

11. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

Page 11 of 16



12.

14.

HARERA
® GURUGRAM Complaint N.o. 50 of 2020

Further, the authority has no hitch in proceeding with the complaint and to

grant arelief of refund in the present matter in view of the judgement passed
by the Hon'ble Apex Court in Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors.” 2021-2022(1) RCR(C), 357:

“86. From the scheme of the Act of which a detailed reference has been
made and taking not: of power of adjudication delineated with the
regulatory authority and a.udicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections
18and 19 clearly manifests that when it comes to refund of the amount,
and interest on the refund amg int;or 'ctmg payment of interest for
alty’and interest thereon, it is the

3T
delayed delivery of possession;-oi

er to examine and determine
me time, when it comes to a

regulatory authority which has't
the outcome of a complajn&yAt

question of seekmg the g egmpensation and interest
thereon under Sect 12,414,/18 al g adjudicating officer
exclusively has the 0 determine n view the collective
reading of Section7 vith'Section !f the adjudication
under Sections ‘1z x X n ‘compensation as
envisaged, if exte i qi 0 ﬁ‘icef as prayed that, in our
view, may inte : mbit g___! 5C0 ptaaf the powers and
functions of the ddjudieati r Se ct g,a 21 and that would
be against the maridate 0 3 4
Hence, in view of the authorita . gefﬁ)p( of the Hon’ble Supreme
Court in the case mentioneth: A0 tho rity has the jurisdiction to
entertain a complamT? d?&twmql%nt and interest on the
refund amount. ﬁ\ | W l | Vs |
Findings on the relue@%ﬁ"ﬁ( ':ﬂafltsf'

F. I Direct the respondent to refund the paid amount along with
interest.
The complainants have submitted that they booked a unit in the

respondent’s project namely “Vatika India Next”. A unit bearing no.
18/ST.82, E-6, GF admeasuring 360 sq.y rds. was allotted in favour of
complainants for a total sale consideration of Rs. 1,51,11,246/- against

which they paid an amount of Rs. 54,44,668/-. Thereafter, on 23.12.2015 a
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builder buyers’ agreement was executed between the parties and as per

clause 15 of the said agreement the due date of handing over of possession
was 23.12.2019.

Keeping in view the fact that the allottee/complainants wish to withdraw
from the project and are demanZing return of the amount received by the
promoter in respect of the unit with interest on its failure to complete or

inability to give possession of the __umt in accordance with the terms of

s m"i c
the date of filing of t P cémplamta The !5ccupat:i|0n certlﬁcate/completlon

cannot be expected to walfwnﬂlassly for ta"lﬁng possession of the allotted
Al Fgmpamgunt towards the sale
by He Bre‘in@ ‘Court of India in Ireo
L 177N \ A
race Realtec -Vs. Abhishek na & Ors,, civil appeal no. 578
G I tht.Léf;\ hi Zlde!liffha;\ &5 ivil Ino. 5785
0f 2019, decided on 11.01.2021

unit and for which

consideration and as o

o

.. The occupation certificate is not available even as on date, which
cIearIy amounts to deficiency of service. The allottees cannot be made to
wait indefinitely for possession of the apartments allotted to them, nar
can they be bound to takc the apartments in Phase 1 of the project....

Further in the judgement of the Hon'ble Supreme Court of India in the cases
of Newtech Promoters and Developers Private Limited Vs State of U.P.

and Ors. (supra) reiterated in case of M/s Sana Realtors Private Limited
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& other Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided

on 12.05.2022. It was observed:

25. The unqualified right of the allottee to seek refund referred Under
Section  18(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature has
consciously provided this right of refund on demand as an unconditional
absolute right to the allottee, if the promoter fails to give possession of
the apartment, plot or building within the time stipulated under the
terms of the agreement regardless of unforeseen events or stay orders
of the Court/Tribunal, which is in_either way not attributable to the
allottee/home buyer, the promote’fu}hndqr an obligation to refund the
amount on demand with interest. at.t Lhe rate prescribed by the State
Government including compen a 3?".'; e manner provided under the
Act with the proviso that ifth alloj
the project, he shall b n@?%d
handing over posses Herate,

sible for aIl obllgaaoﬁs responsibilities, and

functions under the ofthe 0 2‘0¥6 or the rules and

- g‘?er agreement for sale

under section 11(4)(a). d .to complete or unable to

give possession of the u&%rﬁf@mt/ he terms of agreement for

sale or duly comple erein. Accordingly, the

promoter is liable to th h to 1thdraw from the project,
without prejudice to glt:ler remed to return the amount
received by him in respect of the unit with interest at such rate as may be
prescribed.

This is without prejudice to any other remedy available to the allottee
including compensation for which they may file an application for adjudging

compensation with the adjudicating officer under sections 71 & 72 read with

section 31(1) of the Act of 2016.
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The authority hereby directs the promoter to return to the complainants the

amount received by them i.e, Rs. 54,44,668/- with interest at the rate of
10.70% (the State Bank of India highest marginal cost of lending rate (MCLR)
applicable as on date +2%) as prescribed under rule 15 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 from the date of each
payment till the actual date of realization of the amount within the timelines

provided in rule 16 of the Haryana Rules 2017 ibid.
F.Il Compensation & Litigation

The complainant is also se ief

; ttee is entitled to claim
i ?‘1‘2 14,18 and section 19

complaints in respect of compensation-& egal expenses. Therefore, the
ating officer for seeking the

complainant is adviseﬁﬁ RAE} 1dicatit

relief of litigation expenses.

Directions of the aut@& J R U G R A [\/

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per th: function entrusted to the authority under
section 34(f):

.. The respondent is directed to refund the entire amount of Rs.

54,44,668/- paid by the complainant along with prescribed rate of
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interest @ 10.70% p.a. as prescribed under rule 15 of the Haryana Real

Estate (Regulation and Development Rules, 2017) from the date of each
payment till the actual date of realization of the amount.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.

23. Complaint stands disposed of.
24. File be consigned to registry.

/ ;_.

==
Ajeev Kumar Arora)
Member
pAutherity, Gurugram

GURUGRAM
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