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Z. Abhiroop Mitra
Both R/o: - House No. A-30/A, Cr Fark. New Delhi
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f ‘-@Q’ p
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4 .
APPEARANCE: w\':"-'; N
Sh. Amit Kumar (Advocate] - '*,‘._-f Complainants

Sh. Shriya Takkar [ﬂdvucate‘]‘u Respondent

R’F RA

1. The present cumpl%mt“h;s HEB:} ﬁ.jed‘h}ﬂhe;qpﬁpiainﬂnt;’allnttms under

_Tl

section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions to

the allottees as per the agreement for sale executed inter se them.
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A/ agreement

HARERA Complaint No. 3049 of 2020
- GUE’UGM Complaint No. 2653 of 2021

2. The complaint has been received on 06.10.2020 and reply has been filed

by the respondent. The complainant generated new proforma B by
complaint No. 2653 of 2021. The said complaint i.e. complaint No. 3049 of
2020 is clubbed with complaint no. 2653 of 2021.

A. Unit and project related details

3. The particulars of unit details, sale consideration, the amount paid by the
complainants, date of proposed handl-ng over the possession, delay period,

I-.ha-s.-

if any, have been detailed in tl'reg il “r tahular form:

S.N. | Particulars

Mame of the project
o

Nature of theyp ﬁect L ""'.- dentia iphuusmﬁ colony

2
3. DTCP license nq_," h d 31.07.2012 valid up
validity status®, ?

istered vide no. 57 a of 2017

4, RERA Reg LT*"IW' ﬁ ujl?:'.. _

registered

Marina®, sector &8,
Ana

5. RERA registration va & p.|.30:11.2022
0 LI A S _l /A
6. Application Form £ |
GURU ‘Mﬁf]
T |t MR TW-03/1701
(Page no. 16 of complaint)
8. Unit measuring 1304 sq. ft.
(Page no. 16 of complaint)
. Date of execution of | Notexecuted
apartment buyer
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10. Possession clause 46

To handover the possession of the
apartment within a period of 48
months from the date of
commencement of construction or
date of execution whichever is later.

(Page 48 of the reply).

11. Due date 28.04.2019

—+-Calculated by 48 months from the date
ey iy

L Iicatiun form being later as no
q&;;; ent letter is issued or buyer's
DNt agreement is signed and agreement
fsigned, will be after date of

:ri mentioned in the
yfthe day as 04.03.2017)

12. | Total sale chng ra:TH 9

)
v |,
‘AN ladvertently mentioned in the
S| _ﬂuﬁ? the day as Rs.
by 13 dang
ITE e Fepe/)
13. Amount paid 18.34,51,8521

14. Occupation

15. | Offer ufnﬂ%?f{b ]‘( U j}ﬁﬁ:&vjﬁ

17. Reminder letter 08.06.2015, 06.08.2015
18, Pre cancellation 24.10.2020
19, Termination letter 17.12.2020

(Page 60 of reply)

B. Facts of the complaints

@/4-. The complainants have made the following submissions: -
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5. That in the year 2015 the complainants no. 1 was desirous of purchasing
Two properties in a gated society in Gurugram for his son and daughter
and approached the respondent to explore their offered options through
its channel partner, Brick By Brick, having its office at suite No. 18, INHWA
business Centre, IRIS Tech Park, Schna Read, Gurugram Haryana, in their

Housing Project namely 'M3M The Marina' bearing registration number

57 (a) of 2017 dated 17.08.201 ‘?JH i in Sector-68, Gurugram, Haryana,
India. “E:f e
6. That the complainants thereafter booked.a_unit being MR TW-03/1701
with the respondent | :ﬁ& ' ';' 16 Marina",in Sector 68, Gurugram,
A R BRI

Haryana of super area
dated 28.04.2015. ﬁs ubmiﬁﬁﬁ :
said unit, the comp I'u(g . ,00,000/-vide Cheque
number 179135 da 78,04 iraw '- on HDFC bank to the

sale price of the sai%i ﬁﬁms the total cost of unit

is Rs. 1,11,35,300/-. _

7. That the respﬂndentﬁa‘i:lan app ‘lw’agf Blﬁ Lﬂéﬂ by the complainants.
Itis submitted that the said application form contained some bread terms
and conditions of the agreement to be executed between the parties. On
being enquired by the complainants, the respondent’s officials informed
the complainants that these are terms and condition of the agreement,
which will be executed between the parties and the respondent would

{V provide the copy of the said application form to the complainants, once
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the cheque given by the complainants is encashed on presentation for the
perusal and they can deliberate upon the same only thereafter, to which
the complainants agreed.

8. Itis submitted that the said cheque was duly encashed by the respondent.
However, the copy of the application form which was got signed at the
time of accepting the cheque from the complainants, was not supplied to
the complainants for their perusa}:uf :he terms and conditions contained

in the said application form.

9. That thereafter in the month-of 2
precisely, the respo

agreement to be si

and communicated the Ennjsf tﬂﬂwundent vide email dated
15.01.2016 sent b 2. The complainants
number 2 speciﬂcaIﬁnmedErespnndenA the clause no. 38.3 is
not agreeable to the. r.al‘n]ﬂalhan!s es)L[;&- ternls:'".cnntained in clause no.
38.3 are onerous and stand to the detriment of the complainants herein
and requested the respondent to remove the said clause from the
agreement to be executed between them,

11, That the respondent vide their email dated 02.02.2016 reiterated the said

clause and impliedly refused to delete the said clause from the agreement.

/a/ Thereafter, being concerned about the said clause not being agreeable, the
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complainants visited the office of the respondent and had extensive
meetings with the officials of the respondent, the complainants reiterated
its stand that the said clause is still not agreeable to the complainants and
informed the respondent that the complainants are ready to sign the
buyer's agreement if clause 38.3 is struck off from the agreement.
12.That the respondent informed the complainants that they will be

clarifying the matter with the l-egpe deparl:ment and other relevant

departments and promised to revel

period of one month. Hn
complainants till A

made phone calis
matter. It is sub i;;
complainants numbkﬂ:;.

real estate law and

complainants till [? EI a@; le? B lalnt number 2 again
wrote an email date seeking the response from the
'. ! a

respondent on the ﬂeletimi ufth& cLausé dt?ﬂ 3 ﬂ'um the agreement to
be executed between the parties

13. That the respondent vide email dated 05.08.2016 reiterated the previous
response, though it was not agreeable to the complainants and insisted
upon the signing of the builder buyer agreement at the earliest for

execution at their end and referred to the clauses contained in the

application form which was never given to the complainants even after
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encashing the cheque amount for booking amount of the said unit as
promised by the respondent. Thereafter, the complainants wrote an email
on the same day to the respondent asking for the copy of the application
form letter signed and taken from the complainants. It is submitted that
the said application form was sent to the complainants only on 06.08.2016
by the respondent vide the email dated same.

14. That since 06.08.2016, the cum]:lg&mnants have visited the office of the

.1'r % ﬁ
respondent various times to i ‘1o why there is no removal of the
Clause 38.3 which was not 2 to the complainants since the
beginning of negntiatim@i‘h ,

h the said application
form till 06.08.2016 as to the complainants
till 06.08.2016 and? T | 5?‘ jlainants number 2 on
email only on 06,08, %ﬂ that the complainants
F
A\

immediately on receiving . after having going through

the terms and I:und 0 lﬁ R Treap ﬂ.:ed the issue of clause
38.3 which was not acceptable to the complainants herein. It is submitted
that had the cumplguﬁ'ﬂﬂ had' an)thFa 0 :ﬂng the clauses in the

application form they would have certainly raised the issue of non
acceptability of the clause 3B of the said application form as well. It is
submitted that the complainants could not go through the application
form as the same was with the respondent till 06.08.2018.

16. That till date for the want of agreeability of both the parties with regard

ﬂ/ to clauses contained in the said agreement, no concluded contract have
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]

been executed between the parties and therefore no amount whatsoever

can be forfeited by the respondent as the respondent cannot force the
complainants herein to sign the apartment buyer's agreement containing
the clauses not acceptable to the complainants and which was duly
communicated to the respondent herein.

17. That the respondent have got incorporated certain onerous terms in the

paragraph 16 of the application fo Fm; faragraph 16 of the said application

from is in contravention of tﬁ% oY

vision of Real Estate Regulation and
Hnh ed that paragraph 16 of the
1 -;* ation exclusive of DC, shall

' ok Section 13 of the Real

oter shall not accept
uilding as an advance
ut first entering into a

written agreement for person. In this case the

respondent/promotér vﬁa e complainants to the
tune of Rs. 34,51, BZ urtn ente n anagreementtu sell.
18. That the terms & i:u as meﬁ'he e ppllcanun form signed

by the complainants, were first supplied to the complainants only after
accepting a large sum of money i.e. Rs, 34,51,821 /- It is submitted that it
is highly unrealistic to expect a middle-class man to forgo his claim to the
aforesaid amount even when he is faced with a contract with highly

unreasonable and uneasy stipulations.
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19. That the respondent, therefore, is liable to refund the paid up amount

along with prescribed rate of interest per annum from the receipt till the
date of realisation. The interest is also being claimed since the
complainants have used and enjoyed the monies which legally belong to
the complainants and have either earned interest thereon or have saved
interest and have additionally denied the Complainants its opportunity to

earn interest on the said amuuqt_ am;l hawa exposed the complainants to

interest loss to that extent. ﬁ} ;;" mplainants are entitled in the
._T:' -.ﬂ‘r

L
*on the amount till the date of

manner stated above, to

realisation of the amuuﬁd’ 'd;lmif“""‘ Y

@"“ fend

20). That the flats of this

most half the price as
ainants have booked

the pendency of the comp p ahead by issuing another

letter ref. no. 3398 dated 17.12.2020 with the subject "intimation of
Fi/AAMNIr.omaaA

termination letter” farid c_um\murlul:ai:"ed tu_‘the complainants that the
allotment of the sm& uniti uﬁ;t 'Eltleinlgf!_ﬂlﬁ'li:\ﬂ::'-aa fr; ‘?i]ll have been cancelled
and further that the respondent have forfeited an amount of Rs.
23,84,525/-

22. The cause of action still subsists and continuing as the respondent have
till date did not refund the amount received by them from the
complainants.

il/c. Relief sought by the complainants:;
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23. The complainants have sought following relief(s).

i.  Direct the respondent to refund the amount of Rs. 34,51821/- to
the complainants along with interest at the prescribed rate,

D. Reply by respondent:

The respondent-builder by way of written reply made the following

submissions:

24. That the complainants applied fﬂrﬂhmﬂng of a residential apartment

and accordingly submitted a _-?:-_- lication for the due allotment of a
residential apartment in the id roject. Infurtherance of the application,
the complainants al igne derstood the indicative terms

and conditions of t Apartment along with -

e

h:-,féi lin the same %dtnremmnhuundhy
Eds %I r:lﬁe CONSic o1z tion of the commitments

fF}‘ I
h i

by the various terms ani s, the respondent company

|
provisionally allun%-%e.ﬁ%nﬁ Mg AMR TW--03/1701.

25. That the cnmplalnﬂﬂts t’IdE "HJI-:J t'l rﬁ: 'l{/lipd 02.05.2015 in the

the application fo

the said terms and

made by the complaina

——

project ' M3M Marina .sil:uated ln"ﬁertur . Gurugram. Itis submitted that
two copies of the apartment buyer' agreement were dispatched to the
complainant with a cover letter dated 29.05.2015 for signing and
execution at his end. Itis submitted that in terms and conditions contained
in the application for dated 28.04.2015 were the indicative terms and

; conditions of the agreement to be executed between the parties. It is
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submitted that since the complainants failed to fulfil their obligations to

duly execute the buyers agreement and make further payments , the
respondent was constrained to issue a termination letter dated
17.12.2020, thereby cancelling the complainants the allotment and
forfeiting if is submitted that the total loss calculated comes to Rs.
23,84,525.0 /- (apr) which includes earnest money to the tune of

15,90,334 (plus _T @ 8% amnunﬁngio 2,86 Eﬁﬂf on the earnest money),

% :’* 2/ yihedd
: eiﬁ%&'ﬁ;r_ }}g@kI}EEn deposited by the

ar and uniform to those
contained in the appli t:iqun 5 It is submitted that
in accordance, ciausﬁ ::ﬁ'the EPEEK the possession of the said
apartment was to be.ﬁaL:ﬁed\ I lk\whhfnf-‘iﬂ E'hunths from the date of

commencement of construction- which shall mean the date of laying the

apartment buyer's agre

first plain concrete/ mud mat slab of the tower or date of execution of the
agreement whichever is later, rules 6 (six) months grace period. The mud
mat slab was laid on 04.03.2013 und the copy of the apartment buyer's
agreement was sent to the complainants along with a cover letter dated

29.05.2015 for execution at their end.
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27.That it is submitted that the present complaint is pre-mature. It is
submitted that the occupation certificate for the project in question was
applied on 13.11.2019 and was granted by the competent authorities after
due verification and inspection on 14.09.2020. It is submitted that since
complainants failed to fulfil their obligations to duly execute the
apartment buyers agreement and make ie further payments, the

respondent was constrained to- dssue a termination letter dated

£ ﬁ*‘*" o)
17.12.2020, thereby cancelling #& llotment of the complainants.
11:.-
28. That it is pertinent to mentior "" re that 3 clause 38 of the apartment

W | -l' ) i A
buyer’s agreement, W)Ié as' been objecte } as an afterthought by the

N

] H ]
s
oy 1l

E& sted-in the

complainants, bein gﬁ ted pe f d the application for allotment
at their own free EP.}Q&TE nderstanding the terms and

e

complainants, alr lication'for Allotment. nt. The

or la ;}.- 0tobject to the Clause time
‘dbjectéd to the similar clause in the
"-lh._._.

apartmenthuyers 3 ﬁﬁﬁnce the complainants
failed to fulfil thmr 0 Igahuns to du Exﬁcuhe e apartment buyers
agreement and mhaic? L;I:IE ?ﬁrﬂfudj?&ﬁ

constrained to issue a termination letter dated 17 12.2020, thereby

conditions completel

of application for allotm

Ehtﬁ';f the respondent was

cancelling the allotment of the complainant.
29. That the relationship of the complainant and " respondent is defined and
de. led by the Application for allotment agreement. It is submitted that a
specific clause for referring disputes to arbitration is included in the said
ﬁ/ agreement vide Clause 53 of the Agreement which is extracted hereunder,
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"53.

Thtr any disputes arising out or torching upon or in relation to the terms of this
Application and/or standard Buyer's Agreement Including the interpretation and
the validity of the terms thereof and respective rights and obligations of the settled
amicably by mutual discussion, failing which the same shall be settled through
arbitration. The arbitration proceedings shall be governed by the Arbitration and
Conciliotion Act, 1996 or any statutory amendment./modifications thereof for the
time being in force, by a sole arbitrator selected from the names from the suggested

by the company. in case ::he Wqusfnqgfmfreﬁm to select one of the
suggested names within 15 d' i

P 1&11‘ ﬂ'ﬂﬂ,. the Company shall be at liberty to

appoint one of the proposg -—'='-'f":':}-rr? g solg arbitrator, whose appointment shall
2 % !

be final and binding partie ration shall be shared equally by

teld in English Langur . at an
&
o
N

plai na failed to fulfil their

obligations to duly exeé ti ers agreement and make the
P r x

further payments, the respofie vdS.constrained to issue a termination

letter dated 17.12 EH t?%ﬂ E R @pﬂinants application

for allotment and fu;ﬁaﬂ: g an.,a.mutﬂ;urgs ;'\3[@4.525,; as per the terms
l'J—--

of the application fc:-

31. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions

made by the complainant.

E. Jurisdiction of the authority

A
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32. The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.
E.1 Territorial jurisdiction

33. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana, the jurisdiction of Haryana
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
district for all purposes. In the prf.-sent case, the project in question is

}"r..,f iy ¥
situated within the planmng area of Gurugram district. Therefore, this

complaint.
E. Il Subject-

34, Section 11(4)(a) n

responsible to the ali

reproduced as hereunder? 4 !‘F REG\J\"

Section 11 ’;-* q

f‘-!;r The prﬂmaisiﬂ- R F R A
(a) be responsibie for all b bilities and functions
under the :ﬁﬂﬁ&us $ﬁhﬁm iregulations made

thereunder or to the ollottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plats or butldings, as the case may be, to the allottees,

or the common areas to the asseclation of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34{f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations mode thereunder.
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35.50, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a
later stage.

36, Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in thg_EEesﬁl:itl matter in view of the judgement

passed by the Hon'ble Apex Ed‘lﬁ: iNewtech Promoters and Developers

Private Limited Vs State o * Ir$-2021-2022 (1) RCR (Civil), 357
Zod LA
and reiterated in case of M/'s Satia R 1 Private Limited & other Vs
/. A e )
Union of India & dthe Civil) No. 13005 of 2020 decided on

=

SLP (Civil
12.05.2022wherein de

.
. bE_Dﬂ'a:'Iid; nas upde
lﬁ‘* A % §
"86. From geh eg'ri:f %: it df which'aBetailed reference has
f

been made and taking noté of po er of adjudication delineated with
the regulatory ¢ _,,, d adjudieating afficer, what finally culls
out s that altho # At Indicates the distinct expressions like
refund’, ‘interest’, ‘penitity’and Chmpensation’ a confoint reading of
Sections 18 apd 19 cleg ks, that when, it comes to refund of
the amount, @nd Interes fun r.-‘ nﬁd.‘mcﬁng payment
of interest for deloyed d ssession, or nalty and interest
thereon, it is-the regulatory utharity which has the power to
examine ﬂnw:i‘:’mf ol QA]{y\ At the same time,
when it co @ ‘question lief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19
the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of
the Act 2016."
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37.Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.
F. Findings on the relief sought by the complainants.

F. 1 Direct the respondent to Direct the respondent to refund the

amount of Rs. 34,51821/-to

prescribed rate
38. The complainants we o I roject of the respondent
detailed above for d total sale:consideratiof) of Rs. 1,11,35,300/- No
buyer's agreement as been e ad : parties. According to
2 1N
the application for ﬁ’ arudpv# t# lﬁr the apartment within

a period of 48 muntﬁi&@}hﬁle Hatgu 0 3 ent of construction or
3 o |
date of execution which is

_ due date comes out to be
28.04.2019 .The oc lﬁ.ﬂﬂll
i /A

ved on 14.09.2020 and
the possession was offered to m on 18.09.2020. The

complainants have{'ﬁ-l‘e;d{h‘tljé F@s@ﬁ@wﬁgyrdmg refund of the

paid up amount on 06.10,2020 . Hence this becomes the case for delay

o

possession charges . Now the situation is the complainants have filed the
present complaint for refund of the paid up amount by filing the present

compliant on 06.10.2020 .

39.That the respondent has also sent reminder letter on 08.06.2015 ,

A

06.08.2015 following which he sent pre cancellation notice on 24.10.2020.
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The respondent also cancelled the unit on 17.12,2020 due to nonpayment

. Thus, the cancellation of unit is valid.

40. The issue with regard to deduction of earnest money on cancellation of a

contract arose in cases of Maula Bux VS. Union of India, (1970) 1 SCR
928 and Sirdar K.B. Ram Chandra Raj Urs. VS. Sarah C, Urs., (2015) 4
SCC 136, and wherein it was held that forfeiture of the amount in case af
breach of contract must be FEEIS{}HEHE and if forfeiture is in the nature of

it § ff

penalty, then provisions of ser:tf:?q';-
%

tract Act, 1872 are attached and
the party so forfeiting must. prd' ¢ fﬂu&ﬁnmuges But no allotment or

L i {
agreement was signed b@é the pi 'ﬂ@x{mnceﬂanm of allotment,

the flat remains wi th‘(& builder mmﬂré‘ggfa {v any actual damage.
National Cnnsume# ﬂf putes Redre lﬂns in €CC/435/2019
Ramesh Hﬂlﬁﬂtn}l w:é. Mr Lz" &T mited (decided on
29.06.2020) and Hr ay ﬁ"ﬁ"ﬂﬂjﬁfj IREO Private Limited

(decided on 1z.u4.zﬂzz]an followed in ﬁ?&ﬁfemﬂnmﬂﬂu«dm

Jayant Singhal ﬂnd’?lﬂ:. VS. M3M India Limi iy
held that 10% of basic sale pr?r:js regsona TE‘;I#l ount to be forfeited in the

name of “earnest mﬂn@iﬂd&pihg‘MMﬂ:LHmples laid down in the

first two cases, a regulation known as the Haryana Real Estate Regulatory

decided on 26.07.2022,

Authority Gurugram (Forfeiture of earnest money by the builder)

Regulations, 11(5) of 2018, was farmed providing as under-

"5. AMOUNT OF EARNEST MONEY

Scenario prior to the Real Estate [Regulations and
Development) Act, 2016 waos different. Frauds were carried out
without any fear as there was no law for the same but now, in
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view of the above facts and taking into consideration the
Judgements of Hon'ble National Consumer Disputes Redressal
Commission and the Hon'ble Supreme Court of India, the
authority is of the view that the forfeiture amount of the
earnest money shall not exceed more than 10% of the
consideration amount of the real estate fe
apartment/plot/building as the case may be in all coses
where the cancellation of the flat/unit/plot is made by the
builder in a unilateral manner or the buyer intends to
withdraw from the project and any agreement containing any
clause contrary to the aforesald regulations shall be void and

not binding on the bu yf.*f:ll‘fi'_qll .
™ i s

R ET e

41. 5o, the respondent, 3
received from the c r deducting 10% of the basic
sale conside : and"

[ [the S
lending rate (MCLR)

j :ﬁr ulg or |
i pnﬂe

seeking refund hj'»lil‘fll’g complaint on 06.10.2020 till the actual

date of refu dﬁRﬁR e@@ﬁimes provided in rule
16 of the H Rules 2 id.
1k :' |i ._H___Ir | e

L =
%, F

G. Directions of the &uihdi‘itf -

interest at

marginal cé

as prescri aryana Real Estate

2017, from the date

LY
(Regulation

P

Yalh'd

42.Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

ﬁ/ under section 34(f):
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1.

The respondent is directed to refund the paid-up amount of
Rs.34,51,821/- after deducting 10% as earnest money of the basic
sale consideration of Rs.1,11,35,300/- with the interest at the
prescribed rate i.e, 10.70% is allowed from the date of seeking
refund ie, 06.10.2020 till date of actual refund.

A period of 90 days is given to the respondent to comply with the
directions given in this or &aqld failing which legal consequences

would follow.

43. Complaint stands ' -' . ]

44. File be cons

HNARERA
GURUGRAM
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