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complaint No. 3778 of 2020

RE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Complaintno. :

Complaint filed on :

First date ofhearing :

Date ofdecision:

3778 of 20ZO

02.Ll.2020
2A.OL2021
09.o3.2023

M/s O

Regd.

hok Yadav
R/o:1 9, VPO Sikanderpur Badha,

Haryana. Complainant

Versus

ris Infrastructure Pvt. Ltd.
ffice: RZ-D-5, Mahavir Enclave,
lhi-110045.

Corpo Road,
Respondent

Shri V. Goyal Member

S/Shri .K. Chauhan and S.S. Hooda Counsel for the complainant

Counsel for the respondentru Rustagi

ORDER

present complaint has been filed by the complainants/allottees in

CRA under section 31. of the Real Estate [Regulation and

opmentl Act, 2016 (in short, the Actl read with rule 28 of the

ana Real Estate (Regulation and DevelopmentJ Rules, 2077 (in

rt, the rules) for violatior of section L 1(4)(a) of the Act wherein it is

Office: l-10l5, DLF Phase II, M.G.

Haryana-L22002.

PaSe 1 of23
A



A,

2.

Complaint No. 3778 of 2020

I alia prescribed that the promoter shall be responsible for all

allottee as per theob ons, responsibilities and functions to the

t for sale executed inter se them.

ect and unit related details

particulars of the project, the amount of sale consideration, the

ount paid by the complainant, date of proposed handing over the

session, delay period, if any, have been detailed in the following

r form:

13.77.2024

M/s Seriatim Land & Housing Pyt.

Ltd.

15.11.2010

(Annexure C3, page 21 ofcomplaint)

GF-o22, ground floor, tower A

[Annexure C3, page 21 ofcomplaint)

ERA

a
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Name ofthe project Floreal Towers, Sector 83, Gurugram,
Haryana

Project area 9.052 acres

Nature ofthe projec:

DTCP license no.

Commercial colony

260 of 2007 dated 14.17.2007

License valid till

Licensed area 9.05 acres

License holder

HRERA registered/ not registered Not registered

Allotment letter issued by the
respondent in favour of
complainant on
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Unit admeasuring 525.28 sq. ft.

lncrease in area ofthe unit vide
Ietter ofoffer ofpossession dated

18.01.2018, page 73 ofcomplaint

Difference in area of unit

Space buyer agreement executed

between complainant and

respondent

22.04.20t1

IPage 25 ofcomplaint]

Possession clause as per clause

10.1 ofthe agreement

10.1 Schedule for Possession of
the said Unit

The company based on its present
plans and estimates and subject to
all just exceptions, contemplates to
complete construction of the said
Building/said Unit within the
period of 36 months from the
date of execution of the Space
Buyer Agreement by the
Company or Sanction ofPlans or
Commencement of Construction
whichever is later, unless there
shall be delay or there shall be
failure due to reasons mentioned
in Clauses [11.1). (11.2). (11.3) and
Clause (38) or due to failure of
Allottee(s) to pay in time the price
ofthe said Unit along with all other
charges and dues in accordance
with the schedule of payments
given in Annexure lor as per the
demands raised by the Company
from time to time or any failure on
the part of the Allottee(s) to abide
by any terms or conditions of this
Space Buyer Agreement.

(Page 42 ofcomplaint)
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Date ofcommencement ol
construction

Not on record

Date ofsanction ofbuilding plans Not on record

Due date ofpossession 24.04.2074

(Calculated from date of execution of
buyer's agreement d.ated 22.04.2071
as neither the date ofcommencement
ofconstruction nordateofapproval of
building plan is on record)

Total consideration As per clause 1.1

ofagreement,
page 31 of
complaint

As per SOA dated
18.01.2018 on
page 75 of
complaint

Rs. 40,7 6,77 3 / - Rs.56,49,772/-

(including EDC &
lDC, covered car
parkin& GST,

ECC, IFMS, VAT

and AMC)

Amount paid by the complainant
as per statement ofaccount dated
18.01.2018 at page 75 of
complaint

1 42,02,7 46 / -

Occupation certificate 76.O8.2077

[annexure R1, page 15 ofreply]

0ffer ofpossession 18.01.2018

(Annexure C6, page 73 ofcomplaint)

Legal notice sent bythe
complainant for seeking refund of
the amount paid by him

27.0t.2020

[Page 76 ofcomplaint]
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of the complaint

complainant has made the following submissions in the complaint:

That the complainant allured by an advertisement and assurance

given by the officials ofthe respondent, booked a space bearing unit

no.22, tower A on ground floor, in the proiect "Floreal Towers"

admeasuring super area of 48.79 sq. mtrs. (525.28 sq. ft.) situated

within the revenue estate of Village Kherki Daula, Sector-83,

Gurugram, Haryana, for a total sale consideration of Rs.40,76,773/-

vide application dated 06.10.2010 with the respondent and paid a

sum of Rs.18,34,277/- towards provisional allotmentvide cheques

no.723943 dated 06.10.2010 for Rs.4,20,224 / -, 123950 dated

15.11.2010 for Rs.10,06,436l- and 128963 dated 12.03.2011 for

Rs.4,07,6L7 /-, drawn at J&K Bank Ltd., which was acknowledged

vide receipt nos. 2564 .lated 05.10.2010,2623 dated 15.11.2010

and 3349 dated 27.03.2071.

That the respondent allotted the said space to the complainant vide

allotment letter dated 15.11.2010 and a space buyer agreement in

respect of the said space/unit was executed between the

respondent and complainant on 22.04.20L7. The complainant

further paid the instalment inclusive seryice tax to the respondent

in respect of the said unit. The complainant has paid a total sum of

Rs.42,02,746/- as per statement of account supplied by the

respondent with letter dated 18.01.2018 for offer of physical

possession.

Page 5 of 23&
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That the complainant onted for construction linked payment plan

and was assured that as per clause 10.1 of the space buyer

agreement, the possession of the said unit will be handed over

within 36 months from the date of execution of space buyer

agreement In case offailure in handing over the possession ofthe

said unit within the stipulated period, the respondent is liable to

refund the entire amount paid by the allottee with simple interest

@ 80/o per annum as pertlause.11.5 ofthe said agreement.

That due to non-handing over possession of the said space/unit in

time by the respondent, the complainant has to set up the office for

his company i.e. M/s Steta Furniture Pvt. Ltd. in a rented building at

Village Binola, Tei\sil Manesar, District Gurugram, Haryana.

That the complainant visited the office ofthe respondent time and

again and was give;r false assurance that the possession ofthe said

unit will be handed over to him very soon, but the project is not

complete as yel It shows that the respondent has committed the

calculated fraud upon the complainant and other allottees as the

respondent was intended since belinning not to complete the

project.

That the complainant is convinced that the respondent is not going

to complete the project in near future and he is no more interested

in taking over the possession of the said unit and wants to

withdraw from the proiect and refund of his entire amount with

interest.

That it tantamount to unfair trade practice and the respondent is

liable to be prosecuted for fraud. The respondent is retaining a sum

Page 5 of 23
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5.O

of Rs.42,02,7 46 / - ot the complainant for the last more than 6 years

and utilizing the same for its own gain. So, the respondent is liable

to refund the said amount of Rs,42,02,7 46 / - with interest @ 180/0

per annum from the date ofpayment till realization.

That ffnding no other way, the complainant got sent a legal notice

dated2L.07.2020 to the respondent through regd. post, requesting

them to refund a sum of Rs.42,02,746/- along with interest at rhe

rate of 18% per annun: from the date of payment till its actual

realization, but the respondent has paid no heed to the genuine

request ofthe complainant tlll date.

lef sought by the complalnant:

complainant has sought following relief[s):

Direct the respondent to refund the total amount of R s.42,02,7 46 /-
paid by the complainatt towards installments in respect of the

subject unit in the said proiect to the complainant after cancellation

of the allotment of the same at the earliest.

Direct the respondent to pay interest @ 180/o per annum over the

said amount from the date of payment till its actual realization to

the complainant,

Pass any other order/direction which the Hon'ble Authority deems

fit and proper in favu,-rr of the complainant and against the

respondent,

the date of hearing, the authority explained to the respondent/

moters about the contraventions as alleged to have been committed

{u

p
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on to sectlon 11(a) (a) of the Act to plead guilry or not to plead

ly by the respondent

e respondent has made the following submissions:

That the complainant had approached the respondent for purchase

of a unit in the prorect "Floreal Towers" located at Kherki Dhaula,

NH 48, Sector 83, Gurugram, Haryana 122004. The complainant

was issued with ailotment letter dated 15.11.2010 wherein the

complainant was allotted unit no. 22, ground floor, tower A,

admeasuring ! 525 sq. ft (tentative area) for a total sale

consideration of Rs. 40,76,173/- excluding the statutory taxes

which are levied by the Government of India.

That in the present case, the space buyer agreement was executed

between the parties on 22.04.2011and as per clause 10.1 of the

buyer agreement dated 22.04.20Lt, the respondent was supposed

to hand over the possession within a period of 36 months from

execution of agreement by the company or sanctions of plans or

commencement of construction whichever is later.

That the respondent completed the development/construction

work in the year of2014 and subsequently applied for occupation

certificate (OC). However, the company had received the occupancy

certificate for the projeL. on 16.08.2 017 and immediately informed

the complainant about the same. That final approval of building
plans/zonal area was received by the respondent on 24 .O1.ZO17.

Page B of23IL
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That immediately after receiving the OC by the respondent, the

respondent offered physical possession of the unit in question to

the complainants vide letter dated 18.09.2018 wherein the

respondent had requested the complainant to complete the

possession formalities and remit the balance payments as accrued

on the basis of the statement of accounts being the statutory

Government charges levied upon the unit in question along with

the maintenance and electricity charges which have already been

mentioned in the space buyer agreement and duly agreed by the

complainanL

That there was an increase in the area of the unit in question, i.e.,

increase from 525 sq. ft. to 558 sq. ft. which is increase of 33 sq. ft.

and as per clause '1,-4 and9.2 ofthe agreement, such an increase is

neither a major alteration, nor is more than l- 50lo and was allowed

as per the terms ofthe agreement clauses whereby the allotted area

was tentative and subje,-t to change at the time of obtaining 0C or

completion of construction.

That the respondent again sent several reminders to complainant

dated 11.01.2019,3t.07.2019 and23.01.2019 to take possession of

the unit in question by complying with all the possession

formalities. That as a gesture of good faith, the respondent

decreased the maintenance charges from Rs. 24.5/- sq. ft. per

month to 21.5/- sq. ft. per month.

That the respondent till today has not levied any holding charges

upon the complainant and sent a rescheduled statement of account

Page I ot 23
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which had to be remitted by the complainant which was comprised

of the following detalls;

a. Based upon clause 1.4 of the said agreement dated ZZ.O4.ZOLL,

charges of the increase in the super area which are payable by

the allottee at the time of final instalment as the same are

assessed and calculated after the completion ofthe building and

such changes/ alteration are allowed as per clause 9.2 ofthe said

agreement dated 22.04.2011 to the extent of t 15 o/0.

Based upon clause 1.8 ofthe said agreement dated 2Z.O4.ZO1|,

charges of the External Development Charges (EDC) and

Infrastructure Development Charges (lDCl, also being the

charges imposed and levied as the statutory charges being

levied by the Government.

Based upon clause 1.10 of the said agreement dated 2 2.04.2017,

the charges for the maintenance for providing services such as

power back-up, fire safety measures & equipment, provision of

stand-by generators, etc. and also in accordance to the

provisions of clause 14.4 of the said agreement dated

22.04.2011.

Based upon clause 1.11 ofthe said agreement dated 22.04.201j,,

the charges/ tariff for providing and supplying the power at the

rate as may be fixed by the Dakshin Haryana Bijli Vitran Nigam

(DHBVNI and State Electriciry Boards (SEBs) and also in
accordance with the provisions ofclause 14.3 ofthe Space buyer

agreement dated 22.0 4.20L1.

d.

Page 10 of23lL
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e. Based upon clause 2 ofthe said agreement dated 2 2.O4.2Ol7,the

charges for the government rates, property taxes, wealth tax,

service tax, education cess, sales tax/VAT and GST as assessed

and applicable from the date of application of the allottee being

the taxes levied by the statutory body or authority.

f Based upon clause 14.2 ofthe said agreemenr date dZZ.O4.ZOIL,

the charges as levied for the Interest Free Maintenance Charges

(lFMSl have to be remitted by the allottee which is calculated at

the rate ofRs. 125/- per sq. ft. ofthe super area,

g. Based upon clause 14.3 ofthe said agreement date d 22.04.201L,

if Haryana Vidyut Prasaran Nigam or any other body authorized

by Government of Haryana grants permission to receive and

distribute bulk supply ofelectrical energy, the allottee will have

to pay for the proportionate share as determined by the

company of all deposits and charges paid.

h. Based upon clause 14.4 ofthe said agreement date d22.O4.ZO1t,

the maintenance charges would be levied from the date of

issuance of the OC and the Allottee undertakes to pay the same

promptly. The maintenance charges could be recovered

monthly or as may be decided by maintenance agency/company

Irespondent)-

That at the time of booking the aforementioned unit, the

complainant was explained in details all the provision and clauses

mentioned in the space buyer agreement dated 2Z.O4.2Oll to

which the complainant agreed on their own free will without any

kind offorce or coercior;and signed the same.

{4. Page 11 of 23
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That in appreciating the rival contentions of the complainants,
regard must be had to the sequence of events, which shall bear out
the frivolity of the instant compliant;

a. The complainant had approached the respondent and had

expressed their desire to purchase unit from the respondent

after thorough invesa:gation and site surveys. The complainant,

thereafter, was endorsed the aforementioned unit in question

and the complainant being the second allottee to the unit rn
question agreed to all the terms and conditions.

b. That prior to that time, a writ petition was filed in the Hon,ble

High Court of Punjab and Haryana titled as ,,Suni1 Singh vs.

Ministry of Environment & Forests parayovaran', which was

numbered as CWp-20032-2008 wherein the Hon,ble High Court
pursuant to order dated 37.07.ZoL2 imposed a blanket ban on

the use of ground water in the region of Gurgaon and adjoining

areas for the purposes of construction.

c. That on passing ofthe abovementioned orders by the High Court
the entire construction work ln the Gurgaon region came to
stand still as ahe water is one of the essential part for
construction.

d. That in light ofthe Order passed by the Hon,ble High Court, the
respondent had to arrange and procure water from alternate
sources which were far from the construction site. The

arrangement of water from distant places required additional
time and money which resulted in the alleged delay and further
as per necessary requirements STp was required to be setup for
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the treatment of the procured water before the usage for
construction which further resulted in the in alleged delay.

e. That despite the slow-down in the construction work and

difficulty in arranging the sufficient water required for the
construction, no additional money has been demanded from the
allottees and complainant, even though the cost of the project

has increased because of the unavailability of water in the

adjoining areas of Gurgaon,

That the respondent was to handover the possession of the unit in
question as per clause 10.1 ofthe space buyer agreement within 36

months from the date of execution of the agreement and the delay
so caused in handing over the possession was due to the reasons

not attributable by the respondent but due to the force majeure
reasons which were not foreseen by the respondent.

That despite offering possession to the complainant on various
occasions, and sending various reminders to the complainant after
that, the complainant never came forward to take the possession of
the unit in question but instead filed this frivolous complaint
against the respondent at a very-very blatant stage.

That the respondent is ready to handover the possession of the unit
in question without levying the holding charging for the unit as per
the statement ofaccount dated 18.09.2018 and 11.01.2019 but the
complainant is reluctant in coming forward to take the possession

of the unit in question despite the fact that the respondent has not
run away from its fiduciary duty of completing the pro,ecr and
handing over the pJssession of the unit.

Page 13 of23
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tten arguments have been filed by the respondent on 2O.O}.ZOZ3.

opies of all relevant documents have been filed and placed on record.
eir authenticity is not in dispute. Hence, the complaint can be decided

on these undisputed documents and submissions made by

rlsdlction of the autlority

e authority observes that it has territorial as well as subject matterj

sdiction to adjudicate the present complaint for the reasons given

per notiflcation no. 1/92/2077-7TCp dated 14.t2.2017 issued bv
and Country Planlring Department, the iurisdiction of Real Estate

toryAuthority, Gurugram shall be entire Gurugram District for all
rpose with offices situated in Gurugram. In the present case, the

iect in question is situated within the planning area of Gurugram

ct. Therefore, tlis authority has completed territorial .iurisdiction
deal with the present complaint.

Subrect matter lurlsdlctlon

on 11(4J(a) of the Act, ?016 provides that the promoter shall be

nsible to the allottee as per agreement for sale. Section 11(4J (a) is
roduced as hereunder:

Sectlon 11(4){a)

Be responsible for all obligotions, responsibilities ond functions
under the provisions of this Act or the rules and regulations mode
thereunder or to the ollottzes as per the agreementlor sele, or to the
assoclotion of dllottues, os the cqse may be till the conveyqnce ol alt

PaEe 14 of 23
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the opqrtments, plots or hvilding, as the case mdy be, to the allottees,
or the common areas to the sssociation of ollottees or the competent
authoriy, os the cqse may be;

Sectlon ,4-Functlons of the Authorlty,

344 ofthe Act provides to ensure compliance oI the obligqtions
cast upon the promoter, the allottees qnd the reol estqte qgents under
this Act and the rules ond regulations mode thereunder,

, [n vlew of the provislons of the Act quoted above, the authority has

ERA
Complaint No. 3778 of 2O2O

mplete jurisdiction to decjde the complaint regarding non-compliance

obligations by the promoter leaving aside compensation which is to be

ded by the adjudicating officer ifpursued by the complainant at a later

rther, the authority has in proceeding with the complaint and

grant a relief in the present matter in view ofthe iudgement passed by

Hon'ble Apex Court in rvewtecrl promoters and Developers private

ited Vs State ol Il.p. ond Ors. 2027-2022(7) RCR(C), 357 and

terated in case of M/s Sona Realtors private Limtted & other Vs ltnion

no hitch

India & others SLp (Civil) No. 13005 o12020 decided on 72.05.2022

wherein it has been laid down as under:

*86. Ftom the scheme ofthe Act ofwhlch a detalled reference has been made
and-taking note of power of odjudication delineoted with the regulatory
authoriq and adjudicoting officer, what frnally culls out is that althiugh ttie
Act indicates the distinct expressions like ,refund,, ,interest,, ,penalfi, 

and
bompensation', a conjoint reqding of Sections 1g and 19 cleorly ninifesa
that when it comes to refund of the amount, and interest on the refund
qmount, or directing payment of interest lor deloyed delivery olpossessio4
or penow and interest thereon, it is the regulqtory authorily wh;,ich has the
power to exqmine and determine the outcome of o comploin| At the some

sqage.
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tlme, when lt comes tp q question oI seeking the retief oI adludgtng
compensation and interest thereon under Sections 12, 14, 1g and 19, the
odjudicoting oficer exclusively has the power to determine, keeping in view
the collective reading of Section Z7 read with Section ZZ ol the Act if the
adjudication under Sections 72, 14, 18 and 19 other thon compensstion os
envisaged, if extended to the adjudicqting officer as prayed that, in our view,
may intend to expond the ombitand scope ofthe powers ondfunctions olthe
adjudicating ofrcer under Section Zl and thatwould be agoinstthe mandate
olthe Act2016."

ence, ln vlew ofthe authorltatlve pronouncement ofthe Hon,ble Supreme

rt in the case mentioned above, the authority has the jurisdiction to

tertain a complaint seeking refund of the amount and interest on the

nd amount

ings on the rellefsought by the complalnants

Dlrect the respondent to refund the total amount of
Rs.42,O2,7 46 / - paid by tlte complainant towards installments
in respect of the subject unit in the said proiect to the
complainant after cancellation of the allotment ofthe same at
the earllest,
Dlrect the respondent to pay lnterest @ 199/0 per annum over the
said amount from the date ofpayment till its actual realization to
the complainant

t4. e complainant was allotted unit bearing no. 022, ground floor in tower

e allotment letteFlated 15.11.2010 for a total sale consideration of

\6,49,772/- and the complainant has paid a sum of Rs .42,02,146 / -.

on 18(1) is applicable only in the eventuality where the promoter fails

complete or unable to give possession of the unit in accordance with

of agreement for sale or duly completed by the date specified

Page 16 of23
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erein. This is an eventuality where t}te promoter has offered possession

the unit after obtaining occupation certificate and on demand of due

t at the time of offer of possession, the allottee wishes to withdraw

om the project and demand return of the amount received by the

moter in respect of the unit with interest at the prescribed rate.

due date of possession as per space buyer,s agreement as mentioned

the table above is 24,t4.ZOl4.The respondent obtained the occupation

rtificate for the said project on 16.08.2017 and offered possession ofthe

iect unit to the complainant on 18.01.2018. Despite being offered

ession of the subject unit, the complainant filed present complaint on

.11.2020 for refund of amount paid along with interest before the

thority. The complainant has pleaded that the possession is delayed, and

e construction is still incor::plete. The plea of the complainant, however,

devoid of merit. At the cost of repetition, it is highlighted that the

pation certificate has already been granted by the concerned

thority and thus, it is unfair to say that the project is still incomplete.

e allottee in this case has filed present complaint on 02.11.2020 which

after possession of the subiect unit was offered to him after obtaining

cupation certificate by ihe promoter. The allottee never earlier

ted/wished to withdraw from the proiect even after the due date of

ssession except legal notice dated ZI.OL.ZOZO and only when offer of

77.

Page 17 of23/A-
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ossession was made to him and demand for due payment was raised then

y he has filed present complaint before the authority.

18. he right under section 18(1J/19(4) accrues to the allottees on failure of

e promoter to complete or unable to give possession of the unit in

ordance with the terms ofthe agreement for sale or duly completed by

e date specified therein. If aliottees have not exercised the right to

thdraw from the projoct after the due date of possession is over till the

of possession was made to them, it impliedly means that the allottees

citly wished to continue with the project. The promoter has already

vested in the project to complete it and offered possession ofthe allotted

t. Although, for delay in handing overthe unitby due date in accordance

th the terms of the agreement for sale, the consequences provided in

p so to section 18(1) wil! come in force as the promoter has to pay

I terest at the prescribed rate ofevery month ofdelay till the handing over

o

p

possession and allottee's interest for the money they have paid to the

moter is protected accordingly and the same was upheld by in the

't ent of the Hon'ble Supreme Court of India in the cases of lveu/tecr,

otefs and Developers Private Limited vs state of 11.p. and ors,

t) reiterated in case oi M/s Sana Realtors private Limited & other

Union of Indla & others SLp (Civil) No. 73005 of 2020 decided on

05.2022; that-

"25, The unqualified right of the allottees to seek refund referred llndet
Section 18(1)(a) dnd Section 19(4) of the Act is not depeident on ony

Page 18 of23fL
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contlngencles or stlpulatlons thereof. It appears that the legisldture has
consciously provided t\is right of refund on demand os an inconditional
absolute right to the allottec-, if the promoter foils to give possession of the
aportment, plot or building within the time stipuloted under the terms;fthe
a-greeryln! regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either woy not ottributoble t; the
ollotlces/home buyer, the promoter is under on obligation to refund the
amount on demand with interest at the rate prescribed by the State
Government including compensation in the monner provided under the Act
with the proviso that if the ollottees does not wish to withdraw from the
projecl he shall be entitled for interest for the period of delay till handing
over possession at the rate prescribed,"

e promoter is responsible for all obligations, responsibilities, and

ctions under the provisrons of the Act of 2016, or the rules and

tions made thereunder or to the allottees as per agreement for sale.

judgement ofthe Supreme Court oflndia recognized unqualified right

the allottees and liability of the promoter in case of failure to complete

unable to give possession of the unit in accordance with the terms of

t for sale or duly completed by the date specified therein. But the

nant-allottee failed t6 exercise his right although it is unqualified

e. Complainant has to demand and make his intentions clear that he

es to withdraw from the proiecL Rather tacitly the complainant

to continue with the proiect and thus made himself entitled to

lve interest for every month ofdelaytill handing over ofpossession. lt
observed by the authority that the allottee invest in the project for

ning the allotted unit and on delay in completion of the proiect never

shed to wtthdraw from the proiect and when unit is ready for

ssesslon, such lvlthdrawal on considerations other than delay such as

PqSe 19 of23P
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duction in the market value of the property and investment purely on

culative basis will not be in the spirit ofthe section 1g which protects

right of the allottees in cdse of failure of promoter to give possession

due date either by way of refund if opted by the allottees or by way of

ay possession charges at prescribed rate of interest for every month of

case allottee wishes to withdraw from the pro,ect, the promoter is liable

demand to the allottee to return the amount received by the promoter

th interest at the prescribeil rate if promoter fails to complete or unable

give possession of the unit in accordance with the terms of the

nt for sale. The words 'liable on demand, need to be understood

the sense that allottee has to make his intentions clear to withdraw from

project and a positive action on his part to demand return of the

unt with prescribeC rate of interest. If he has not made any such

mand prior to receiving occupation certificate and unit is ready, then

pliedly he has agreed to continue with the project i.e. he does not intend

withdraw from the project and the proviso to section 18(11

tomatically comes into operation and allottee shall be paid by the

moter interest at the prescribed rate for every month of delay. This

is supported by tha iudgement of Hon,ble Supreme Court of India in

oflreo Grace Realtech pvL Ltd. Versus Abhishek Khanna and ors.

appeal no. 5785 of 2019) and also in consonance with the

PaEe ZO of 23/4.

I
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dgement of Hon'ble Supreme Court of lndia in case of M/s Newtech

of U.P, and Ors.romoters and Developers pW, Ltd. Versus State

pra),

here is a delay in handing over the possession as due date of possession

24.04.20L4 wbereas the offer of possession was made on 1g.01.2 01g

d thus, becomes a case to grant of delay possession charges. The

thority has observed that interest for every month of delay at the

scribed rate ofinterest be granted to the complainant-allottee. But, the

culiar situation is tha: the complainant wants to surrender the unit.

e complainant has approached the authority for the refund of his

osited amount at a very belated stage. The authority is thus ofthe view

forfeiture ofearnest money is necessary to make good to the losses of

respondent who has completed the project and even offered

ession of the unit. The deduction should be made as per the Haryana

Estate Regulatory Authority Gurugram (Forfeiture of earnest money

the builder) Regulations, 11(5J of2018, which states that_

"5. AMOUNT OF EARNEST MONEY

Scenario prior to the Real Estate [Regulations and Development) Act, 2016
wos different Fraudswere carried out without any feor os there was no lsw
for the sa.me but now, in view of the above facts and taking into
c:nldero.ti:on the judgements oI Hon'ble Natioiol Consumer Disputes
Redressal Commission ond the Hon'ble Supreme Court oflndia,the outiority
is of the view that the.forfeiture amount of the eariest money sholl nit
exceed more than 10% 'of the considerqtion omount of the ,"il 

"rtot" 
i.".qpartment/plot/building os the case may be in all cases where the

cancellation of the flqt/unit/plot is made by the buitder in a unilaterol
manner or the buyer intends to withdraw from the project and ony
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a

tl

I

,rS-yl!:,*rlii!t:g any ctouse contrqry to the qforesaid regulottons sha
0e vod ond not binding on the buyet,

ence, the authority hereby directs the promoter to return the paid-up

unt of Rs. 42,02,246/- to the complainant after deduction of 7Oo/o of
e sale consideration. The respondent is further directed to pay an

terest on the balance amount at the rate of 10.70o/o (the State Bank of
highest marginal cost of lending rate IMCLR) applicable as on date

o/o) as prescribed under rule 1S of the Haryana Real Estate (Regulation

d DevelopmentJ Rules, 2017 from the date of surrend er i.e.,Zl.0l.ZO2O

I the actual date of refund of the amount within the timelines provided

rule 16 ofthe rules, 2017. A period of90 days is given to the respondent-

ilder to comply with the directions given in this order and failing which

consequences would follow.

ons ofthe authorlty

ce, the authorlty hereby passes this order and issues the following

ons under section 37 of the act to ensure compliance of obligations

t upon the promoter as per the function entrusted to the authority

er section 34(fJ:

The respondent is dlrected to

42,02,746/- to the complainant

consldaratlon.

D

H.

di

return the paid-up amount of Rs.

after deduction of 10% of the sale
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The respondent is further directed to pay an interest on the balance

amount at the rate of l0.Z0o/o (the State Bank of India highest

marginal cost of lending rate [MCLR) applicable as on date +2%o) as

prescribed under rule 15 ofthe Haryana Real Estate (Regulation and

DevelopmentJ Rules, 2017 from the date ofsurrend er t.e.,21.0L.2020

till the actual date of refund of the amount within the timelines

provided in rule 16 ofthe rules.

A period of 90 days is given to the respondent-builder to comply with

the directions given in this order and failing which legal consequences

would follow.

e complaint stands disposed of.

es be consigned to registry.

t

v.l - L--2
(Vljay dmar Goyal)

Member
Haryana Real Estate Regulatory Authority, Gurugram

e:09.03.2023
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