HARERA

ALt J L O Complaint No. 6115 OF 2019

- GURUGRM and others
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no. : 6115 of 2019
Date of filing complaint: 02.12.2019
First date of hearing: 02.12.2019
Date of decision 31.03.2023
NAME OF THE VSR Infratech Private Limited
BUILDER _ _ SR _
PROJECT NAME 568 Avenue
S.No.| CaseNo.  Casetitle | APPEARANCE
1 |CR/6115/2019 | Ra]Bhoshan Chopra¥/s M{s VSR Complainant in
{Old complaint Infratech Pyt Lid. Persan
No. 229 of Ms. Shriya Takkar
2018) _ .
2 CR/6118/2019 Roop Chand Chopra V/S M/s VSR Complainant in
{Old complaint Infratech Pvt Lid. Person
no. 231 of Ms. Shriya Takkar
2018) _
3 | CR/6120/2019 Behari-Lal Bakshi VS M/s VSR Complainant in
[Old complaint Infratech Pvi. Ld. Person
no. 232 of Ms. Shriya Takkar
| | 2018) |
CORAM:
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora Member
ORDER

1. This order shall dispose of all the 3 complaints titled as above filed before
this authority in form CRA under section 31 of the Real Estate (Regulation
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and Development) Act, 2016 (hereinafter referred as "the Act”) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referred as “the rules”) for violation of section 11(4)(a)
of the Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.

The complaint has been received on 02.12.2019 and reply has been filed
by the respondent. The co mplh[pﬁﬁfﬁq&rat&d proforma B . Hence the old
complaint no. is clubbed wil:_h.tﬁé newgenerated no.

The core issues Emanating'frﬁﬁf them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, 68 Avenue (commercial colany) being developed by the same
respondent/promaoter e, M/s VSR Infratech Private Limited. The terms
and conditions of the buyer's agreements fulcrum of the issue involved in
all these cases perta'ins to failure on the part of the promoter to deliver
timely possession of the units in question, seeking award of Refund the
entire amount along with intertest and the compensation.

The details of the complaints, reply to status, unit no., date of agreement,
possession clause, due date of possession, total sale consideration, total

paid amount, and relief sought are given in the table below:

Project Name and [ VSR Infratech Private Limited "68 Avenue" Sector-68, |
Location Gurugram.

Possession Clause: - 31 Time of handing over the Possession

“The Company will, based on its present plans and estimates, con templates Lo |
entitled possession of Said Unit to the Allottee(s) within 36 months of signing of this
| Agreement advertise or within 36 months from the date of start of construction of |
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the said Building whichever is later with a grace period of 3 months, subject to force
majeure events..”
(Emphasis supplied)
Occupation certificate: -
% OC received dated 15.01.2019
Note: Grace period is included while computing due date of possession.
"Sr. | Complaint | Reply | Umit | Dateof Duedate | Total | Relief | Dateof "
No | No, Case status No. | apartment of Consider | Sought withdr
Title, and buyer possession | ation ! awal
Date of agreement Total
filing of Amount
complaint AR pald by
.‘E\ —1-5-.:_1;-_ I' Wﬂlﬂlﬂlﬂ
P i 1 I|ll|.l1.':l}lll-h'ﬂI -‘?. : ant(s)
1. | CR/6115/2 | Reply GA~ | 080520131 | 09.08.2016 TSC: - - 24.08.2
019 Raj | Received {38 % & SN VCaleulated | Rs:3411,9. Refund 017
Bhoshan | on tower. _%Pu&nn. fromdate | 83/ the {As per |
Chopra V/5 11.07.20 ‘A g of the of entire | on
M/sVSR |18 1 | (Page complaing) | execation AP: - amoun | page |
infratech [ = N vo. 264 1" of the_. Rs.28,62.5 | talong | 69 of
Pyt Ltd. of | agrezrﬂieﬂt 35/- with campla |
Date of compl | belng later interes | Int)
Filing of aint) plus three t |
complaing months -
D2.12.2019 N grace Details |
[Stien period) af
ERLC/1 |
e n{: |
:+ -5 | A | Compe I
¥ N Pﬂ'} a4 & . fﬁjﬂﬂﬂ- |
2. | CR/6118/2 | Reply GA-— 09.05:2013. | 09.08.2016 TsC;- | Refund | 24.08.3
019 Roop | Received | 17 [ — (Caleulated | Rs2344.,6 | the 017 |
Chand on tower | (Pageno. from date | 29/- entire | [As per
Chopra V/S | 110720 | A 18 of the of amoun | on
M/s VSR | 18 (Page | complaint] execution | AP:- talong | page |
Infratech no, 26 of the Rs.19,67.0 | with 64 af
Pt Ltd. of agreement 61/- interes | compla |
Date of compl being later 1 int)
Filing of aint) plus three . '
complaint months Details
02122019 grace of
period]] EDC/I
- 1 pc_ | _l
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| | :
Compe
nsation
4, | CR/6120/2 | Reply GA- 22.11.2013 | 22.02.2017 | T5L:- Refund | 10,062
019 Behari | Received | 24 (Calculated | Rs:26,67,27 the 017
Lal Bakshi | on tower from date ca/- entire
V/5M/s 11.07.20 | A of amaoun
VSR 18 (Anne execution t along
Infratech xure of the AP:- Rs. with
Pyt. Ltd. P-2- agreement | 2496431 | interes
Filing of page being later | /- L
complaint no. 18 plus three .
02122019 of = months Details
compl{ e grace al
aint) | Attt | periad) EDC/H
i ] i nC
- :I'I;,'.,; -
J Compe
l nsation
Note: In the table referred above certain abbreviations have been used.
They are elaborated as follows:
Abbreviation Full form
TSC Total Sale consideration 1
AP Amount paid by theallottee(s) 1

The aforesaid complaints were filed by the complainants against the
promoter on account.of vﬁulaﬁgn-nf-..the apartment buyer's agreement
executed between the parties in respect of said unit for not handing over
the possession by the due date, seekingaward of refund the entire amount

along with interest and compensation.

it has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the promoter/
respondent in terms of section 34(f) of the Act which mandates the
authority to ensure compliance of the obligations cast upon the promoters,
the allottee(s) and the real estate agents under the Act, the rules and the

regulations made thereunder.
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7. The facts of all the complaints filed by the complainant(s)/allottee(s)are
also similar. Out of the above-mentioned case, the particulars of lead case
CR/6115/2019 Raj Bhoshan Chopra V/§ M/s VSR Infratech Pvt. Ltd.

are being taken into consideration for determining the rights of the
allottee(s) qua refund the entire amount along with interest and

compensation.
A. Project and unit related details

8. The particulars of the project, thg*ﬂehails of sale consideration, the amount
paid by the complainant(s), date ﬂf‘ﬁro{jnsed handing over the possession,
delay period, if any, have been detailed in the fallowing tab ular form:

CR/6115/2019

Raj Bhoshan Chopra V/$ M/s VSR Infratech Pvt. Ltd.

.

Sr. Particulars Details
No.

. Name of the project ‘ Eﬁﬂﬂﬁhﬁﬂﬂ-ﬁéﬁmr 68, Gurgaon

4. Nature of the project Commercial Colony

3. | DTCP License no.& 04 oF 2012 dated 23.01.2012

validity status
4. Acres 3.231

= |nesamegiswrsd ot | 119 of 2017 dated 28.08.2017 upto 30.06.2018

registered
6. | Unit No. GA-18 tower A
(Page no, 26 of co mplaint])
7. | Unit admeasuring 332 sq.ft.
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(Page no. 26 of complaint)

8. | Allotment Letter 27.07.2012
(Page no. 26 of complaint)

9. Date of Excavation 26.07.2012

(Page 15 of written submissions)

10, | Date of execution of 09.05.2013
buyer's agreement

31

The Company will, based on its present plans
~ | and estimates, contemplates to entitled
\ V| possession of Said Unit to the Allottee(s)
A within 36 months of signing of this

- Agreement advertise or within 36 months

< | from the date of start of construction of the
: said Building whichever is later with a grace
period of 3 months, subject to force majeure

11. | Possession clause

events.
12. | Due date of delivery of . | 09.08.2016
possession .| [Caleulated from date of execution of the
agreement being later plus three months
grace period)

13. | Total sale mnsidﬂfﬂﬂuﬁ' | hﬁ#.ﬁlﬁﬁﬁﬁ

"} (Pag€32 of complaint]

14. | Total amount paid by the | Rs.28,62,535/-

complainant [As alleged by the complainant)

15. | Partial Occupation 28.07.2017
Certificate (Page 68 of reply)
16, | Occupation certificate 15.01.2019
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Complaint No. 6115 OF 2019

- G‘UE UGW and others
17, | Offer of possession Not offered |
. !
18. | Date of withdrawal 24.08.2017 |
(As per on page 68 of complaint] |

9.

Facts of the complaint

The complainant has made the following submissions in the complaint: -

1.

Il

The complainant booked &cémnm{r:ial unit in the project namely "68
Avenue" located in sacm‘r “E'&}f&rgaun and vide allotment letter
27.07.2012 was allotted a unit bearing GA-18 tower A admeasuring
500 sq. ft. for a total sale cansideration of Rs. Rs.34, 11,983/-.

It is pertinent to mention that vide allotment letter dated 27.07.2012,
the respondent-increased the area of the unit from 500 sq. ft. to
560.480 sq. ft. and the allotted unit was even divided into two units
admeasuring 332:39 sq-ft.and 228:410 sq. ft. On 09.05.2013, space
buyers' agreement was. executed berween parties and was allotted
unit bearing GA-18 admeasuring 382:390 sg. ft. The execution of the
agreement was mnsciﬂusl;.r delayed by the respondent and this
conduct of the respondent amounts to unfair trade practice, as the
booking amount of the complainant was accepted on 10.01,2012 and

the agreement was executed on 09.05.2013.

The complainant till 26.05.2014 paid an amount of Rs.28,62,535/-
which is almost 85% of the total sale consideration, however, the
construction was not even halfway completed. The complainant

visited the site for almost three years, to check the status of the
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V.

VL

Complaint No. 6115 OF 2019

construction but from December 2014 to June 2017, no construction
work was taking place and even no demand was raised from the

respondent side.

It is further contended by the complainant that the builder buyer
agreement is silent about the actual carpet area allotted to the
complainant and even the respo ndent is taking undue advantage of its
position by reducing the carpet area drastically. The carpet area
allotted to the :umplainantis_@g!gss and cannot be put to use for any
commercial use. Even, mﬂé@ﬂxﬁlainams have been fraudulently
charged excess cunﬂmugﬁf@:galmlaﬂng the tentative super area

whereas the actual usable area {5 much less as compared to the

consideration paid.

The complainants have further visited the respondent office and vide
email dated 07.06.2017, 17.06.2017 and 20.06.2017 has taken up the
issues regarding change in unit and delay in possession, while the
respondent replied invague and ¢asual manner without clarifying the
issues raised by the complainants.

The complainant has further pleaded that the respondent has
contended that there was delay in obtaining occupation certificate
was due to stay order of the Hon'ble High Court due to non-
installation of water connection, where else this is a misleading
statement as the respondent through submitted application stated
that, the occupation certificate was not granted as the project was not

fully completed till December 2018.
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VIL

—.

That the complainant requested several times by sending emails and
also personally visiting the office of the respondent to refund the
amount along with interest @ 18% per annum of the amount
deposited by him, but respondent has flatly refused to do so. Thus, the
respondentina pre-planned manner defrauded the complainant with
his hard-earned amount and wrongfully gained itself and caused

wrongful loss to him.

C. Relief sought by the complainant: -

10. The complainant has sought following relief(s):

1.

1L

V.

Direct the respondent to place on record all statutory approvals and
sanctions of the project.

Direct the respondent to prqﬂﬂé complete details of EDC/IDC and
statutory dues paid to the competent authority.

To direct the respendent to refund the entire amount with interest.

To direct the respondent to p?a_iweﬁnipensaﬂun of Rs. 5,00,000/- on
account of harassment, mental agony and hardship caused to the
complainant and cost of litigation of Rs. 75,000/-.

D. Reply by the respondent

11. The respondent by way of written reply made following submissions:

L

The complainant booked a unit bearing no. GA-18 on ground floor,
Tower-A on 10.01.2012 by paying an amount of Rs. 3,00,000/-.
Thereafter, parties entered into space buyer agreement on 09.05.2013,
wherein tentative super area of the unit was 332.390 sq. ft, for a total

sale consideration of Rs. 34,1 1,983/~
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It is further submitted that the complainant booked another unit bearing
no. GA-17 admeasuring 228.410 sq. ft. vide allotment dated 27.07.2012,
It is submitted that all the demands were raised in accordance with the
space buyer’s agreement signed between the parties. As per clause 31 of
the agreement the possession of the unit was to be handed over within
36 months of signing of this agreement or within 36 months from the
date of start of construction of the said Building whichever is later with
a grace period of 3 mnnths.»s_u_lijﬁ%l:g'furce majeure events.

It is pleaded by the respunﬁgﬁﬁiﬂﬁf:the project is completed, and the
possession is being offered fo the allottees in systematic manner.
Further, the delay caused mthﬂ n’qﬂ;ﬁu:ﬂm of the project was not due
to the acts of the rgspundent..hut due to the factors beyond its control.
The following factors caused the delay in the construction of the project,

not within the control of the respondent and are force majeure events.

That such force majeure events are time and again various orders
passed by the NGT staying ﬂmmﬂﬂn The respondent stated that
this further resulted in incr_gasjn&-&xe cast of construction to a great
extent. In addition the current gwirnmaﬁ_t has on 08.11.2016 declared
demonetization which sm{erelyg‘lnrpactad the éperations and project
execution on the site as the labourers in absence of having bank accounts
were only being paid via cash. National green tribunal thereby stopping

/ regulating the mining activities.

It is humbly submitted that the respondent had applied to for occupation
certificate on 31.07.2017. The fire NOC for the said tower received on
07.03.:2018, The part occupation certificate was granted by the
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Complaint No. 6115 OF 2019

competent authorities after due inspection and verification on
15.01.2019. It is pertinent to mention here that delay has also been
caused as the OC could not be issued since Hon'ble Punjab and Haryana
vide order dated 16.07.2015 had issued the following direction in the

matter titled as: Mukesh Sharma vs. State of Haryana and Ors.

no Occupation Certificate be [ssued in the sector/area or for
building where water supply connection has not been made
available by HUDA. It is clarified that these directions arein relation
to Sectors 68-80, Gurgaon only™

Further, on 19th February Zﬂ_l'-é.ﬂm affice of the executive engineer,
Huda Division No. If.-Gurgdon vide Mero.No. 3008-3181 had issued
instruction to all dei-relnpéi':i tr.:-_'llﬁ tertiary treated effluent for
construction purposeé for sewage treatment plant, Berhampur. Due to
this instruction, the company faced the p:":ih.lem of water supply for a

period of 6 months,

Moreover, Orders passed Hon'ble High Court of Punjab and Haryana
wherein the Hon'ble Court has restricted use of groundwater in
construction activity and directed use of only treated water from
available seaweed treatment plants. That however there was no sewage
treatment plant available which-led to scarcity of water and further
delayed the project. That said order coincided with launch of project and
caused a huge delay in starting project itself.

Even, there was lot of delay on part of government agencies in providing
relevant permissions, licenses approvals and sanctions for project which
resulted in inadvertent delay in the project which constitute a force

majeure condition, as delay caused in these permissions cannot be
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attributed to respondent, for very reason that respondent, has been very
prompt in making applications and replying to objections if any ralsed

for obtaining such permissions,

That the delay in the construction of the project due to the force majeure
events, do not go against the provisions of the flat buyer's agreement
and the agreement itself allows the delays caused by the factors heyond

the control of the respondent.

Copies of all the relevant dﬂcui‘ﬁﬁltshave been filed and placed on the
record. Their authenticity is nut in tﬁspute Hence, the complaint can be
decided on the basis‘0fthese undisputed documents and submission
made by the parties, |

Jurisdiction of the authority

12. The application of the respondent regarding rejection of complaint on

1%

ground of jurisdiction stands r&]e&ei"l‘h& authority observes that it has
territorial as well as 5uh}ia:taﬂﬁttan~juﬂsdjcﬁun to adjudicate the present

complaint for the reasons giﬁre:&.héjﬁm

E.1 Territorial ]ﬁﬁﬂtgﬂﬁp (s

As per notification no. 1,:.’92,!’2!]1?_-.11‘11[3 dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram chall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint,
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E.Il  Subject matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale, Section 11(4)(a) is

reproduced as hereunder:

(4) The promaoter shall-

[a) be responsible for all obligations, responsibiiities and functions
under the provisions of this Aet pr the rules and regulations made
thereunder or to the allottees ds pér the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildifigs, as the casemay be, to the allottees, or the
common areas to Ehgﬁmﬁﬂﬂﬂ_bfﬁﬂqﬁﬂ ar the competent authority,

as the case may be T Y

Section 34-Functions of the'Authority:

34(f) of the Act pravides to ensure-compliance of the obligations cast

upon the promoters, the allottees and the real estate agents under this

Act and the rules and regulations made thereunder.
So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a

"

later stage.

Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors. (Supra) and reiterated in case

of M/s Sana Realtors Private Limited & other Vs Union of India & others
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SLP (Civil) No. 13005 of 2020 decided on 12.05.2022wherein it has been

laid down as under:

"g6, From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is that
although the Act indicates the distinct expressions like ‘refund. interest’,
'‘penalty’ and ‘compensa tion' a conjoint reading of Sections 18 and 19
clearly manifests that when it comes to refund of the amount, and interest
on the refund amaunt, or directing pa yment of interest for delayed
delivery of possession, or penalty and interest thereon, it is the regulatory
authority which has the power ___'f.j:e and determine the outcome of
a complaint. At the same rime, W hen It comes to a question of sexking the
relief of adfudging compensation and fnterest thereon under Sections 1,
14, 18 and 19, the adjidicating afficer exclusively has the power to
determine, keeping n view the collective reading of Section 71 read with
Section 72 of the Actif the &dp-':ﬂmﬁuh under Sections 12, 14, 18 and 19
other than compensafion asienvisaged, if extended to the adjudicating
afficer as prayedithat, in our vigw, may (ntend ¢0 sxpand the ambit and
scope of the pawers and functigns ofthead) udicatingofficer under Section

71 and that would be agoinst the mandate-of theAct 2016,
17. Hence,inviewofthe at;_thf;iﬁhtiﬁlre pf;uﬂepuncei,mgménf the Hon'ble Supreme

Court in the cases méntioned above, the authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the
refund amount. R 1

F. Objections raised by the respondent due to delay in constructing the
project

F.1 Objection regarding force majeure.
18. The respondent stated that the part occupation certificate was granted by

the competent authorities after due inspection and verification on
15.01.2019. It is pertinent to mention here that delay has also been caused

as the OC could not be issued since Hon'ble Punjab and Haryana vide order
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dated 16.07.2015. The authority is of the considered view that if there is
lapse on the part of any competent authority concerned in granting the
occupation certificate within reasonable time then the respondent should
approach the competent authority for getting the time period be declared
a5 'zero time period’ for computing delay in completing the project.
However, for the time being, the authority is not considering this time
period as zero period and the respondent is liable for the delay in handing

R g L

over possession as per provisions of the Act.

19. The respondent-promoter raised the contention that the construction of

the project was delayed due to force majeure conditions such as
demonetization , water supply for a period of 6 months, Hon'ble High Court
of Punjab and Haryana wherein the Hon'ble Court has restricted use of
groundwater in construction activity and directed use of only treated water
from available seaweed treatment plants , stay of construction by order
of National Green Tribuanal , and non-payment of instalment by different
allottee of the projectbut all thg»-plﬁga.ﬁimced_ in this regard are devoid
of merit. First of all theunit in question was allotted in the year 2012, These
periods were for very short daration of time. Thus, the promoter
respondent cannot be given any leniency on based of aforesaid reasons and
it is well settled principle that a person cannot take benefit of his own

Wrong.
Findings on the relief so ught by the complainants

Direct the respondent to place on record all statutory approvals and

sanctions of the project.
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20. The respondent - builder has already filed all the statutory approvals and
sanctions of the project.

G.11 Direct the respondent to provide complete details of EDC/IDC and

statutory dues paid to the competent authority.

21. In view of the relief no. Il wherein complainant is seeking withdrawal
from the project of the respondent, the aforesaid relief has become

redundant.

G.111 Direct the respondent to teﬁ:ﬁ;fﬁii?paid-up amount with interest.

22. In the present case the complainant approached the Authority in year
2018 to seek refund of the amount ;jéﬁd by him, while the authority vide
order dated 29.11.2018 directed thie respondent to pay interest of every
month of delay from due date of possession i.e.,09.08.2016 to 07.03.2018.
Thereafter, the cnmpﬁim@t.gﬂpr@ncl;gﬂ the Appellate Tribunal against
the order passed by the authority deited 22:11.2012, seeking refund of the
amount paid by himalong with compensation on account of mental agony,
harassment, and unfair trade practices. The same appeal was allowed and
set aside the order passed by authority dated 22.11.2018. Later, the
Appellate Tribunal remanded back before the Learned Adjudicating officer
on 16.09.2019 to file fresh complainants for further proceedings.

23, Thereafter, vide order 15.02.2021 the Adjudicating officer in view of
judgment dated 11.11.2021 in title M/s Newtech Promoters and
Developers Pvt. Ltd. Vs Sate of UP & Ors, Etc passed by the Apex Court
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stated that the AO has no jurisdiction to adjudicate this complaint and
transferred the complaint to the Authority. However, on 31.05.2022 the
authority decided that the authority cannot review its own order, hence
the doctrine of functus officio will apply.

24. However , the complainant again approached the Appellate tribunal and
vide order dated 15.11.2022 the Tribunal decided that the order dated

31.05.2022 passed by the authnci;‘tﬂﬁ set aside and rem anded back to the
7 (e

authority for disposal of the co aplaint ?l ence, the parties were directed to

e
o Ty

approach the authority on 21:1 1,2022 for further proceedings.

25. That now the situation is that the :qm;:-laiﬁant- allottee has asked for
refund after the due date i.e 24.08.2017.

26. The complainants intend to withdraw from the project and are seeking
return of the amount paid by them in respect of subject unit along with
interest at the prescriii&;l‘;ﬁfé'ﬂpmxdﬁéafl}ﬁdtr section 18[1) of the Act.
Sec. 18(1) of the Act is reﬁﬁdﬁédﬁﬁﬂﬁﬁfﬁr ready reference.

“Section 18: - Return of amount and compensation

18(1). If the prgfm:;:{;ea;j‘uﬂs l‘%ﬂﬁmﬁﬂfﬂ ar Is ungble to give passession of
an upurtmenl;.'pl‘n!:.’"m*'buﬁdi e e

(@), in accordance with the tarmsof the agreement for sale or, as the case
may be, dily completed by the dute specified therein; or

(b). due to discontinuance of his business as o develaper on account of
suspension or revacation of the registrutian under this Act or for any
other reason,

he shall be liable on demand to the allottees, in case the ollottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount recelved by him in respect of
that apartment, plot, building, as the case may be, with interest at
such rate as may be prescribed in this behalf including compensation
in the manner as provided upder this Act:
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provided that where an allottee does not intend to withdraw fram the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

27. Clause 15(a) of the apartment buyer agreement (in short, agreement)

provides for handing over of possession and is reproduced below:

“31. POSSESSION
(a). Time of handing over the possession
“The Company will, based on its present plans and estimates,
contemplates to entitled possession-of Said Unit to the Allottee(s)
within 36 months of signing of this Agreement advertise or within
36 months from the date of start of construction of the said
Building whichever is later with @ grace, period of 3 months,
subject to force mﬂjquf{-ﬁfg:qﬁ.,‘u,- o P
28. Admissibility of ret_ﬁnd";ﬂhiqgi; with prescribed rate of interest: The

complainants are seeking refurid the amourt paid by them at the
prescribed rate of interest. However, the allottee intend to withdraw from
the project and are seeking refund of the amount paid by them in respect
of the subject unit withdnterestat prescribed rate as provided under rule

15 of the rules. Rule 15 has been reproduced as under:
Rule 15, Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4} and subsec ion (7} of section 19]
(1) For the Ffirqpsdt pr “section 12; section 18; and sub-
sections (4] and [7) &f section 19, the "Interest at the rate

prescribed” shall b the Stape Bank of fndid highest marginal cost of
lending rate +2%.:

Provided that in case the State Bank of India ma rgiral cost of
lending rate (MCLR) is not in use, it shall be replaced by such
henchmark lending rates which the State Bank of India may fix from

time ta time for lending to the general public.
29, The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonable
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and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://shi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e, 31.03.2023 is 8.70%. Accordingly, the prescribed rate of interest
will be marginal cost of lending rate +2% i.e, 10.70%.

The definition of term ‘interest’ as defined under section 2(za) of the Act

provides that the rate of in eable from the allottee by the

i :‘_-.-.-'hL =t
promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay th&-éilnftei. in case of default. The relevant
section is reproduced below: '

“(za) "interest” meaps the rates of interest poyable by the promoter or

the allottee, s the cose may be. - ‘

Explanation. —Farithe purpaseof this clause—

(i) the rate af interest chargeable from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allpttee, In tase of default;

(ii) the interest payable by the promater to the allottee shall be from the
date the promoter recelved-the dmaunt of any part thereof till the
date the amount br.part théreof and fnterest thereon is refunded.
and the interest payablé by theallottee to the promoter shall be from
the date the allptteddef@ults inptypmentto the promoter Ll the dute
it is paid;”

Keeping in view the fact that the allottee complainant wishes to withdraw

from the project after the due date and demanding return of the amount
received by the promoter in respect of the unit with interest on failure of
the promoter to complete or inability to give possession of the unit in
accordance with the terms of agreement for sale or duly completed by the
date specified therein. The matter is covered under section 18(1) of the Act
of 2016.
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The due date of possession as per agreement for sale as mentioned in the
table above.

The occupation certificate /part occupation certificate of the
buildings/towers where allotted unit of the complainant is situated is
received after filing of application by the complainant for return of the
amount received by the promoter on failure of promoter to complete or
unable to give possession of the unit in accordance with the terms of the
agreement for sale or duly camp}l‘%ﬂm the date specified therein. The

=

complainant-allottee has alrea i wished to withdraw from the project and

AR B
L

the allottee has become entitled Iﬂ;'ﬂght"lmder section 19(4) to claim the
refund of amount paiti._‘alﬁngs*vﬁﬂﬂn't&r&'st at prescribed rate from the
promoter as the promaoter fails to cT}'iﬁ'ﬁty nr‘uﬁhﬁie to give possession of
the unit in accordance with the terms of agreement for sale. Accordingly,
the promoter is liable to return the amourit received by him from the
allottee in respect of that unit with interest at the prescribed rate

Further in the iudgememgﬁgg'ﬁaﬂhwﬁ'ug&mé Court of India in the cases
of Newtech Promoters and tlé?;lﬂﬁgf;l;ﬁvate Limited Vs State of U.P. and
Ors. (supra) reiterated in case nﬂw}‘a Eaﬁaﬁﬁltu‘m Private Limited & other
Vs Union of India & others SLP (Civif) No. 13005 of 2020 decided on
12.05.2022. it was observed

25 The ungualified right of the allottee to seek refund referred Under
Section  18{1)(o) and Sectian 19(4) of the Act Is not dependent on any
contingencies or stipulotions thereof It appears that the legisioture has
consciously provided this right of refund on demand as an unconditional
absolute right to the allottee, if the promater fails to give passessian of the
gpartment, plot or building within the time stipuloted under the lerms of
the agreement regardiess of unforessen events or stoy orders of the
Court/Tribunal, which Is in either way not agttributobie to  the
aliottee/home buyer, the promoter is under on obligation to refund the
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amount on demaond with interest ot the rote prescribed by the Stote
Government including compensation (n the manner provided under the Act
with the proviso that if the allottee does not wish to withdraw from the
project, he shall be entitled for interest for the period of delay till handing
over possession of the rate prescribed

36. The promoter is responsible for all obligations, responsibilities, and

37.

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable to
give possession of the unit in ai;u:nrﬂaanﬁe with the terms of agreement for
sale or duly completed by the &éﬂf& épeclﬁe-:l therein. Accordingly, the
promoter is liable to theé allottee, as theallottee wishes to withdraw from
the project, without prejudice toany other remedy available, to return the
amount received by him in respect of the.unit with interest at such rate as
may be prescribed.

This is without prejudice to any other remedy available to the allottee
including compensation for which allottee. may file an application for
adjudging compensation with ‘the adjudicating officer under section 71
read with section 31(1) of the Act of 2016.

38. As such, the complainants are antitied to refund of the entire amount paid

by them at the prescribed rate of interest e, @ 10.70% p.a. (the State Bank
of India highest marginal cost of lending rate (MCLR] applicable as on date
+29%) as prescribed under rule 15 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 from the date of each payment till the actual
date of refund of the deposited amount within the timelines provided in
rule 16 of the Haryana Rules 2017 ibid.

G.1l Compensation
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46. The complainant is seeking above mentioned relief w.r.t. compensation.

47.

Hon'ble Supreme Court of India in civil appeal nos. 6745-6749 of 2021
titled as M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of
Up & Ors. (supra), has held that an allottee is entitled to claim
compensation & litigation charges under sections 12,14,18 and section 19
which is to be decided by the adjudicating officer as per section 71 and the
guantum of compensation & hﬂggt_gi@n expense shall be adjudged by the
adjudicating officer having dué‘mga:&‘#: the factors mentioned in section
72. The adjudicating officer has ré:ﬁtlusi*ee.jurisdictiun to deal with the
complaints in respeet of Ebmp_ﬂ.nﬂﬁﬂ]_.’ll & legal expenses. Therefore, the
complainant is advised to approach theadjudicating officer for seeking the
relief of litigation expenses.

Directions of the authority

Hence, the authority hereby passﬁi@hls order and issues the following
directions under section 3?.-:}{ the Aﬁ to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority

under section 34(f):

i. The respondent/promoter is directed to refund the amount received
by it from the complainant along with interest at the rate of 10.70%
pa.as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 from the date of each

payment till the actual date of refund of the deposited amount.
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ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.

48. 'This decision shall mutatis mutandis apply to cases mentioned in para 4 of

this order.
49, The complaints stand disposed of, True certified copies of this order be
placed on the case file of each maﬁar

"::-'-'

50. Files be consigned to regtstry., L -L

(sanjeey Kumar arm/_;{.uhﬂmﬁ,n .

o e
_ an) (Vijay Ku Goyal)
Member Membe

Member

Haryana Real Estate Regulatory Anthority, Gurugram
Dated; 31.03,2023
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