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ORDER

he present complaint has been filed by the complain

ection 31 ofthe Real Estate (Regulation and Developr

horr the AcO read with rule 29 ofthe Haryana Real

nd Development) Rules, 2017 (in short' the Rule

ection 11(4)(a) of ihe Act wherein it is inter alia t

)romoter shall be responsibl€ for all obligations' r

nctions under the provision of the Act or the rul

nent) Act,2016 [i

Estate (Regulatio

)rescribed that tt

"1

in

he
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HARERA

or to the allottees as per the agreement for sale

IJ it anil proiect related details

particulars of the project, the details of sale consideration' the

ount pai.l by the complainant, date of proposed handing ov€r the

session and delay period, if anv, have been detailed in the following

GRAIV

1h

p(

"lLD crand",Sector 37C,

(croup housins Projectl

Registere.l vide registration no 386 of

2or'1 dated rA-17.2077
RERA

17 -09.2079

41221.c51sqm.

18 0f 2011 dated
6.t2.20t1,

96 of 2010 dated

03.11.2010

5 12 20240211.2025

M/s lubrl,ani Malls Pvt Ltd.

23-08.2012Allorment letter dared

Date of apartment buyer

108 on 106 floor of tower

lAs per page no.22 ofcompl.intl
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llnitareaadmeasorinq 1819 sq. rt. [Superarea]

lAs perpage no.22 ofcomPlaintl

Rs.59,70,408/

[Rs.3832 
* 1819 sq. ft.]

lAsperallotmcnt le(er on page no 22 of

22 of rePlyl

P's.2]r,55,7 39 /'

no. 12 orcRAl

Rs.20,91,123l

lAs per customer
16.05.2022 o! Page no.

Since therc is .lisqute w.r,t amouat
notd be the comploinant. Relionce hos
'hPcn node oI customer ledger daLed

76,05,2022 ond thus, omount Poid bY

the comptainant sholl be taken Rs

20,91,123t.

Cannot be ascenain as no buyeCs

agreement has been execirted inter se

23.08.2015

icalculated as 3 Years from date of

"ttot."nt "t 
decided bY Hon'ble

supreme Court n Fortune

raiastrucrure ond ors. vs' frevor
D;Lima on.l o.s. (12-03.201e sc):

MANU/SC/ozs3/2018)

DuedateolPossessio!

27-08-2013, 20.71.2073 03.01.2014

03.02.2014, 13.03.2014, 08.07.2014

[As per notice ofcanceUation on page no'

Demand letter and

)Z ot ZA21
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Coo0 arnt No. lql or 202I

13.08.2014

lAs per page no.2a ofcomPlaintl

3.7
3

cts ofthe comPlaint:

at it was in 2012 when the real estate project "lLD GMND" at Sector_

C, Gurugram, Harlana (hereinafter referred as "Proiect") came to the

owledge of the complainant, through the authorized marketing

presentatives of the respondent The respondent' making tall claims

ith respect to the proiect and of the longstanding cred€ntials ol

spondent, lured the complainant to book a unit in the above said

20.01.2015

IAs per page no.26 otcomPlaintl
cancellation letter dated

07.a4.2016

lAs per pagc !o.27 ofcomPlaintl
Letter by resPondent
stating that the unit shallbe
released for lresh sale

16.04.2015

lAs per pase no.28 ofcomPlaintl
Reply by the comPlaina!t to
let.r dated 07.04.2016
whercrn raising objection to
such cancellation/resale

03.06.2017

lAs per page no.29 ofcomPlaintl

L7 -06,20',19

[As per p.ge no.33 ofcomPlaint]
Reminder cum denraDd

Occupation.ertrflcate
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eunuonnu lLomp'a'nlNo D'u!u'r I

t on 02.06.2012, the respondent' through their marketing

resentatives represent€d that they are builders and developers of

at repute, approached the complainant and iDvited him to purchase a

t in their proiect'lLD GMND'and lurther represented that the

iect is one of the finest and is free from all kinds of encumbrances

I clairns were made regarding the company and the proiect' The

plainant relying on such representatioDs' assuranc€s' brochures and

etings, agreed to purchase one unit admeasuring super area 1819 sq'

ioran agreed sale consideration ofPs' 69'70'408/- and paid an amount

Rs.6,00,000/-as booking amountthrough cheque bearing no 128094

ted 02.06.2012, which was dulv acknowledged vide receipt dated

06.2012.

at the respondent assured him that the development work of the unit

ill be completed and handed over within three y"rs from the book'ng

herefore, dre date olcompletion ofthe proiect and schedule of handing

ver of the unit was 03.06'2015'

hat the complainant made a ftrrther pavment of Rs' 8 37'159/' through

heque bearins no.424858 dated 01082012' against agreed sal€

onsideration as per pavment schedule and demand oi the respondent'

hich was duly acknowledged vide its receiptdated 03 08 2012'

fte complainant was provisionally allotted unit bearing no 10B on

noor ottower B1lPanaroma in the said proiect and made pavment

T

ft.

d

0

1

10th
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8,s82/- through cheque bearing no' 424865 dated

05 1.2012, against agreed sale consideration as

demand of the respondent' He has made

within four months ofbooking

per Payment schsdule

total Payment of Rs

Z7 55,7 391

I

1 t till 2013, the respondent did not initiate the executioD of builder

er agreement despite of various requests made by the complainant

e respondent arbitra.ily kept on sending demands instead ol

cution of the builder buyer agreement He visited th€ site of the

that the development work of the project is siandstill

ofits completion He was in ulter shock and visited its

ric€ and raised his concern regardingthe delav in development work oI

,project, however, it does not provide any satisfactorv rePly'

at !he complainant received arbitrary notices of cancellation vide

fters dated 13.08.2014 & 20.01'2015, stating that the complainant has

rlfully avoided the various demand letlers sent by the respondent and

to clear the outstanding dues towards the allotment lt was

rther stated that a final opportunity is being p'ovided to him for

learins all dues failingwhich theallotment willstand cancelled'

l0 hat it is submitted that ev€n after more than two

nit, the builder buyer agreement was not executed

years of booking the

between the Parties

he malafide intentions of the respon'lent to 'heat 
and dupe the
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plarnant are rbundant due to the decision of respond€nt to avoid

uting the build er buye r agreement with !he

t the payment plan opted by the complainant was a construction

ed plan, however despite no construction or slow rate of

struction, it kept raising demands, without that particular stag€ of

struction beins achieved. The cancellation letter was ill€gal and

Th

lin

awiul as it has failed to execute the agreement and comPlete the

T at the complainant received lett€r dated 0704'2016 from tbe

pondent, stating that the allotmeDt has been can'elled and the unit

It . been released for fiesh sale.lrwas further stated in the letter that re

otment of alternate unit can be done subiect ro availability and after

cl aring the outstanding dues along with the interest of 18% per annum'

stead of executing the builder buyer agreement The respondent kept

pr tect as per the agreed term5.

raising illegal and unlawful demands without completion of the

spective construction stage as mentionedin thedemand letters and the

te of completion and handing over of possession as per the assurance

f the respondent was 03.06.2015, however' the respondent failed to

and over ofPoss€ssion.

hat the complainant vide email dated 16'04'2015 to the

out by it. He

aised obiections against the letter dated 07'04'2016'

13.

bje€tions against the unlair trade practices being carried
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sbocked to see that there

proj€ct and the Project is

has been no concrete progress at the site of

nowhere nearcompletion.

th t the complainant vide legal notice dated 03 06-2017 to the

ondent, raising obiections agsinst the unreasonable delav caus€d by

it, n payin8 heed to the requests of the complainant and no concrete

gress at the site olthe proiect The respondent ignored such legal

iceand never replied on the same'

at the respondent from lulv 2017 to Mav 2019' did not provide anv

date on the dev€lopm€nt of the project in spite ol various requests

t still tbe demand was being raised by the respondent' It is submitted

at the demand notice was illegal and unlawful as the development

ork ofthe project is behind irom the stage for which demand was beinB

ised. lt is apparent from th€ above that the complainant was forc€d to

ake the payment of Rs. az'7?,7o61'' however' here was no sisn of

T

16. T

d

I

de by hin. The respondent never initiate the execution of the

reement. thb it had malafide intention since the very b€ginning and

ays acted in very letharg,c and non_responsive manner'

at on 17.062019, the respondent .]gain issued a reminder cum

mand notice to the complainant for remitting the paymeni of Rs

,77,706/ . That despire the lact that no construction was being done

elivery ofPossession.
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t being ln a dominant position the respondent always

cern and grievances of the complainant and never

cute the buyer's agreement' ltis pertinent to note that the

during the
er updated him about the status of the proiect and

sonal visit at site, it was found that the construction

tect i\ sund\lrlland nowhere nerr ol completion'

at the respondent is enjoving ihe fruits of the hard'earned monev oi

trusted his funds according to their convenien'e and hence' breached

e trust ofthe complainaDt.

ignored the

,1,

t!r complainant in order to meet wrongful gains tberebv causing

bstantialdamage to the.ights and lnterests ofth€ complainant as well

t

at the respondent had plans since the very beginning w€re to deceive

e complainant, cheated and defrauded him by misappropriatinB their

onp!. by nor F:\e(Jling rhe dgreement nor hand'ng o!er the Po\\F\''on

has acted unreasonablv, arbitrarilv and fraudulently just to dece've

20. hat the complainant booked the unit 
'n 

the respondenfs proieci with

any hopes But due to the respondent's arbitrary and illegal d€cision'

€ is facing a great deal of trouble The difficulties and asonv a'e

ncomparable and undeniable, hard earned monev' everlthing has b€en

nvested by the complainant in rhe project' which now resulted in

T

tl
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Th has utterly failed to fulfil

me and has Gused huge

thus violated the terms

his obligations to comPlete

losses and mental agony to

ol Section 18 of the Act of
th

th

l0

ef sought bY tbe comPlainantl

complainant have sousht iollowing relier[sJ:

Direct the respondent b pay refund the amount paid bv

complainant along with interest @18% p'a from date of respective

deposit till its actual realization'

Direct the respondent to pay th€ compensation of Rs 2'00'000/ lor

causins mentalagony & h:rassmentto the complainant'

Direct the respondent to Pay the compensation of Rs 1 00'000/_ for

Direct the respondent to p:y the compensation to the complainant'

as me deem fit and proper, for causing finan'i'l loss due to loss of

appreciation and opportunity that has occurred an account on

misrepresentation on the value olthe unit

eply bY respondent:

he respondentby way ofwritten replv made following submissions

hat the complainant approached the respondent for a unit in the said

rojectthrough its agents "lnvestor's Clinics" alter detailed and elaborate

nquiries with regard to the proiect and capacitv/competencv and abilitv

21.

f the respondent to underlake th€ conceptualization' promotion'

t)



HARER

GURUGRAN,'I

truction, development and implementation of thc

g completely satisfied and therelore, agreeing to the payment

edule proceeded to book a residential unit in the project for a total

It is pertinent to note that after the detailed

uiry on the part of the complainant' he booked a fl:t in his name on
e ot Rs be 70.408/

o2

?4. 'f

06.2012.

at the respondent confirmed the book'ng of the flat in favour of

he said area such as the tuenty_four-meter sector road was not

ompleted on time. Due to non'construction of the sector road' it fac€d

any hurdles to complete the project and for completion of road' it was

plaiDant vide provisional allotment letter dated 23'08'2012' vide

letter dated 23.08.2012, he was allotted flat bearing no' 108 rn

er B1(Panorama) admeasuring super area 1819 sq ft'

25. T at the sard allotment was "provisronal' in

bsequently confirned by way of an 'allotment letter ' dated I 3 '08' 2 0 14

b)ect to various terms and conditions The main condition of the

lotment letter was that t}le complainant was bound to meet with his

ligations of timely payment ofdues but he has frequently defaulted in

e timely payment ofdues and di'l not adhere to the pavrrcnt plan thai

as agreed upon at the time ofbookjng'

hat the project olthe respondent got delayed due ro reasons bevond its

ontrol.Tbe proiectwas hindered majorlv dueto lack of infrastructure in
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lly dependent uPon the Co!t. Department/ma€hinery and thus' the

control of the resPondent'

t the proje€t was not completed within time due to the reason

ntioned above and due to several other reasonr and circumstances

blem was beYond the

Th

olutely beyord the contrololthe respondent such as demonetization

2

new tax law ,.e. GST, affected the development work of the project

ll r$er, the current Covid_19 pandemic resulted in serious challenges to

project with no available labour€rs' contra'tors etc for the

nstruction of the project The Ministry of Home Affairs' COI vrde

tification.lated 24.03.2020 bearingno' 40-3l2020-DM-t(A) recognised

at lndia was threatened with the spread of Covid_19 pandemic and

dered complete lockdown in the entire country for an init'al period of

1 days which started on 25'032020 8y virtue oi various subsequent

otifications of the Ministry ot Home Affairs' Ilol the lockdown was

rrher extended from time to time and till date tbe same continues in

.me or the other form to curb the pandemic Various Stnte

overnments, including the Covernm€nt of Haryana also enforced

arious strict measures to prevent the pandemic including imposing

urfew. lockdown, stopping all commercial activities' stopping all

onstruction activities. Pursuant to the issuance of advisory by the COI

ide omce memorandum dated 1305'2020 regarding extension of

registrations ol real estate projects under the provisions of Act of 2016

.lue to "Force Majeure", the Haryana Real Estate Regulatory Alrihonty
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e registratlon and completion date by

whose registration or completion date expired was

on or after 25.03.2020.

t in past lew years construction activities have also been hit by

eated bans by the Courts/Tribunals/Authorities to curb pollution in

1)

)

Region. In the recent Past months' the Environmental

IPrevention and Control) Authorrty' NCR (EPCA)

10.201no EPCA-R/2019/L 49 dated 25

nstruction activity in NCR during niShr hours [6 pm to 6 am) from

.10.2019 to 30 10.2019 which was later on converted to complete ban

h 01.11.2019 to 05.11.2019 vide its notification dated 01'112019

arin8 no. R/2019/L-53. Th€ Hon'ble Supr€me Court of lndia vide its

der dated 04.11.2019 in w rlt petlnon beorhg no' 73029/19a5 itled

"ttc Mehto vs Ution ol lndta" complerely banned all construction

.tivities in Delhi_NCR which 
'estriction 

was partly modified vide order

ated 09.12.2019 and was completely lifted by i[s order dated

4.02.2020. Thes€ bans forced the migrtnt labourers to return to their

ative towns/states/villages creating an acute shortage of labourers in

he NCR Region. Due to the said shortage the const'uction activitv could

ot resume at iull throttle even after th€ lifting of ban by the Hon'ble

pex Court. Even befor€ the normalcv could resume the world was hit bv

h€ Covid-19 pandemic. Therefore, it is safelv cdncluded that the said

delay in the seamless execution ofthe proiect was due to genuin€ force

No.192 of20i
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eure crrcumstances and the sard

puting thc deldY.

Th

192 of2021

ra.tion was banned in Curgaon, orders passed by National Green

I ibunal to stop construction to prevent emission 'f dust in th€ month of

t the project was not completed within time due to the reason

ntioned above and due to several other reasons and circumstances

olutely beyo nd the control ol the respondent' such as interim orders

ed 16-07 .2OlZ, 37.07 .2012 and 21'08 2012 oithe Hon'ble High Court

Punjab & HaryaDa in CWP No 20032/2008 wherebv ground water

ril,2015 and again in November,2016' adversely afrected the progress

at lhe complainant has intentionally concealed materialiacts and nled

esent complaint with the sole purpose of avoiding the agreed terms ol

e aereemeDt. It is brought to the knowledge ol the Authoritv that the

mplainant is guiliy of Placing untrue facls and are attempting to hide

ue colour ot his intention. The present complaint is devoid of merits

nd thus liable to be d,smissed. He has alleged some baseless allegations

ithout stating as to how they are being aggrieved by the respondent'

he complainant be put to the strict proofofthe same' He has not come

o this court with clean hands aDd has withheld crucial iniormation and

he said complaint is liable to be dismissed on this ground alone' The

resent complaint is filed with the oblique motive ot harassing the

perod shall not be

r1

30. T

p
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ondent and to extort illegitimate money while making absolutely

risdiciion of the authorltY:

'll,

frl e and baseless dllegrirons againtt it

t, it is evirlentthat the entire case ofthe complainant is nothing but:

b ol lies and the ialse aDd frivolous auegations made against ihe

pondent are nothingbut an afterthought and a concocted story' hence'

present complaint deserves to be dismissed with heavv costs lt

ves leave of the Authority to refer to and rely upon the terms and

ditions set out in the apartmentbuyer agreement in detailat ihe time

the hearing of the present complaint, so as to bring out the mutLrrl

ligations and the responsibilities of th' respondent as well as thc

pies of all the relevant documents have been filed and placed on

.ord. Their authenticiiv is not in dispute Hence' the complaint can be

cided on the basis of these undisPuted documents and submission

th

C

,]

he plea ofthe respondent regarding rejection ofcomplaint on

risdiction stands rejected. The authority observes that it has

s wellas subject matter jurisdiction to adjudicate the present

or the reasons given below

I rcrrin,rirllurisdiLtion

no. rl92l2017-ITCP

Planning Department,

ground of

dared 14.12.2017 issu€d bY

the jurisdiction of Real Estate
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,lr.o o*n-'O, a*r*.am shallbe entire Gurugram District for all

pose with offices situated in Gurugram ln $e present case' the

iect iD question is situated within the planning area of Gurugram

rict. Theretore, this authority has complete territorial jurisdiction to

lwitb the Present complaint'

Subte(r mrtter iurisdiction

dL

s tion 11(4)(al of the Act,

ponsible to the allottee as

2016 provides that the

per agreement ior sale. Section 1i(4)(al is

roduced as he.eunder:

fobligations by the promoter leaving aside compensaion which is to be

ecided by the adiudicating officer 
'f 

pursued bv the complainant at a

no hitch in proceeding with the complaint and

in the present matter in view of the judgement

Apex Court in Newtech Promoters and

sa,jon 11(4)(a)

P. ...nnnihle tot olt obhtotton!, t"ponsib't'nes and lu4non' 'nde' 
the

1i"li)iiiii i,"i 
^ii",il'i 

, "," ino )esutot'on' noae Lneretnae' or to tt"
1::;|;;|;:.;,:|;;;:A;;;;;,",iie oi o *e o*cio,o, u o""'le" as'lt'"

i:::;.:;; ,';,;i;;-.'*""* ot ott the opdrneoL\ ptaLs o'i b'itdt4s'' o'

,,"',",i rq tr. '",t " 
an'"e' ot the tMnon oeo< to tnc d$trulut u

oltoiee o' tie .onpett t outhot t'v' ar th? cose 4ot De

S.ction 34_Functiotu of the Althorlty:

ln ol 4? Act p'ovtd.t o en"uft ronphon'e ol t\e obltgonons 'o't 'poh
i i!'.i-.,"i, i, a,*" *a ic '|eot 

e\totP osclt: Lrdp' ttu Aa ond tht

tul;s ond rcsutotiont ade rhercunde'

o, in view of the provisions of the Act quoted above' the authority has

omplete jurisdiction to decide the complaint regard'ng non'compliance

14.
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elopers Private Limited vs Stote oJ U'P ond ors." SCC Onlnte SC

4 (tecided on 11,112021 and lollowed in M/s Sdta Realtots

vnte Limite.I & others V/s Union ol lndia & others sLP (Civil) No'

13 05 oJ 2020 decided on 12 052022 wherein it has been laid down as

'a6. Ftun the schene aJ ke Acr ol which a deronen relercnee hos b'en node

*1',,t." *. ,t *"* q " 
*nn 'h? 'esbloLo^

""iii'*Z," "a., ^-" "tr-'. 'hdt 
tt^ottt \ "tt ' ou' ' t"ot onho"ah th?

;:,;;;,,;,;"; ;; ,, , ",; ":':,'*''on\ 
ttk" retund' \n,'?\t. .nrow' and

';;-,;;:;;;- , -,-, *";'* ot s?ct@n' ta and tc 'bort\ do"tt''u hot

"*i,7,"-^ -,,t-, q ." 
"^ouna 

ond;at ?!an thP'?lund orou^L o'

;,",^;",;;;;,;i ""*" 
,' ,ahv.d dpt'?c d pa'rt on ot pProtd dnd

u* -', rn"u-., ",t'r' "cA*o.! 
otdah d'h ro - tne pa* t' o' ro fl ne

",i 
i,,*^x" ,r," *,*,i 't " 'QketoinL 

at the sore tine' *h?n i @nes to

" .')',,",, .*^o 
"",r,"1a "didsna 

"ohDertunon tnd r rc! tho?aa

,,)ii ,,.i,' t-.\t. n "i ,'.'^. odtud'\a,s ort\?t cttu ' le* ho"\e

ii-",," i* -.", r,"r,,"," . t' h? &tt?cn* ft odhs ot re' t ton 7 t ft od

''),li ,"ii*,, "ri, oi. i a" 
'diudicotion 

lndet se'tion' 12 14' 1a and te

;;;;;;;,";;;,'"""^ ;' 
"",,sooed. 

ir exre t'd 6 rne ndjudnodne affter

;::.;,;;; ,;";',, ;", ",* ."' ;@nd ta s'oond rn? onb oad \'op? or th?

i.1".7 "i ,,*".* .t 
"" "e'rdkodns 

ofl1\a lnd'r s?4 on 't ohd thot

would be oaonn tha ondoreoJtheA't20t6

ence. in view ol the authoritative pronouncement of the Hon'ble

preme Court in aforesaid matters, the Authority has the iurisdiction to

ntertain a complaint seeking refund of ihe amornt and interest on the

ndings on the obiections raised by the respond€nt:

,l Obje.tionregardinSforcemajeureconditions;

36. he respondent'promoter has raised a contention that the construction

f the proiect was delayed due to reasons beyo'd its control such as

elay in proj€ct due to lack of construction of z4-m€ter road bv the

overnment Authorities, stay on construction vide orders of NGT &



37

18

ation of GST and Covid_19 outbreak The respondent

delaywas due to uncertain circumstances which w€re

troland samecannotbe made liable forsuch delay'

l\l

the

ARIlGI
rple

L ihl

llll

d

R

ir

id

Th

T

h

H

G
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HARER
GU

Authority is of considered view that the plea wr't delay in

structioD of proiect due to its dependencv on construction of 24

rer road is devoid of merits as the fact that such road is under

struction or is soing to be constructed was alreadv known to the

pondent'builder while launching the said proje't aDd it would have

en considered the samewhile providing date ofcompletion ofp'oiect

e respondent also contended that the pace ofwork al proiect site was

mpered due stay on construction vide orrlers of Hon'ble Puniab and

ryana High Court and orders of NCT & EPCA and implementation of

T. The plea w.r.t. bar on Lrsing ground water vide orders of Hon'bl€

n,ab and Haryana High Court is not tenable as the same were for

orter period of tim€. As far as order of NGT & EPCA banning

nstruction to curb the pollution in Delhi NCR were of2019 whereas as

er table above, the due date of handing over of possession was

3.08.2015 i.e. much before such orders of NcT & EPCA' Moreover' the

Iea that the construction at proiect site was hampered due to

troductioD of CST, it is observed that the du€ date of handing over of

roject was 23.08 2015 and the GST was introduced on 01'07 2017

herefore, by that time the proiecr would have been completed' but the

ame was not don€. It is a well settled principle that one cannot take

.lvantage ofhis own wrong an'l thus' no leni€ncv in this regard can be

iven to the respondent.
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O. ," o*, *.t.,. aor,r-* is concerned' lockdown due to outbreak oi

h pandemic and shortage oilabour on this account The authority put

iance iudgment of Hon'ble Delhi High Court in case titled as M/5

tlih rton Ollshore Services Inc. v/S Vedanta Ltd &Anr' beoritg no'

t|.P (l) (Co n) no. A8/ 2020 and lAs 3696-3697/2020 dared

0s.2020 which has observed that

.s rne Dost nan'pPtqtnaa.P al Lhe Cant'oro'| tortut bP 
'aodon?d

dLeLothea1vtD iq b. kdodn t4 tloh h -oza n tndtu Tr' conuotLot

*ti', O**O t^* *\t",*r 2019 opportuntis\|ere gtven ta the

,o,n*a, * *n the sone repeotedD DesPne the sone the

Zontracar coaa notconptete the PaecL rhe outbrcak ofo Pan'te tc

,'.,* * ^a 
* - *** pt nan pefotnonce of o conttoct lat

|9hrh the deodlines *ete nuch befo'e the outbreok ttse["

the present complaint also, the respondent was liable to complete the

nstruction of the project in question and handover the possession of

e said un,t by 23.08.2015 The respondent is claiming benefit of

ckdown which came into effect on 23 03 2020 wbereas the due date oi

anding over of possession was much prior to the event ol outbreak of

ovid-1g pandemic Therefore, the authority is ofthe view that outbreak

f a pandemic cannot be used as an excuse ior non- performance of a

ontract lor which the deadlines were much befor€ the outbreak itself

nd lor the said reason the said time period is not excluded while

alculatinC the delay in handing ov€r possessio n'

indings on relief sought by the complainant:

.l Direct the respordent to pay refund the amount Paid bY

from date of respective
omptainant along with interest @1a0/o pa'

eposit tilt its actual realiz.tion

G
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proiect detailed above was launched by the respondent as group

sing complex and the complainant was allotted the subiect unit vide

tment letter dated 23.08.2012 for a basic sale 
'ons'deration 

of Rs

70,408/- providing the terms and conditions of allotment' total sale
69

th

sideration of the allotted unit, its dimensions lt h:s come on record

t no buyer's agreement has been executed interse parties' Hence' dLre

,l e of handins over of poss€ssion was calculated as per finding of

n'ble Supreme Court in the cose ol fortune lnfras'ructure ond Ors'

Trevor D'Limo and ors. (12'03 201s ' sc); MANU/sc/0253/2018

served that a persan connat be nade to b'ait indelnitely for the

ssession of rhe lats allotted to then ond they ore entitled to seek the

undolthe omountpoid bv them,olong with compensotion' Althoush we

e aware ol the lact that when there was no delit)ery period stipuloted in

e agrcement, o rcasonoble tine hos to be token into considerotion ln the

cts and circumstances ol this case' a time pe od ol3 yeats trould have

en reasonabte Jor completton ol th? contro(t"

the instant complain! no buyer's agreement has been executed

etween th€ parties aDd thus, reliance has been made on the above_

taied case tor calculaling due date of handing over of possession' In

iew of the above mentioned reasoning, the date of signing of allotment

etter i.e. 23.08.2012 is taken for calculating due date of possession'

her€fore, the due date of hand'ng over of the possession of the unit

omes out io be 23.08-2015.

lage 20 ni25
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an amount of Rs. 20,91,123/'against

constituting300/o of consideration The

plainant requested the respondent to get the buyer's agreement

cuted, but with no positive results The respondent issued notice for

cellatioD letter dated 13.08.2014 followed by cancellation l€tters

ed & letter ior release ior fresh sale dated 20'01'2015 & 07'04'2016

pectively. To which the complainant raised his concern vide lette'

ted 16.04.2016 followed by legal notice dated 0306'2017' but the

me was not replie.l by it. However, italso sent a reminder cum demand

ter dated 17.06.2019. The respondent in paragraph wise reply' stated

at said letter dated 1706.2019 was sent to the complainant as a

easure oflast opportunity to remitthe dues and avoid cancelation'

us, keeping in view principle of Doctri'e Waiver which finds its

2 quo relinquishment of

be relinquished inciude
ace under Secnon 63 ot ihe Conrract Act' 1

ghts berween the parties The righis that may

as well as claims that had been earlicr consented io be

and exercised by the parties Thus, the waiver ot nght under

oithe Contract Act has io be a matter of mutual 'onsensus' 
lt

already Paid

69,?0,408/-

a?

s a. act ofsurrender ofbenefit or privilege' The waiver ofright requires

prior knowledge ofan existing right bv the person who seekins waiver

f such right. As decided in Manok Lot v Dr' Prem Chan'l Slnghvi AIR

g57 SC 425, a person is required to be lully cognizant oi his rights

efore waiving off such rights' In the present cas€' the respondent

Comola'nt No.192 ot202
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hi ,"n n* *rr* of its right ivr't to cancellation letter

04.2016 by setting aside lhe same by issuing other letter

06.2019 wherein providing last and final opportunity

plainant to make payment towards consideration ofallotted unit and

s further pertin€nt to note that after such letter dated 17 06'2019' the

pondent has not proceeded with the cancelation against ihe unit of

e complainant submitted that the respond€nt-builder

ndover the possession of the allotted unit and thus' the

lottee wishes to withdraw from the project Keeping

at the allottee'complainant wish to withdraw from the proiect and are

manding return of the amount received by the promoter in respect of

€ unit w,th interest on lailure ofthe promoter to compiete or

give possession of the unit in accordance with the terms of allotment

r duly completed by the date specined therein the matter is covered

nder section 18[1) ofthe Act of2016'

28.01.2021. The ocruPation

situated has still not been

dated

44. T

he due date of possession as mentioned in the table above

iling of

respondent Promoter.

PJge 22 ul26
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of the view that the allottee cannot be expected to w'rit

lessly for taking poss€ssion of the allotted unit and as observed

Court ol lndio i lreo Groce Realtech Pvt' Lt'l

& Ors., civit appeat no. 5785 ol 2019' dec\ded

by

A

1

47. F

a1.2421:.

'' the oquaotian certifcote is not ovailoble even os oA dore which

,i))" ,.",i' * a"na*" 
"l 

seNice. The ottottee connnr he nade to

*.ria.nuat h' p^n' - olhe opon4en't otto'kd to tnen no'
', .)',i* t" o"*a ,. .* *" 

"Partrents 
i Pha:e I ol thP prcEr

rther in the judgement of the Hon'ble supreme Court of India in the

.es o( Newtech Promote! ol]d Developers Privote LlmiDd Vs Stote

U.P. nnd Ors. (Supru) rciterated in case of ntlc Sdnd Reoltors Privo'e

L mited & other vs llnion oJ tndlo & others (S,,pto) observed as unde r:

2s '1he unauolfied ttght al thP ollottee @ 
'e?t' 

t?tund t eh4ed Unde'

iu.n iart'tot*ov"uo^l9t4lolheA is nor d?pen'tent oo anv
-...r,,"-"* * *ra*-' 

"eteol' 
tr dpptu\ t\ot Lhe teg\lotute

^ ,i^,.^U protdea ht asnr ot 'etuno 
oa dedond os an

,*.,i*a itut," ,,sn, , the ollott'e' il the Pronotet ldils to sive

".,*" 1^ 
"1 

6" a a^".t otot o' bundns qithr be tine srputotPd

i.au ^" 
,-,' ot a, osn"'enr resotdt* oJ unlorcwcn PeenL\ ol

'-' .a,,, "t ;he coud/Tt'bunat wn(h I i enhet qo) not

",'.,t"totp 
o o" atole,nne bule' the pnnoet r rodet on

.ir"^.." * ,"t*, *" "^-nt 
on dmond wtth iterc ot the rct'

*|l-,,ia o" ,n" o^" 
"-*'ne 'n' 

ludins conpen\otion in the

'-.",", 
"..a"d -a. A" ed wth ie \oti\o lhot il the allo Pe

il' "*-",'ii" **r-* t'"n ie yooa' he 'hatt 
be Ptt'tted lat

i^i"r"rt lo, tt'" p"riod of aaov ntt hondins otet Po$esion at the rcE

responsible for all obligations, responsibilities' and

ihe p.ovisions of the Act of 2016' or the rules and

thereunder or to the allottee as per agreement for sal€

,18.
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otment l€tter in this case) under section 11(41[a) The promoter
(al

fai

wi

rh

ed to complete or unabl€ to give possession of the unit in accordance

h rhe terms of allotment letter or duly completed by the date specified

rein. Accordinglv, the promoteris liable to the allottee' as they whh to

hdraw from the project, without prejudice to any other remedy

rh interestat such rate as may be prescribed'

ilable. to .eturn the amount received bv him in respect of the unit

rs is without pre,udice to any other remedy
1',

ludins compensation for which they mav

judging compensation with the adjudicating

72 read with section 31(11 ofthe Act of 2016

available to the allottee

file an application for

.tricer under sections 71

e Authonty hereby directs the promoter io return the amount

received by him I e., Rs. 20 91,123l' with interest at the rate of 10 70'70

tfr," srat" s,nl oi lndra h€hest mdrgrnal cost ol lendrns rare (MULR)

pplicable as on dat€ +2%) as prescribed under rule 15 of ihe Ha'vana

eal Estate (Reeulation and Dev€lopmentl Rules' 2017 fronr the dale ot

ach payment till the actual date of refund of the amount within the

imelines provided in rule 16 olthe Haryana Rules 2017 ibid'

.ll Direct the respondent to pay the compensation ol Rs 2'00'000/_ for

using mental agony & ha.assme nt to the 
'o 

mplainanL

.lU Dire.t the respondent to pay th€ compensatiotr of Rs' 1'00'000/ for

.lv Direct the respondent to pay the.omPenlation
for .ausing linan.ialas me deem fit and Proper,

1
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reciation and opportunity that has

r€presentationonth€valueofth€unit

occurred an account or

5U Th complainant is seeking reliel wr't' compensation in the above_

ntioned reliet! Hon ble Supreme court ol tndia in civil appeal nos'

6 5-6749 ol2021 titled os M/s Newtech Promoterc ond Developers

L Ltd. V/s State oJ Up S1 On (Supra)' has held that an allottee is

iitled to claim compensation &litigation charges under sections 12' l4'

1 and section 19 which is to be decided bv the adiudicating officer as

r section 71 and the quantum of compensation & litieation expense

all be adjudged bv the adjudicaling officer having due regard to the

.tors mentioned in section 72 The adiudicating offlcer has exclusive

risdiction to deal with the complaints in respect of compensation &

eal expens.s Thereiore, for claiming compensation under sections 12'

4, 18 and section 19 of the Act, the complainant mav file a separate

mplaint before Ad)udicating Officer under section 31 read with sectiorr

1 ofthe Act and rule 29 ofthe rules'

irections of the AuthoriiYi

enc€, the author,ty hereby passes this order and issue the following

irections under section 37 of th€ Act to ensure compliance of

bligations cast upon the promoters as per the tun'tions entrusted to the

urhonr) under Sechon 34tfl ofrhe Aci or 2016:

The respondent /promoter is directed to refund the amount i'e' Rs'

20,91,123l- re€eived bv it from the complainant along with interest

at the rate of 10.70% p.a. as prescribed under rule 15 oithe Haryana

p

f

j

I

51.
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---,".'I-ry' :{
(Regulation and Developmentl Rules, 2017 from the

payment tillthe actualdate olreiund ofthe amoL'nt

90 days is given to the respondent to comply with the

iven in this order and lailing which legal consequences

I to the registry.

.,2 y'
/A*'^/'--'

(sani&v KumarArora)
,/ Member

a RealEstate ReBulatory Adthor rty, Gurugram

Datedt z+.o3.2023
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