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HARERA

GURUGRAM Complaint No. 4158 of 2021

The present complaint dated 12.10.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules)
for violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
tliat the promoter shall be responsible for all obligations, responsibilities
and functions under the provisions of the Act or the Rules and regulations
made there under or to the allnt.t.?:%z?&.
inter se. oA ._
I.hit and project related dei_ -:o‘.affu-,i:.-.*‘;jﬁ

T,
- o
g

Rer the agreement for sale executed
e

L

. ..(:_

The particulars of unit de;aﬂ%;-;"sal%%b‘ii‘ﬁidera"ﬂnn, the amount paid by the

. B AT I
complainant, date of pr b?gd’ﬁgﬁgr@mgﬁc}ssessiun, delay period, if

u‘ﬂ; L

any, have been detailedin the following tabular form:
,-th‘r" N
§n. | Particulars | |Details
1 Name and Iucv “Tthe | “Micasa", sector urgaon
project fy E _ 7 ﬁgﬂ f

p Housing Project

proctares AL DA
4. DTCP license no. el 111 0k

2.08.2024 Erea 10.12 acre)

T !
l_l A 192 Br12014) dafed, 13.08.2014 valid up to

2.08:2019 (area 0.64 acre)

GURS AR sme e = -

5 [RERA _ Registered/  not | Registered vide no. 99 of 2017 issued on

registered 28.08.2017 up to 30.06.2022
6. Unit no. 1403, tower 5, 14 floor (page 43 of
_ complaint)
7. | Unit admeasuring area 1245 sq. ft. of super area
8. Allotment letter 25.09.2015 (page 12 of complaint)
9. Date of builder buyer | 05.12.2017 (page 37 of complaint]
agreement

10. | Date of Start of construction N/A
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11. | MoU between the allottee and | 15.03.2018 (page 110 of complaint)
the builder
12. | Tripartite Agreement between | 01.05.2018
| the parties to the complaint
18. | Possession clause 13. Completion of project
That the Developer shall, under normal
conditions, subject to force majeure, complete
construction of Tower / Building in which the
said Flat is to be located within 4 years of the
start of construction or execution of this
: agraement, whichever is later. (Emphasis
| .
14. | Due date of possession 7. 05,06
é«a“* JEXT
Total sale cﬂnmde < '_._ -' .
] d ? {Baslc Sale Pri‘ce*R?.. 71,58,750/-)
Total amount ,b}' im }9&@3262; (amount released
complainant m _ by r “Indiabulls Housing
o \r Fitlance Ltd. Bﬂ vour of respondent no.l
1'_ | || underithe's n payment plan)
Loan availed by “Jnd abulls: ?dﬂ]ﬂﬂﬂﬂ?— ~ #
Housing Finance Ltd, ' \
17. | Occupation certificate ‘
18. | Offer of pussesshH f‘: A A"
19. | Complainant letters to R1 to | 12.10.2020 and 28.12.2020
resic paymentrapy R ) (| </ |V
favour of R2

B. Facts of the complaint

3.

The complainant has made the following submissions in the complaint:

I. That the complainant came across an advertisement of respondent no.

1's wherein promoting its group housing society at sector 68, Gurugram

claiming it to be a state of art & promising all sorts of modern facilities
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which may be aspired fc- in a residential unit in the contemporary
times.

That the complainant applied for the allotment of flat in the above
project on 10.08.2015. On basis of such application, a unit no. T-5/1403
was allotted to him on 25.09.2015. Thereafter, builder buyer’s
agreement dated 05.12.2017 was executed between the parties. As per
said agreement, the possession of the flat was promised to be delivered
within 4 years from the date _f’f_ﬁg_%@f“t i.e. 10.08.2015.

That total consideration ufitﬁﬁ'.%gi'_'_ﬁﬁuked by complainant was Rs.
87,433,05/- excluding taxes, ¥ :
70,00,000/- against the‘ﬂat‘frﬁﬁﬂfé’gpunden; no. 2 whereas amount of

Rs.14,07,500/- stg{ds? Maﬁ‘ _‘éﬁ\n"{é&\mspondent!bullder by

iplainant availed a loan of Rs.

IS/ |
complainant at tl'fej e of bnnki;g“[rnm Qis..l-t?rd-earned money as
L P ™~ s

down payment. _
- ‘f”ﬁfr._ MR ERTIY
After receiving th g"b e-mentuipecﬁ payment, allotment letter dated
\ 0 i ! g,
25.09.2015 was issued'in respect of the flat in question. Thereafter, the
J 5 - r
i @Ede!éyed for next two years &
i

the same was executed A{JM‘? bEQ_&USETEhE offer of subvention
ent n 1E5E1ni réadily available between

execution of flat buye eemy
as promised by responc
2015 to 2017 whigh-could haye been afforded by, the complainant. For
4 Fl":ﬂ ﬁee sz..ti ;lu:l
the remainder amount aftcr the initial own-payment of Rs. 14,07,500/-
paid by complainant, loan of Rs. 70,00,000/- was sanctioned by
respondent no. 2 under subvention scheme and by accepting the flat
booked by complainant as collateral by creating equitable mortgage
against the said flat. Out of the total loan amount of Rs. 70,00,000/-, Rs.
29,66,262 /- already stands released to the developer from the financier

as on October 2020, 2nd therefore, the developer has already received
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Rs. 14,07,500/- + Rs. 29,65,262/- = Rs. 43,73,762 /- against the flat in
question.

Thereafter, the complainant was given an option to avail subvention
payment plan against the above loan, by highlighting that it would be of
immense convenience to him, on the promise that till the time the
possession of flat is not offered, he need not to pay any amount to the
respondent no. 2 towards the loan availed against the subject unit. It was
highlighted under the said subvention scheme that the interest

SR A
proponent against the loan shall.be borne and repaid to respondent no.

| y pre-EMI’s during the liability
period in which the ré;};n

possession of flat. Hé,tas ly-requirec T‘ﬁ:@\buaking amount as the
initial down paym E}’ ‘f the ré's::ﬁﬁha:gpt no. 1 from his own pocket and
rest everything towards relfaﬁeﬁ;t H:lg Tnan%@gs! exclusively be taken

care of by the res]:; ntq*eqf En Ia':till Ipﬂlﬁlge' iqn:.'wj'& offered.
That in view of tl&aj‘b{pv‘_! am 1m$!ra éﬁ? of understanding dated
15.03.2018 (MOU) was.&s ‘Ege etweenTespondent no. 1 and the

complainant. The relevant clausé from the MOU dated 15.03.2018 is

reproduced beluwﬁeg@rﬁﬁ EE “{ f ii

“7. The Developershall pay o ?e fthedllottee (which is recoverable
from the Aftan@ﬁeée(r; .‘ A(QU};ldl‘qu‘cerest chargeable
or such loan amount to Financial Institution fmim the date of execution
hereof, till 36 months up to the date of offer of possession letter
whichever is earlier, or such other period as may be agreed to between
the Parties at such terms as may be decided.”

That as per said MOU and the representation given by the respondent

2 by the respondent no. ni
ndé.:‘-nti no. f‘"promised to handover the

no. 1, a tripartite agreement dated 01.05.2018 was executed among
complainant and his wife Sarabjit Kaur (now deceased) as borrowers,

respondent no. 1 as builder, and respondent no. 2 as financier under the
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subvention scheme qua tk.~ under-construction property in respondent
no. 1's project.

That as per relevant clause of the tripartite agreement and MOU,
respondent no. 1, agreed and undertook to make payments of pre-EMI
till the stated delivery of the flat i.e. for the period of 36 months
promised from the date of signing the tripartite agreement which falls

- due on 01.05.2021. It is further stated in the said agreement that if the

delivery is delayed beyond this sn&uiated date, then respondent no. 1
shall continue to pay the PTE"-‘E ‘thf ‘respondent no. 2.

That the above loan of Rs. ?Qiﬁﬁ'ﬁﬂ@j extended by respondent no. 2
was secured against th mbr@ "Qﬁ the subject unit. Therefore, any
default in making th,g epayment of pre~EMlIs by respondent no.

L2

1 was to have dir!c?hearmg on the above ﬂ;f efur which complainant

has already paid : a ent against the total
consideration) wh t;érra(nﬁ sl D;): E respnndent no. 2 in terms of the
relevant provisions @a 4ct,iap(art from the credit score of the
complainant being aﬁ\rersdll aﬁgacte& Purther it would also be
important to refer to the sWyment plan vide which the loan
amount was to be_ ﬁ P Er}t. no. 1 hy respondent no. 2.

That the present lpan extencEE_d by respendent no. 2 also stands on the
same premise wherein'perusal-of-clause 3 of the tripartite agreement
makes it abundantly clear that the liability of borrower for making
payment against the loan financed by respondent no. 2 shall commence
after disbursal of the loan amount is complete in the light of subvention
payment plan. Till that time, the liability against payment of pre-EMIs
towards interest proponent shall vests upon respondent no. 1 who shall

be making monthly payment to respondent no. 2 against the interest
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- accruing on the postion of loan amount disbursed as per above
subvention payment plan in terms of clause 2 & 7 of MOU and clause 3

& 4 of the above tripartite agreement.
XI.. Thatas per the subvention payment plan, respondent no. 2 released Rs.
29,66,262/- to respondent no. 1, and as per the schedule of amount
 disbursement over the course of time, respondent-builder, right from
the commencement of the loan till October 2020 has made payments to
respondent no. 2 against th?’:&;m%f-@_s viz interest accruing on the
amount so disbursed. However, ‘Subsequent to October 2020, the

respondent-builder for the reasan: est known to it stopped making

.
ds the pre-EMIs. This comes as a

payment to respundezﬂqﬁ%@&r v :

clear breach on the/part, 1":{ ny @Emf{dwnf the stipulated terms

and conditions as ioned in the tripartite r&gﬁeement and MOU and
this act is substantial contr‘f@\:d/ thg e;s_enéegf'subventiun scheme.
1! '

XIl, That the malafide &?}ﬂl{ﬁ re!ﬁmﬁdeg\t no. 1 acting in close connivance
] s
with respondent no. Zfss'm:_mlt!thar clqeaé!-ané\ defraud complainant and

customers similarly pW’Wﬂed when it was noted that
respondent-builder had been diverting funds collected from the home
buyers to its ntheanAghsmﬁﬁjes. Attention is drawn
to the balance sheet I’Id with MCA wherein the amount of loans and

advances as on 31.0? M Qn&gﬁs?-{s—%,gaﬂgﬁpﬂd-f -. Reference to

this effect is also drawn to page no. 7 of balance sheet wherein reference

of advancing loan to its 6 subsidiary companies ie, 1. Monex
Infrastructure Pvt. Ltd.; 2. Survir Infrastructure Pvt. Ltd.; 3. Maharaja
Buildstate Pvt. Ltd.; 4. Bellevue Holidays Homes Pvt. Ltd.; 5. Pareena
Builders and Promotors Pvt. Ltd. and 6. Pareena Homes Pvt. Ltd. are

categorically mentioned. The fact that respondent no. 1 has given loans
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and advances from buyer's payments tantamount to diversion of funds
and perpetuating fraud wl-'ch is causing delay in execution of the project
in question. This is a matter that needs the attention of the Authority for
taking appropriate action against the respondents herein.

That at the outset, the Authority may appreciate that under the facts and
| circumstances mentioned above, there appears a clear connivance on
the part of developer and financier in subvention scheme whereby the
bounden duty of respondent ne. 1 to make payments against the
monthly interest proponent hﬁ'sjé"JﬂompIetely ignored by respondent
no. 2 and action of NPA j&‘ Akt

aken against the complainant

+
TR S,

3 1 | Ny,
exclusively without shoﬁ;ﬁg &mer as'to what actions have been
taken by the resp rﬂp ‘no;2.against respondent-builder for non-

payment in terms E_Fl artité agreéement. It Is pertinent to mention that
upon respondent

AN 3
I er’sdﬁﬁ;ﬁ in%nal}ginggpa}alents against the pre-

>

EMIs to responde Q:,p:-z, &1&' i‘baﬁ has been ;'e‘caﬂed by respondent no.
2 and further been‘éﬁs}ﬁ%ﬂ as ﬁnn%ﬁnﬂfg asset, and thereafter,
this loan asset has hee*mﬁfgzw':w%gpdem no. 2 to the respondent no.
3 for initiating re%pv%ry Pf@lﬁzfaggipst complainant. During the

course of recnverihiicﬁn?f»&nigﬁ%@ﬂﬁgld the respondent no. 3
took over the ﬂal;,rin-\clugs!tiqn letieh 'stands-as security for the loan,

thereby, resultingthlgrfe“ugetof hsf'-"f:i,bzsbo /¢ which was earlier paid
by complainant (from his c wn resources and savings) to respondent no.
1 as down payment while booking the flat. The cumulative effect of this
taking over of flat by respondent no. 3 (under the circumstances
mentioned above) would be that this flat would subsequently be sold to
a third party at auction on the then current market value (much more

than consideration amount decided in the year 2015 when the flat was
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" booked by complainant). As such giving huge monetary benefits to the

respondents collectively at the cost of complete loss caused to him. This
is the precise intent of respondents since the complainant was left to
suffer for no fault at his end. The liability to make payment against pre
EMIs was of respondent no. 1 in which it defaulted, and the respondent
no. 2 & 3 are taking action against this default of respondent no. 1
against the complainant (who is reflected as borrower), and therefore,
the entire down payment amountefRs. 14,07,500/- paid by him against
the flat is in real threat of bemg.wﬁsted Therefore, by way of present
1 : covery of Rs. 14,07,500/- (along
) d,ay‘bqias actually paid to the

complaint, the complainant is S¢
with applicable interest, fro

respondent no. 1) fi /ﬁ%m&ndﬁt 10, with no liability towards loan
: t no. ZB}c%ng burctemed upon him, because
aﬂpayr‘ent of pre-EMIs under the subvention scheme
has been committ Bﬁsp’m&nt} no, i’aﬁd.’ not the complainant

repayment to res

default in makin

stopped paying e& munth re-EMls against the loan, and
towards the mndgw H'IE financier. For the default in

paying the con ('m:u ll_T ryt J?HWEE&I b}H the developer, the
financier (Resparm‘_g unreasnna y initiated SARFAESI
proceedings against the complainant, though the liability of paying pre-
EMIs solely vests with the developer, and therefore, jeopardizing the
interests of the complainant who already had invested his hard earned
money towards paying down-payment of Rs. 14,07,500/-, and for rest,
availed loan from respondent no. 2, and also, the credit history (CIBIL)

of complainant is hugely dented at the hands of developer who
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deliberately defaulted in paying monthly pre-EMIs to the financier, and
as on date a total outstanding of Rs. 42,62,753.05/- is escalated by the
respondent nos. 2 and 3 against complainant vide notice dated
13.02.2023 under section 13(2) SARFAESI on account of the default

- committed by the respondent no. 1, but since complainant is the

borrower, he is facing heat of the defaults committed by respondent no.
1, and he is being chased by respondent nos. 2 and 3 to repay the loan
outstanding of Rs. 42,62,753.05 /-which is inclusive of interests, penalty
and the principal amount of %‘Rﬂ;ﬁ%ﬁ 262 /-disbursed to respondent
nos. 1 from respondent T} herefore, the credit record of
complainant is hug-s.-lx,,zE ; the defaults committed by

respondent no. 1 tﬂ

respondent no. 2.

That upon recei\i@ ﬁle rgﬁi}\dﬁteﬂ 13\0?2@i to the notice dated
22.05.2021 issue ondent no. 3 under section 13(2) of SARFAESI
Act, the respnndjxa ag‘:'ntlglpa\:mg tﬁgixnﬁs{ble legal action against
their illegal act, recalle it& eﬂf}.ﬁ{ qutice dated 22.05.2021 vide its
separate letter dated 28.07.2
That, there is unrH R h%lné she\Eassessmn and in fact
the construction appeared far from-completion till the time the present
complaint was ﬁle'd:ﬁv{ed ﬁfb date,OC is not obtained by the developer.

That under the garb of the subvention finance facility, the developer was

given a major chunk of loan amount (Rs. 29,66,262/- out of total loan
amount of Rs. 70,00,000/-) from the financier without following
schedule of payment and the developer successfully diverted those
funds and the funds of other such home buyers to its different subsidiary

companies as lending (as can be noticed from Developer's Company
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Balance Sheet filed at page 136 in which liability towards subsidiary
companies is huge), and the completion of the subject project and timely
offer of possession of the tiat was ignored by the developer.

The respondent no. 1 to justify their action of stopping payment of the
monthly pre-EMIs from October 2020 relies on letters dated 12.10.2020
and 28.12.2020, which were written by complainant and exclusively
addressed to the respondent no. 2. However, the respondent no. 1 in

process of taking this defence ca;nmt evade its contractual liability of

paying the monthly pre- EMIs\ i1 _s letter was written in a context that

the pre-EMIs were instructed to be paid

by the complainant i nl_i he! | S pﬁnﬂant no. 1. The complainant
vide this letter date 12 65&23 A .-'?Mgto unilateral instructions
which is in clea radlctinn of lause @ 4 of the tripartite
agreement, and @;’e re, ;he o pl nant was questing respondent
no. 2 not to fasten nn‘fplh{Bg‘l}{ In addition, by citing
certain unavmdable 3 such as OV]D related constraints in letter
dated 12.10.2020, meaymﬁﬁnagj;{%nbwrespandent no. 2 to cancel
the loan, however, unless st was not accepted, the respondent
no. 1 cannot evad & m}{ng%nthly pre-EMIs to the

respondent no. 2 alu e‘ y pondent no;, 1jindeed has received Rs.
/70,00
29,66,262/-outo Hoanamdu tof R ?0160,‘0&)0;- from respondent
no. 2. Further, the cubsequent letter dated 28.12.2020 written by
complainant to respondent no. 2 (Financier) is more clear to this effect
in which he specifically communicated to the respondent no. 2 not to
release more funds (against loan) to respondent no. 1 because they are
not meeting their commitments of construction progress. This

communication again does not qualify respondent no. 1 to stop paying
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pre-EMIs to respondent no. 2 because the fact remains that they already
have been disbursed with Rs. 29,66,262/- out of total loan amount for
which respondent no. 1 hcs to continue paying the interest in the form
of pre-EMls.

The respondent no. 2 has already conveyed the asset of present loan to
respondent no. 3 which is an asset reconstruction company for taking
adverse actions qua the loan account in question.

|
lief sought by the complainant:

1 of. ,l;he entire amount i.e. Rs.
#h. -

14,07,500/- alnngmiﬂﬁnmreﬁ at the rate of 24% received from the

complainant by ﬁlfl'agpon‘aﬁﬁ;nﬁ \ =\

To pass apprntiidlre‘m'ﬂh{&ﬂhﬂiabﬂity may be fastened upon
complainant in ialoan again ﬂﬂt frfquelstmn which has been

classified as NPAW&;}Pn enﬁ no.2 fg.-‘ar[ﬂ as such respondent no.1

may be directed tﬁ“q_\ account without impacting the
credit score of the cumplW

Direct the resén‘#gts*guw E 2,00,000/- to the complainant

towards litigationexpense, | | /™ I
\ZUINU\ZIN

Direct the respnnd}yr‘u

5. Onthe date of heanng, the Authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

section 11(4) (a) of the act to plead guilty or not to plead guilty.

D. Reply by the respondent no. 1

6. Therespondent no. 1 has contested the complaint on the following grounds.

a.

That the present complaint is out of purview of the provisions of RERA.

It is submitted that by way of present complaint, complainant has
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challenged notices issued by respondent no 2 & 3 under the provisions
of SARFASI ACT, which is beyond the scope of RERA. The complainant
is also seeking directions against respondent no. 2 & 3 i.e. financial
institutions, which is also beyond the purview RERA. Even the date of
possession as per agreement is yet to arrive and tentatively the date of
possession is in year 2023.

That the construction of the said project is at advanced stage and the
construction of various tuwg‘!:s‘.t:as already been completed and

éas soon as possible. The project

is near completion and -vithi J‘.';r-"i.._;f- short span of time it will be

g
m | M‘%ﬁ‘eed in builder buyer's

R L |

agreement. Y G
That quite conv r%ly, tmqfam h;ve been concealed by the
rl
complainant. Th @lﬁw ha c}aegngqth a motive of deriving
undue benefit by filin cgrnplafnt at the expense of the
&‘h\{ >/
respondent. F REG‘\}

That the respundent cnnﬁnues Fé'/unaf idely develop the project

despite there beiHné&; M h ﬁt@nﬁ:&rments of installments
by various allott unmavgrmg commitment on
the part of the Plj G ete he prnject Yet, various
frivolous petitions, such as the present one seriously hampered the
capability of the respondent to deliver the project on time. The
amounts which were realized from the allottees have already been

spent in the development work of the proposed project. On the other

hand, the respondent is still ready to deliver the unit on due completion
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[ L]

to the complainant, of course, subject to payment of due installments
and charges.

That as per apartment buyer’'s agreement, the due date of delivery of
possession was not absolute and was subject to terms and conditions
of agreement itself. Admittedly, it was written in clause 13, the
company shall endeavour to complete the construction within period

of four years from start of construction or execution of this agreement,

whichever is later but said tim ud of four years was not absolute
e wj

and was subject to further g i of six months. However, said

i ’. .' also subject to several reasons
beyond the control o&rggbnégﬂ la gre:ed, by the complainant that if

the project gets d @g ﬁg@ﬁwmgum circumstances then the
durin ‘&F’Ened\c‘&’c&mstances shall stand

r'e* 'nt K B[ I@?t was executed on
all commence from

‘? Ell be calculated after

period of four years and six mot

said period co
extended. That, tl.'u
05.12.2017, thu ‘!‘!11 :
05.12.2017 and . :
considering all the r= ev,aﬁ'thctrcmnsmnées

That since presc peri ars was ;lub;ect to force majeure
S u?%

circumstances. | wﬁreLa number of judicial

orders, notifications.and plz{wnc;rcurps]:anc&s which were completely
beyond the reasonable ltnn‘tru% of the respundent which directly
impeded the ability and even the intention of the respondent to
continue with the development and construction work of the said
project. It will be detailed hereinafter that on account of various
notifications and judicial orders the development and construction

work of the said project was impeded, stopped and delayed.
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That the complainant himself has admitted the fact that an addendum
was executed between the parties in the year 2016. Even in the said
addendum, the complainant duly acknowledged and admitted the fact
that on happening of events in force majeure clause, the respondent
would be entitled to exte:sion of date of delivery of possession. He has
now filed the present complaint in breach of builder buyer agreement
and addendum as well. Thus, he has no right to seek any sort of relief,
There is no such provision unge%a{lylaw that only one party is bound

& ol T
by the agreement. Since, the complainant also agreed with the terms

5 it

amount. m
That completion’ e pr
addition of forc %a’léﬁﬂ: iﬂﬁm&aﬁées! Similarly, on account of
corona virus pande{!ﬂ:‘;:l_-l-&!i ; é‘ai{ltedléﬁﬁhénal time of six months
for completion of era%W’éddiﬁunal three months in
year 2021 from 01.04.2021 to 30.1 2021,

That whenever MR gp%é% dfu‘& to any reason either
because of lock aw or-any interim a;dgrs;: of Hon'ble Supreme
court/MCG/ EnﬁHﬁlJ ﬂé‘h&h%ﬁf‘ﬁu‘ﬂds of State of Haryana

and separately of NCR, it created a hurdle in pace of construction and

after such period was over, it required considerable period of time to
resume construction activity. Whenever construction activity remains
in abeyance for a longer period of time, then the time required to
gather resources and to re-commence construction; also became

longer, which further wasted considerable time. That longer the
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construction remains in abeyance due to circumstances discussed
herein, longer the time period required to start again. That above
stated orders are absolute and beyond the control of developers. That
there are several other orders and notifications which causes delay in
the construction of proje.t and are beyond its control.

That even the Hon'ble Apex Court has already held that notice, order,
rules, notification of the Government and/or other public or competent
authority, including any prohibitory order of any court against

development of property cames-under force majeure and period for
A

handing over of the possession stands extended during the prevalence
of the force majeure event mlf :g 4,
F o B NN ke
Et.-,-c ncealed few important documents that after
@Ed. in ‘the ‘month oi’\b‘gf 5020, the complainant
ien/t‘d nﬁ]ﬁ\tf s't'-upl..qisﬁu’l?_fsément of any further
) rg;de t no ¥ a dl“'“ipltimated the same to

at ﬁa}ément of loan account,

.

That the complai
payment of last
directed the re

s

amount in favo

repayment of loan in's {1 shall start from 05.05.2018 till
05.10.2025. That_for t}:e re es _nlfnmg‘_lli to complainant and
respondent no. 3§_d1$§i%1 wa}j&egyej fil?.;‘Nnv 2020 and in the
month of Nov 2020. Respondent-no.;2.demanded start of repayment
from November 207 d*ifs;"e‘ff.iH%:We&',“{nmpiainant refused to repay
the loan amount to the respondent no 2 and also directed the
respondent no 2 not to disburse any amount to respondent no 1 as
well. That the complainant also sent a written request in this regard to
the respondent no. 2.

That vide letter dated 12.10.2020 complainant cancelled the tripartite

agreement and requested respondent no 2 to do the same and further
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requested the respondent no 2 to recover the amount disbursed from
respondent no 1 only. It is submitted that it is the duty of complainant
to repay the loan and respondent no 1 was only liable to pay Pre-Emi
in form of interest on amount disbursed by respondent no 2 to
respondent no 1. Howevzr, a dispute arose between respondent no 2
and the complainant over repayment of loan in Oct 2020 and he

refused to repay the loan and demanded recovery of loan from

respundent no 1, withnut Q}ere bemg any right to do so. That

15.03.2018, thus
getting benefit

E}ng&ﬂ n;?l\% dlsentitled himself from

bventir;m sEheme and fur the same reason

1l'

That legally the r @nq\

it ng 2&353 rlghttu recuver the loan amount
disbursed in favou IE

ngler; no. 11 5’ complainant by following

: W@fﬂ'&sﬁnt complaint, complainant
is trying to defeat the legal of all the respondents. That as the

complainant cle“s}r&ﬁ Equﬁﬁ%nng from the project
much prior to 1:E1Ca rrt}srfe#mn and without there being any fault
of respondent, th dentno:1 is enﬂﬁéd‘tn cancel the allotment

and forfeit the earnest money as per RERA along with other taxes and

due course of law. Ho

charges as per agreement and only liable to return the amount which
was received from respondent no 2 as per tripartite agreement. That
as per tripartite agreemeat, in the event of cancelation of unit, builder
can forfeit earnest money after returning of amount received from

bank without interest.
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n| Thus, keeping in view of above stated facts and circumstances it s clear

that the present complaint is just an abuse of process of law in order to
defeat the valuable rights of all the respondents. It is therefore prayed
that present complaint may kindly be dismissed in the interest of

justice.

Reply by the respondent no. 2 & 3.

e respondent no. 2 & 3 have contested the complaint on the following

o

ounds. o

T A

ffa;:tjﬂq{n maintain it before the
\- NP .ﬁ.v..
s only so -]!& refund of amount of the
. E:'_;'":" %"
14,07,500/- based pon the premise that the
. being buﬂcfe'r‘-gtlé'gedly in terms memorandum of

i ﬁtéag#e%lelii fhﬂéﬂﬁﬂ pay the pre-EMI to

authority. The co
down payment

respondent no.

- | g
the respondent no. b‘sx}dth ﬁH négp&asfqg_;eed.
b. That the cumplainant“‘h’%’ﬁtg gﬂwﬁgﬁﬂun regarding non-delivery

of possession of the unit within the time s%pul&-fd in the builder buyer
agreement andeu_({%arRtt ngim in respect of unit in terms

of sections 12 o | oT F ;2016 as amended. This Authority
:t:ngjhc? ft I< AN

under the provi 6 Has no jurisdiction to deal with any
issue regarding non- payment of loan amount and/or any other issue
in respect of loan facility. Thus, the present complaint is liable to be

dismissed on this ground alone.

¢. That the respundenlt* no. ? and 3 are neither developers/promoter of

the project, nor real estate. Therefore, the present complaint is not
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maintainable and is liable to be dismissed under the provisions of Act
of 2016.

That the present complaint is an example of clever drafting and mala
fide intentions of the complainant, who falsely implicated the
respondent no. 2 and 3 without any reason and fault. That the main
dispute is between the complainant and respondent no. 1 regarding
non- payment of pre-EMI's by the respondent no.1 to the respondent
no.2 in terms of the trlpartlte agreement It is submitted that the

e
ititled” to recover the loan amount

SR
...

granted /disbursed to the co m' ainant and his wife (deceased) in terms

of the loan agreemenmez " 2

te agreement signed and entered
f . 1‘1&. ' - :
by the complaina -E’,trfaﬁiégm ver,the complainant without any

per——

just or proper reg rﬁade totally False sh\m aAd frivolous allegations

against them and ﬂrﬁnkameh no b;sast, L.,_;ﬁn ¥
L comj Ijnt is not maQnta%nabL qua the answering

respondents, the respande no,2 is a nancml institution registered
Nt o P
under the provision BfT:h'_E- gtmnal Houslng Bank Act, 1987 and

presently governe l:fy Rgse\mT%ndia. Eurther, respondent no.
3isan asset recugjﬁ 4 aégiste:;eiwith the Reserve Bank
of India and guwne.d by-\thq ‘prmqmons of the Securitisation and
Reconstruction of Finam:ial Assets and Enforcement of Securities
Interest Act, 2002, It is submitted that the Authority has no jurisdiction
to deal with any matter in respect of financial institutions and asset
reconstruction companies. Thus, the present complaint is liable to be
dismissed on this ground alone qua the respondent no. 2 and 3.

That the complainant has approached the respondent no. 2 for grant of

loan against mortgage of residential unit in question. Consequently,
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based upon the representations made by the complainant and
documents furnished, it sanctioned the loan of Rs. 70,00,000/- vide

loan agreement against the mortgage of property being residential flat
no-1403, 14% floor, tower-5, Micasa, Sector-68. Gurugram-122001,
Haryana, as security for the aforesaid loan facility based upon the
terms and conditions as mentioned vide the loan agreement and

tripartite agreement executed by the parties respectively.

That, admittedly cnmplainaﬂtﬁ;{ﬁppndent no. 1 and respondent 2
E . T 5 }I:.';f :{\W R
entered into a tripartite agﬁﬂe‘m&ffbﬁhemhy it has been agreed that

Rt

gdftc%j any concern/issues by and

d responde ;fﬁ;&!.,ltisfurtheragreed that

the itg{lshall be distinct and

ispute of whatsoever nature
t /

£,

The complainant confirme 'ﬁlﬁ.builder{r&spnndent is of

their choice, and thw

quality construction and time éegqp of the said project. Not only
this, but he alsngafia

,ﬂ&ﬁ_ﬂ'pﬁﬂ;hey have agreed and
consented to the&eerIlfae pﬁg plan upon understanding the
nature of risks and“c C C{Eée*d""dr‘th the payment plan

opted by them. It was undertook by him that he shall solely be

independent of

between the co

e builder’'s capability for

responsible and continue to repay the loan amount in terms of the loan
agreement irrespective of the stage of construction/delay or failure to

develop/ construct the said project by builder within the stipulated
period. '
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That the respondent no. 2 has recalled the loan and further declared
his account as NPA following due process of law. Further the
respondent no. 2 has assigned all its legal rights in respect of the loan
account to the respondent no. 3 vide assignment deed dated
31.03.2020. Therefore, since the respondent no. 2 has already assigned
all its rights in respect of the loan account of the complainant and his
wife to respondent no. 3, the respondent no. 2 ought to be deleted from

the array of the parties in the faetsand circumstances of the case.

its lawful dues and I,nﬂé:st MH& asf}kmaw It is settled law that
recovery by nu g\% ingtltg ons is of paramount

interest. Furthe a, tH answerfng respundems have been acting

within the four @@Tf grgg n‘g ecuted between the
parties towards the recov f tfieir duas as per law.

That the cumplaln a}apfgreaegﬁfompfaint is trying to obviate
from its obligations

n&% him under the loan agreement
_the prayers as sought by the

and tripartite ement.
complainant ariE %Wﬂeﬂ g‘nd ance is liable to be
dismissed on thlﬁund alone; ~~

}‘l'r’ux(cg lg.dgn}t %’m’?éée‘ﬁl@d in total.

Both the parties also filed written submissions to substantiate their
averments made in the pleadings as well as in the documents and the same
were taken on record and have been perused.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be

decided based on these undisputed documents.
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51[ Jurisdiction of the authority

11. The authority has complete territorial and subject matter jurisdiction to
a l judicate the present complaint for the reasons given below.

Ed Territorial jurisdiction

AL per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
a\Ld Country Planning Department, Haryana, the jurisdiction of Haryana

Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

district for all purposes. In the present case, the project in question is

sﬁuated within the planning area ﬁgf Gurugram district. Therefore, this
[y oy AL ]

a+thurit}r has complete territorial jt.y"i'édictiun to deal with the present
7o 1A
N\ P

complaint. 4\

. I Subject-matter (
13. Section 11(4)(a) of ct 2016 pro Qes that.the promoter shall be
responsible to the lottee as,per agre ent I’c_}r Sale. Section 11(4)(a) is

ml _J | ,
duced as hereu L | V2
reproduced as ere%ﬂ}f}{g ﬁ L| L é ya i

r
Section 11 NUERR /il
—Aa
(4) The promoter sh ‘_a'h“ QE‘:"\‘}:' §

(a) be respansibf M'Dﬂf@;tﬁans responsibilities and

functions *Hd? wis wcm r the rules and
regulations e ‘thereurde; ! tees as per the
agreement for sale, c to the association of allottees, as the case
may be, ﬁﬂﬂ%’t n dnm: ?rﬁeqm ots or buildings,
as the case 1 M“sr rthe.common areas to the
association of allottees or the competent authority, as the case may
be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

14. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
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| : <
ujligauuns by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

a

ge.

Fthher, the authority has no hitch in proceeding with the complaint and to
grant a relief of refund in the present matter in view of the judgement

aned by the Hon'ble Apex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors. 2021-2022 (1) RCR (Civil),
i
Vs|Union of India & others SI«;E
12,05.2022, wherein it has been {

"86. From the sche %ﬂﬂhl‘ MJ{@T lled reference has been

¢ wer of a ud:gaapn delineated with the

reyu.*atauraurnd adj a e wgm inally culls out is
the er:fates the fstmct essions like ‘refund’

B’ and ° camqensanan a-conjaint readmg of Sections

7 and reiterated in case of M/s Sana Rea!tnrs Private Limited & other

.-321:;'_ 1§

No. 13005 of 2020 decided on

18 and 19 clearly\manifests thi t whenyit ¢ mg refund of the
amount, and it - r ’mr ing payment of
interest for de f ; ¢ :gn, or penah'y and interest

thereon, it is the .- . "has the power to examine
and determine thé\gutcame.of a complain L*iﬂ?“;ﬁe same time, when it
comes to a question of s?éhng e rei.fe of adjudging compensation
and interest therean Under, Sections” 12, 14, 18 and 19, the

adjudicating i w;r to.determine, keeping
in view the col r ead with Section 72 of the
Act. if the adji ns 12, 14,18 and 19 other than

compensation ‘p.s.qnyasqqeq, ;f extended.to the qﬂ;uqmaung officer as
prayed that, in our.view, may intend toexpand the ambit and scope of
the powers and functions of the adjudicating officer under Section 71

and that would be against the mandate of the Act 2018."

16. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme

court in the cases mentioned above, the authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the
refund amount, I

E.  Finding on objections ) aised by the respondent

E.1 Objection regarding force majeure conditions:
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e respondent/developer alleged that grace period on account of force

ajeure conditions be allowed to it. It raised the contention that the
c?nstructiun of the project was delayed due to force majeure conditions
such as orders of Hon'ble Supreme Court of India to curb pollution in NCR,
rious orders passed by NGT, EPCA and non-payment of instalment by
. fferent allottees of the project but all the pleas advanced in this regard are
dlfvnid of merit. The apartment buyer's agreement was executed between

e parties on 05.12.2017 and as perkterms and conditions of the said

agreement, the due date of han';_'? '-g#eb of possession comes out to be

Q!ontrnl] Authority for NCF
to 14.12.2019 and N Twerﬂ for shurt:er pe'rmd of time and were not
continuous and thu :ﬂc! leme‘ﬁ%h il'usl:eghﬂf can be given to the
_' é{Er}}dus tu?ﬁpﬂeaduﬂzuﬁd 19, the authority vide
its order dated 26.05. ﬂ?ﬂ *alioarecg !grac'é penﬂd of six months for

completion of the pru}em«h\wwh fell after 23.03.2020. So
taking into consider the pande permd of six months is allowed to
the developer to co A r@ 0%%2 2021 and the same

comes to 05.06.2022 {though madvertently the due date for completion of

project and offer of pésgsiéicm ﬁagdéeﬂﬁe‘hﬁaé&fals 05.12.2021).

respondent/builder.

F. Findings on the relief sought by the complainant.

18.

F.1 Direct the respondent to refund of the entire amount i.e. Rs.
14,07,500/- along with interest at the rate of 24% received from the
complainant by the respondent no. 1.

Considering the above-mentioned facts, the complainant along with his wife
Smt. Sarabjit Kaur (since de~eased) was allotted the subject unit vide

allotment letter dated 25.09.2015 on the basis of application dated
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25/08.2015, for a total sale consideration of Rs. 87,433,05/-. A buyer’s
agreement was executed between the parties on 05.12.2017 detailing the
terms and conditions of allotment, the dimensions of the allotted unit, the
payment schedule and the due date of possession. As per said agreement,
the due date of handing over of possession was fixed as 05.12.2021 i.e,
within 4 years from the date of execution of that document. It is also evident
thIt the allottee paid a sum of Rs. 14,07,500/- to the respondent/builder at
thL time of booking as down payment. For the remaining sum of Rs.
70,00,000/-, a loan was taken bf#tﬁ G

.E‘-jn..,- ‘__ .:' o) %Y
Fan
.'....ﬁbuf! .
'i

unit from respondent no

Finance Ltd."). It is also n
|

sum of Rs. 29,66,262/-liiderthe subventio %@L{lt plan on the basis of
afg' 01.05."2'13“1 E%?tﬁéred 5&: etween the parties. It
is also evident that pfide to that) . ! }r@;,ed into between the
allottees and the buil ® ﬂﬂ?ﬁﬂ 8, idﬁ ﬁhi&b the later agreed to pay
interest chargeable on loaf amount to
0135 e

pdssession, whichever is earlier as clause 7 of MoU. It was also agreed
between them that 'hﬁ@d%&y the amount of Rs.
65,57,482 /- i.e,, 75% of the BSP, of the-allotted unit. However, in this case
before the due date fugl}'tp'l&ﬂoh'ﬁf\ﬂtg br\ofe-c} andloffer of possession of
the allotted unit expired, the complainant withdrew from the project vide
letter dated 12.10.2020 written to respondent no. 2 and also filed a

e respondent no. 2 released a
v

tripartite agreement

1cialinstitution from the date

ﬁr’up to the date of offer of

L
of execution of that docum

—

complaint seeking refund of the paid-up amount besides interest. It is an
eventuality where provision of section 18(1) does not apply. Thus, ita clear
case of surrender.
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19. Clause 7 of the BBA dated 05.12.2017 is relevant for the purposes of the

20.

atter concerned which provides for forfeiture of earnest money on the
failure of the allottee to pay the amount due along with interest within 60
days and in that eventuality, the unit could have been cancelled. The
Eyments against the allotted unit was made by respondent no.
2["fndfabuHs Housing Finance Ltd.”) under the subvention payment plan
aL\d a sum of Rs. 7,70,138/- has already been paid by the
respondent/builder to the Fnanma} institution till October 2020. The

amount received against the alld*f_' SR .43,73,762 /-. Out of which an

amount equivalent to Rs. 14,07,5 007- v as paid by the complainant-allottee

flnm his own sources ;u(ﬂ-s réd&‘z \Nas paid by the financial

institution. Though th- 'hl%ﬁmn‘a Eba{\his unit was cancelled
payment of Pre-E E‘f'l e respondent no. 1.

samo d cl e PA&-S}JM to respondent no.

Oh account of non-
S!ubsequent to which]
3 by respondent no. ¥ 3
allottee informed the fip@i
(annexure R4) and 28.12.

tripartite agreement _and tn recn‘

e

allotted unit from the TKWIM jnqﬂgnrﬁd in those letters that
DON'T ADVANCE AN YﬁTH&R AMOUNT TO THE-BUILDER and the allottee

&-for \ike? gage’ Flrehey during the course of

proceedings dated 09.02.2023, it was brought on record by the counsel for

e amount advanced against the

would not be respo

respondent/builder that no cancellation has been initiated against the
subject unit and if the complainant was still interested in the unit, it is ready
to consider the same subject to payment of outstanding dues.

Despite aforesaid circumstances, the complainant vide proceedings of even

dhte opted to withdraw from the project and further requested for
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ac‘jusﬂnent of account with tle financial institution. Thus, keeping in view
the factual position detailed above, the allottee wishes to withdraw from the
project before the due date of completion of the project. So, in view of
rel’]uest made vide letters dated 12.10.2020 & 28.12.2020, by the allottee to
respondent no. 2, the respondent/builder should have refunded the amount
pald by the complainant after necessary deductions as per builder buyer
agreement and also shculd have returned the amount of loan received
against the allotted unit to théﬁna_ng%ﬁq_s\titute. But the same has not been
dul e, which means that the respﬂ;ﬁgi}der has been utilizing the funds

b "-‘:.{: oy F’

of the allottee as well as the loan ar

10 LT

tTeceived against the allotted unit.

Further, as per clause 7 of bu E‘I';S agreement dated 05.12.2017 and
/5 AT

Haryana Real Estate Regujitnry Augl}brig; Gurugram (Forfeiture of earnest
? YA IS =

money by the builder Rg?ulatiunr;@ﬂlﬁ,; which is provides as under-
A dill & ' |

s.smnuwmmqﬁnlgﬁyagsvn 11! >

Scenario prior to the Real Estate (Regulations and Development) Act, 2016
was different. Frauds were carried out without any [ear as there was no law
for the same but now, in view of the above facts and taking into consideration
the judgements of Hon'ble National Consumer Disputes Redressal Com mission
and the Hon'ble Supreme Court of India, the authority is of the view that the

Jorfeiture amount of the earnest money shall not exceed more than 10% of the

consideration amount of the real estate ie. apartment/plot/building as the

case may be in all cases wvhere tfgelca{rgeﬂ_q;fprl of the flat/unit/plot is made by

the builder in a unilateral munner or the buyer intends to withdraw from the

project and any agreement containing any clause contrary to the aforesaid
| regulations shall be void and not binding on the buyer”

The respondent/builder is directed to refund the paid up amount after
deducting 10% of the basic sale consideration of the unit being earnest
money as per regulation Haryana Real Estate Regulatory Authority
Gurugram (Forfeiture of earnest money by the builder) Regulations, 2018
within 90 days from the date of this order along with an interest @ 10,600
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p.a. on the refundable amount, from the date of surrender i.e. 12.10.2020
tiﬁ the date of realization of payment. Out of amount so assessed, amount of
financer/banker shall be returned first.

Further, although there has been provision of pre-EMI interest to be paid by
the builder but nothing relevant in this regard such as amount paid for pre-
EMI by the respondent-builder, etc. has been brought on record by either of
the parties. Therefore, in these c1rcumstances it is further directed that out
of amount so assessed, the emeuet J:lr_;id b}r the bank/payee be refunded in
the account of bank and the I alence amount along with interest, if any be

o TANIRE 0N
refunded to the cempleinent thereafter

Dlrectlens of the auS{ 'ﬁ

h-.

Hence, the authori }}g by ?aﬁeﬁr.his erder endi issues the following

directions under se L eﬁéth !A to ensure compliance of obligations
N /&)
cast upon the promote ( € _é'lefun eneglﬂustedtetheeutherit}runder
section 34(f): N2 e, §
(f) J7E ReGYS

i. ~ The respondent/promoter is re d to refund the paid-up amount of
Rs.14,07,500/- tHEfe& e&@r,ﬁeﬁeeﬁng 10% as earnest
money of the basic'sale cemidemﬁen of Rs. 71,58,750/- with interest

3&3&1’&& 10:60%on such ‘balance amount, from the
date of surrender i.e,, 12.10.2020 till the date of realization.

at the prescribe

ii. ~The respondent-builder is further directed that out of amount so
assessed, the amount outstanding towards the bank/payee i.e.
respondent no. 2 be refunded in the account of bank and the balance

amount along with interest be refunded to the complainant thereafter.
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lii. | The respondent-builder is further entitled to deduct amount paid by it
towards Pre-EMI’s as per Tripartite agreement dated 01.05.2018.

iv.| A period of 90 days is given to the respondent-builder to comply with

the directions given in this order and failing which legal consequences
would follow.

25. Complaint stands disposed of.
26. File be consigned to registry.

V| —
ijay Kumar Goyal)
Member

HARF
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