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First date of hearing: 21.05.2021
Date of decision 14.03.2023
Binu Jain and.AnuJ:-}a-m-&ﬁb
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Complainants
1. M/s BPTP Limited. !
2. M/s Countrywide Prumptéa;s Pnﬁat‘er Lmuted. Respondents
Regd. Office at: M-11,. M’lﬂﬁlﬂ 'Ch‘d‘p. Connaught
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Shri Ashok Sangwan \= & | . L o [ &/ Member
Shri Sanjeev Kumar Arb{? N il i _FA.’;“T / Member
O Py St o Vo
APPEARANCE: e -’ g
Sh. Sukhbir Yadav

Sh. Harshit Batra
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1. The present cnmplamr”has been filed by the cumﬁlalnantfalluttees under

section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions under
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the provision of the Act or the Rules and regulations made there under or

Complaint No. 1476 of 28-+9

to the allottees as per the agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S.N. | Particulars | Details
-.'IT_'-"l-:: -~ “':'1.:'.1
1. | Name of the project E rerra, Sector- 37-D, Gurugram
P
2. | Nature of project Py Gmup Hd‘ugng Towers
T 1_1-!_ - ; il :
3. |RERA regisﬁﬁ'& | Registered <,
registered > 1299 %e 13.10.2017
oy 1' N
4, |DTPC Llcense{x\n.? 83 of B é d Et& of 2011 dated
M\ 05104 ;o 4.10.2011
Validity status ‘\. '04104—;2{153/_&/ 23.10.2019
Name of licensee 7] SURER* "™ rBEL’I‘S COUNTRYWIDE
‘PVI~LTD and 3 PROMOTERS PVT
| others® © ﬂ LTD and 6 others
Licensed area = . % }28.18 Eg 19.74
T IrSTIZSISAR A
o funieno. (5[] 122100 fower 22
[As per page no. 46 of complaint]
8. | Unit measuring 1998 sq. ft.
[As per page no. 46 of complaint]
9. | Date of execution of Flat|31.01.2013
buyer’s agreement (As per page no. 40 of complaint)
10 | Allotment Letter 07.12.2012
( page no. 34 of complaint)
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Possession clause

Complaint No. 1476 of 2619

5. Possession

5.1 The Seller/Confirming Party
proposes to offer possession of the
Unit to the Purchaser(s) within e
Commitment Period. The
Seller/Confirming Party shall be
additionally entitled to a Grace Period
of 10 days after the expiry of the said
Commitment Period for making offer of
possession of the said Unit.

| 1:6 "Commitment Period" shall mean,

:: ibject.. to, Force Majeure
i m stances; intervention of
o}

ét&t&ﬁw authorities and Purchaser(s)
‘having umeiy complied with all its

L

u'e:
mu

ns

| Seller/Confirn ing
Agreement and: not being in default

. bhﬂgat;o s, formalities or
u%g cumen ‘5.._ as
| prescribed quafted by

Party, under this

this Agreement,
limited to the tirnely

EJI;&DEH of
iﬂalments of the sale

t«fmf as per the payment plan
opted,’ bevelnpment Charges (DC).

nther charges, the
Party shall offer the

Stamp
zlrsau ﬂ:ﬁ
p&ES‘ESSI

the Unit to the
Purchaser(s) wlthln a period of 42
months from the date of sanction of
the building plan or execution of Flat
Buyer's Agreement, whichever is
later.

L0614

12.

Due date of possession

31.07.2016

(calculated from the date of execution
of BBA)

13.

Basic sale price

Rs. 1,04,89,500/-
[as per page no. 47 of complaint
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14. | Total amount paid by the | Rs. 1,21,79,165/-

complainants (as alleged by the complainants)

15. | Occupation certificate | not obtained
dated

16. | Offer of possession not offered

B. Facts of the complaint

bearing unit no. T-22- * < 22 admeasuring 1,998 sq ft
for a total consid i@ﬁ' I - 6,121/- situated at the
respondent’s é " in Sector-37D,
GURUGRAM. | = 1 i

4. That on 31.1.20 ;;a ras executed between

&
parties. As per claus J,‘?;h

* ""h“.-'xﬁ

the seller would offer the pessession bf the fully complete unit to

purchaser within%ﬂ% Rﬁncﬁun of the building

planor executian‘nfﬂa‘t tufyer s aggreeinqnhw‘hichever was later but the

possession has not yet been delivered. Desptte the fact that the

eement it was stated that

respondents failed to deliver the possession of the said property,
repeated and un-genuine demands were made by the respondents for
payment,

5. That the complainants availed a housing loan from HDFC against the

said unit with the permission of the respondents. The respondents
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issued permission to mortgage in favour of HDFC Bank and signed a
tripartite agreement, as per the said tripartite agreement the
respondent has to subvent the interest till 30.06.2015.

That on 01.11.2019, the respondents sent an email to the complainants
and shared the construction update of the towers and stated that they

are making all possible efforts to deliver the possession. That on

09.10.2020, the cumplamants sent an email to the respondents and

respondents alleging {hﬁ,\f‘a}' in,handirig

refund the paid H ﬁ? thtR Xf inordinate delay in
handing over the

That as per the étatg&ne“ﬂ bf aﬁcnunt xlss’l}e# by the respondents, the
complainants have paid Rs. 1,21,79,165/-. It is pertinent to mention
here that the complainants have paid more than 90% of the total sale
consideration. It is highly germane to mention here that the
complainants have not just purchased four walls and a roof but have
purchased all the allied amenities and facilities as promised at the time

of receiving the payment.
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9. That the work on other amenities, like External, Internal MEP Services of
the project is not yet completed, and even post 8 years of booking, the
respondents have failed to complete the construction of all apartments
reflecting a disregard, unprofessionalism, and negligence upon their part.
based on the present status of the project, it seems that the project will take
at least another two years to be completed in all respects, subject to the
willingness and intent of the respundent to complete the project

10. The complainants cannot\,,,&;_ " d to wait endlessly for the

ﬁpmmm N\ 2\

The complainants ha Eought fu/],qupgrilehpf[sﬁht\
o Direct the resp E“g ‘#u reth’prm sale Léogskleratmn sum of Rs.

E’msﬁid%mached this hon'ble

authority for redf;s;;ni n} ﬁ@ gllggeq@ﬁh%,mm unclean hands, i.e.

by not disclosing material facts pertaining to the case at hand and also,

11. It is submitted

by distorting and/or misrepresenting the actual factual situation with
regard to several aspects. It is further submitted that the Hon'ble Apex
Court in plethora of decisions has laid down strictly, that a party
approaching the Court for any relief, must come with clean hands,

without concealment and /or misrepresentation of material facts, as the
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same amounts to fraud not only against the respondents but also

against the court and in such situation, the complaint is liable to be
dismissed at the threshold without any further adjudication.

i) The complainants have made inordinate delays in making timely
payments of installments. This act of not making payments is in
breach of the Agreement which also affects the cash flow
projections and hence, impacts the projected timelines for

possession. Hence, thq, e:' osed timelines for possession got

aspects of the prajr@}ﬂxekmes dents vide emails have shared

- XRET
From the above, ﬁv Me complainants have
approached dist&kr_ﬂpmu Q%@Mng the relevant facts

pertaining to the case at hand. It is further submitted that the sole
intention of the complainants is to unjustly enrich at the expense of the
respondents by filing this frivolous complaint which is nothing but
gross abuse of the due process of law. It is further submitted that in light
of the law laid down by the Hon'ble Apex Court, the present complaint

warrants dismissal without any further adjudication.
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12. That the project in question was launched by the respondents in August

2012. It is submitted that while the total number of flats sold in the
Project "Terra" is 401, for non- payment of dues, 78 bookings/
allotments have since been cancelled. Further, the number of customers
of the Project "Terra" who are in default of making payments for more
than 365 days are 125. Hence, there have been huge defaults in making

payments of various installments by large number of applicants.

' ng on in full swing. However, it be

k of the coronavirus (COVID 19),

to the complaina

LRA.
15. All other avermeﬁaégim Ign‘@w@ enied in toto.

16. Copies of all the re l: lmt:@ b;vgbﬁ;ﬁljéd%{n&placed on the record.

L%

Their authenticity is not in dispute. Hence, the complaint can be decided
on the basis of these undisputed documents and submissions made by
the parties.

D. Jurisdiction of the authority

17. The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.
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18.

20.

D.1  Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has cemplete territorial jurisdiction to deal

under the prewsm 15af Ehis ' _ s and regulations made
thereunder or to H'.-e a m per"ﬁre agreement for sale, or to
the associa aH -.1;::-‘. 5,the casemay bej ill the conveyance
of all the ap (s ar buildings; s t e.c wse may be, to the
allottees, or reas to the association'of allottees or the
competent al,am‘le ty, 3;3 r‘marz /& f\ f

Section .m uthori

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents

under this Act and the rules and regulations made thereunder.
So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.
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21. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors.” SCC Online
SC 1044 decided on 11.11.2021 wherein it has been laid down as

under:

“86. From the scheme of the Act of which a detailed reference has been
made and taking note of pbwer of udjudication delineated with the
requlatory authority and adjudi¢ating officer, what finally culls out is
that although the Act ind!c"s*"rinct expressions like ‘refund’,
‘interest’ ‘penalty’ and ‘compensation’ra conjoint reading of Sections
18 and 19 clearly manifests that ﬁémtgg 1es to refund of the amount,
and interest on thefefind amount; g payment of interest for
delayed delivery of, ‘m:i penalty and interest thereon, it is the
requlatory autliofity shich has the power to,exgmine and determine
the outcome af @, complaint. At th ame timewhen it comes to a
question of seeking the reliefit tion and interest
thereon under Séctions 12, 14, 1
exclusively hasithe power to deter : Jin yiew the collective
reading of Sectign71 read with Secti | if the adjudication
under Sections 12,14 H';,'ﬂmf- 1 n compensation as
envisaged, if extended te ‘} sadj office
view, may intend to éxpand ti bit'and*scope of the powers and
functions of the adjudicatin er-urider Section 71 and that would
be against the gnqﬁarw thgﬂgt 2016."4 )y A

22. Furthermore, tha%aﬂ view ﬁﬁ;bMTQtﬁmtéd%by the Division Bench

of Hon'ble Punla{mﬂH}f)@ba]l{lg‘& ﬁlﬁ{étﬂ%lmprmha Promoter

and Developers Pvt. Ltd. Versus Union of India and others dated

13.01.2022 in CWP bearing no. 6688 of 2021. The relevant paras of

the above said judgment reads as under:

“23) The Supreme Court has already decided on the issue pertaining
to the competence/power of the Authority to direct refund of the
amount, interest on the refund amount and/or directing payment of
interest for delayed delivery of possession or penalty and interest
thereupon being within the jurisdiction of the Authority under
Section 31 of the 2016 Act. Hence any provision to the contrary under
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the Rules would be inconsequential. The Supreme Court having ruled
on the competence of the Authority and maintainability of the
complaint before the Authority under Section 31 of the Act, there is,
thus, no occasion to enter into the scope of submission of the
complaint under Rule 28 and/or Rule 29 of the Rules of 2017.

24) The substantive provision of the Act having been interpreted by
the Supreme Court, the Rules have to be in tandem with the
substantive Act.

25) In light of the pronouncement of the Supreme Court in the matter
of M/s Newtech Promoters (supra), the submission of the petitioner to
await outcome of the SLP filed against the judgment in CWP No.38144
of 2018, passed by this Court, fails to impress upon us. The counsel
representing the parties very fﬂf!ﬂf}‘ concede that the issue in question
has already been decided by the Sup eme Court. The prayer made in
the complaint as extracted in the impugned orders by the Real Estate
Regulatory Authority fall wi J},# nth ;;?'_: lief pertaining to refund of the
amount; interest on the refund ‘amount or directing payment of
interest for delayed deliver) he power of adjudication
and determinationforth pon the Regulatory
Authority itself '

23. Hence, in view ¢
Supreme Court i h Promoters and
Developers | : > of ?;rs. (supra), and the

‘};ﬁ‘} lemP@jgbf #nﬁ aryana High Court in

“"Ramprastha Promote rs Pvt. Ltd. Versus Union of

India and atheH ﬁﬁ Lﬂy&s the jurisdiction to

entertain a cumplahlti Wg refpnd thﬁ\aﬂjpnt and interest on the
j U\

Division Bench o

refund amount.

E. Findings on the relief sought by the complainants.

E. I Direct the respondents to return sale consideration sum of Es. Rs.
1,21,79,165/-received by them from the complainants till date along

with prescribed interest.
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24. In the present complaint, the complainants intend to withdraw from the
project and is seeking return of the amount paid by it in respect of
subject apartment along with interest at the prescribed rate as provi ded
under section 18(1) of the Act. Section 18(1) of the Act is reproduced

below for ready reference.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to cumpiete or is unable to give possession of
an apartment, pa‘an or buﬁding.;- 35 1,;\

may be, duly campfered :L.'-!- ate pecrjﬁed therein; or

(b) due to discontinuane usinésswas a developer on account of
suspension or revoeakio ; ration under this Act or for any
other reason, /' «,

he shall be liablée e the allottee wishes
to withdraw fi J any other remedy
available, to return in respect of that
apartment, p th interest at such
rate as may b g@w compensation in the
manner as provideg ! /

Provided that wheré*q‘mﬁ! e t{ﬂﬁ qp} y:&nd to withdraw from the
project, he shall be pm rest for every month of delay,

till the handin of the ssw s may be prescribed.”
‘%E mphasis supplied)
25. The cnmplainanﬂ &n&n floor -101, Tower 22,

in the project % ‘Jths_f ff?;?ng‘lfq}-l[mﬂder for a basic

consideration of Rs. 1,04,89,500/- and he paid a sum of Rs.

1,21,79,165/-. It is pertinent to mention here that the complainants
visited at the site of the project and found that there was no
construction going on.

26. The occupation certificate/completion certificate of the project where

the unit is situated has still not been obtained by the respondent-

Page 12 of 16



HARERA

® GURUGRAM Complaint No, 1476 of 2819 10|

27.

promoters. The authority is of the view that the allottee cannot be
expected to wait endlessly for taking possession of the allotted unit and
for which he has paid a considerable amount towards the sale
consideration and as observed by Hon'ble Supreme Court of India in
Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal
no. 5785 of 2019, decided on 11.01.2021

.. The occupation carefﬁmte is not available even as on date, which

25. The unqualifiedright g) _-« séek refund referred Under Section
18(1)(a) and Section 19(4) of the Act ependent on any contingencies
or m’puIH DA ﬁ Rv islature has consciously
provided W ne{'v;rlld ar}de\mfnq uncgndmanui absolute right
to the aﬂogtepi p:%niqztrﬁu.r to bl'.é ion of the apartment, plot
or building within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the Court/Tribunal, which
is in either way not attributable to the allottee/home buyer, the promoter is
under an obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does not wish to
withdraw from the project, he shall be entitled for interest for the period of

delay till handing over possession at the rate prescribed
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28.

29.

30.

HARERA

The promoters are responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoters have failed to complete or
unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.
Accordingly, the promoters are liable to the allottee, as the allottee

y o]

B ~
wishes to withdraw from th} g@e&% without prejudice to any other
CRigis 5
remedy available, to return ﬁﬁ’ '

#*

the unit with inter% Ichra _,' ..:-;,. ayb

The authority h ,,ire_
1,21 2?.165?‘ i

I

f’ 1
applicable as on date A ) as prescﬁbeﬁ Lmdgr rule 15 of the Haryana

Real Estate [Regulat:urre@vwrﬁules 2017 from the date of
each payment tiliﬁs & e ﬁ_ﬂﬂfﬁd the amount within the
60

timelines provided i ﬁm@mrﬁaﬂaﬂ es 2017 ibid.

Admissibility ul{[t_egl@ glén@}ﬁty gt‘bfé{m rate of interest: The

complainants are seeking refund the amount paid by it at the rate of

received by him i.e:
(the State Bank

18% p.a. However, allottee intends to withdraw from the project and is
seeking refund of the amount paid by him in respect of the subject unit
with interest at prescribed rate as provided under rule 15 of the rules.

Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection (7) of section 19]
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(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

31. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

1" o %

32:

!

J 1]
11(4)(a) read with Qac,g‘mlrla[g]
respondents are li dus h, the
refund the entireHAiRi Juthe pres

@ 10.70% p.a. f@@}d@%’&\_pﬁ{r@nﬁ‘qfﬁch sum till its actual

realization as per provisions of section 18(1) of the Act read with rule

“a
of the Act on the part of the

plainants are entitled to

ibed rate of interest i.e.,

15 of the rules, 2017.
H. Directions of the authority
34. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

i. The respondent-promoters are directed to refund the amount
given by the bank/financial institution first, and thereafter,
return the remaining amount deposited by the complainants
along with interest @10.70% p.a. from the date of each payment

till actual payment sub}eqn-te‘ad]ustment of pre-EMIs paid by the
-‘1 R

respondents, if any.

il
iii.

d ‘with respect to subject unit,

the recewﬂﬁ R R ﬁaring dues of allottee-
| W

complaina

and even if, any'

S IRUGRAM
35. Cumplaintstandsm{p ed of. ALV

36. File be consigned to registry.

(Sanje ) ‘ (Ashok an)
Member Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 14.03.2023
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