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Complaint no. 1477 of 2019 S5
First date of hearing: 21.05.2021
Date of decision 14.03.2023
Binu Jain and-AmitJaim g,
R/0:-1-1775 CR Park, Delhi-110019.
Complainants
1. M/s BPTP Limited.
2. M/s Countrywide Prumoté;:sP ivate Limited Respondents
Regd. Office at: M-1 ;l;dgereigm Connaught
Circus, New Delhi-1 le 'R’{;\
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Shri Ashok Sangwan Ly "" BR P Mermber
Shri Sanjeev Kumar Arora &, i .I"Q*_': '/ Member
N2, N v/
APPEARANCE: & REGC 7
Sh. Sukhbir Yadav ___ | Advocate for the complainants
Sh. Harshit Batra H_ﬁ ocate for the respondents
ClLIRIIGRAN

1. The present complaint™” hés"been filed byr the cﬂmhlmnant /allottees under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions under
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the provision of the Act or the Rules and regulations made there under or

to the allottees as per the agreement for sale executed inter se.
A. Unitand project related details
2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S.N. | Particulars

1. | Name of the project ", Sector- 37-D, Gurugram

X in
O v-ll_.' r-r""-."

2. |Nature of project .~ *Gmup Ho‘usmg Towers

3. |RERA mgls?@?nﬁg ﬁ%stt?ad’d-\

registered /57 /1299 of 2017 dated 13.10.2017
4. |DTPC License;m:. .- 83 of 2008 dated 94 of 2011 dated
W‘j :" ﬂoﬂzuqa 5 i 24.10.2011
Validity status 1"-. &N 04404 2025 23.10.2019
'1 ‘1'! = "' r

i 1-=-l::'ﬂ) and 3

H _ - ﬁ /‘ TD and 6 others
Licensed area & 8 4L B I dc fL N [19.74

23.1
7. |unitno. (| ||| 122-57001, Tower 22
[As per page no. 45 of complaint]

Name of licensee ‘»-.h".i S ER ;:‘BELTS OUNTRYWIDE
ROMOTERS PVT

8. | Unit measuring 1998 sq. ft.
[As per page no. 45 of complaint]

9, Date of execution of Flat| 31.01.2013

buyer’s agreement (As per page no. 40 of complaint)

10 | Allotment Letter 07.12.2012
( page no. 33 of complaint)
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Possession clause
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| Sellery Cnnﬁrini

{ Ag;'e jot being in default
| ,;unﬁe:;, any Fm of this Agreement,
mdudin b limited to the timely

e SEEE

| < _months from the date of sanction of

Complaint No. 1477 of 2049

5. Possession

5.1 The Seller/Confirming Party
proposes to offer possession of the
Unit to the Purchaser(s) within e
Commitment Period. The
Seller/Confirming Party shall be
additionally entitled to a Grace Period
of 10 days after the expiry of the said
Commitment Period for making offer of
possession of the said Unit.

,Cummitment Period” shall mean,

& to, Force Majeure
- intervention of
[ statuto ;}r authorities and Purchaser(s)

meqng timely complied with all its
*9?1 gatiof g,.» formalities or

_ as
asted by
. Party, under this

payment Qf ingtalments of the sale
Cﬂns’ideratmn as per the payment plan

Ee‘.relupment Charges (DC).
other charges, the
ing Party shall offer the
of “the Unit to the
Purchaser(s) within a period of 42

possession

the building plan or execution of Flat
Buyer's Agreement, whichever is
later.

12. | Due date of possession 31.07.2016
(Calculated from the date of execution
of BBA)

13. | Basic sale price Rs. 1,04,89,500/-

[as per page no. 47 of complaints]
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14. | Total amount paid by the | Rs. 1,33,25,984/-
complainants (As alleged by the complainants)

15. | Occupation certificate | not obtained
dated

16. | Offer of possession not offered

B. Facts of the complaint

The complainants have made the fo :'_'- : fﬂhmiﬁmns in the complaint: -
SSNSHT

ants booked a residential flat is

bearing unit no. T-22-001,gro | Fd{m% Tower 22 admeasuring 1,998
W £ ':W_

& : <
sq ft for a total con W i i?f@i 21,016/- situated at the
E" e

as executed between
{  { SE 1.6 of the flat buyers
?‘F- R AR

agreement, it was stated\fﬁat«dwsebﬁ wuuld offer the possession of

the fully cnmplet%m!t ﬁu@s%ﬂflﬁnnms from the date of

sanction of the l;uilﬂmg plaa or. exeeutmn uf ﬂat buyer's agreement,

— i. | r ¢ ] :|L ’, 1 T b
whichever was later but the possession has not yet been delivered.

Despite the fact that the respondents failed to deliver the possession of
the said property, repeated and un-genuine demands were made by the

respondents for payment.
5. That the complainants availed a housing loan from HDFC against the

said unit with the permission of the respondents. The respondents
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issued permission to mortgage in favour of HDFC Bank and signed a
tripartite agreement, as per the said tripartite agreement the
respondent has to subvent the interest till 30.06.2015.

That on 01.11.2019, the respondents sent an email to the complainants
and shared the construction update of the towers and stated that they
are making all possible efforts to deliver the possession. That on

09.10.2020, the cnmplamants 1gﬁe;nt an email to the respondents and

I-. ?"
respondents alleging the ‘ﬂe!y m handiﬁg over of the unit & asked to

- —

refund the paid AR? ﬁ Aﬂf inordinate delay in
handing over theH

That as per the {tgt/eﬁldﬂtuf ﬁg}pt ﬁﬁu&é‘l@y the respondents, the
complainants have paid Rs. 1,33,25,984/-. It is pertinent to mention
here that the complainants have paid more than 98% of the total sale
consideration. It is highly germane to mention here that the
complainants have not just purchased four walls and a roof but have
purchased all the allied amenities and facilities as promised at the time

of receiving the payment.
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9, That the work on other amenities, like External, Internal MEP Services of

the project is not yet completed, and even post 8 years of booking, the
respondents have failed to complete the construction of all apartments
reflecting a disregard, unprofessionalism, and negligence upon their part.
based on the present status of the project, it seems that the project will take

at least another two years to be completed in all respects, subject to the

willingness and intent of the respondents to complete the project

completion of the project. H Z
present complaint fo ;

C. Relief sought hy -~ omp
The complainants ha f?o ght ful .
* Direct the resp ts-ito
1,33,25,984 /-rec

with prescribed mtel‘e{b

11. It is submitted ﬁmmmg(a approached this hon'ble

authority for red{gis‘;l. oﬂﬁ,lé bllggedg‘leuanﬂas with unclean hands, i.e.
by not disclosing matef'i;al fact; pe:rtaining to the case at hand and also,
by distorting and/or misrepresenting the actual factual situation with
regard to several aspects. It is further submitted that the Hon'ble Apex
Court in plethora of decisions has laid down strictly, that a party
approaching the Court for any relief, must come with clean hands,

without concealment and/or misrepresentation of material facts, as the
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same amounts to fraud not only against the respondents but also

against the court and in such situation, the complaint is liable to be
dismissed at the threshold without any further adjudication.
i) the complainants have made inordinate delays in making timely
payments of installments. This act of not making payments is in
breach of the Agreement which also affects the cash flow

projections and hence, impacts the projected timelines for

. N |
the complainant
ii) That the mm/’%ma

timelines for possession got

i ed by various allottees including

_"F'

-m—w@
me 'centrlc. ﬂrgﬁnlpatmn v}é_g 1emand letters as well

iﬂ informed the them
s in the developmental

aspects of the pr 3 v1de emails have shared

phutugraphsﬁe i? asI;
From the above, iti A BME‘E ﬁ-tﬁ%}le complainants have

>l IM1IAC"TYARMLA
approached disté{ﬁ)ﬂ[@r@ﬂgl_lqg{ws;'@prﬁﬁq,ﬁtjng the relevant facts

d that the respondents

being a cust

pertaining to the case at hand. It is further submitted that the sole
intention of the complainants is to unjustly enrich at the expense of the
respondents by filing this frivolous complaint which is nothing but
gross abuse of the due process of law. It is further submitted that in light
of the law laid down by the Hon'ble Apex Court, the present complaint

warrants dismissal without any further adjudication.
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12.

13.

14.

1%
16.

17,

HARERA

That the project in question was launched by the respondents in August
2012. It is submitted that while the total number of flats sold in the
Project "Terra" is 401, for non- payment of dues, 78 bookings/
allotments have since been cancelled. Further, the number of customers
of the Project "Terra" who are in default of making payments for more
than 365 days are 125. Hence, there have been huge defaults in making

payments of various installments b?r large number of applicants.

The construction of the unit: igon in full swing. However, it be

o

| ir r
noted that due to the suddemm of the coronavirus (COVID 19),
” s .

e time to get the labour

pﬂhedﬁszz_og ?ccupatian Certificate

:f [*EL"‘J ﬂ ky( Th n:ate of the tower in

lucated e Director Town and

. 1
-J.h \.‘.

Country Planning, Ha% thé possession will be offered

to the mmplamaH
All other averme A& g gﬂ%ﬂ%demed in toto.
Copies of all the tel Ln fd% i'na ﬁn;‘fde\s\l g;}ﬁ placed on the record.

Their authenticity is not in dispute. Hence, the complaint can be decided

on the basis of these undisputed documents and submissions made by
the parties.

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

Page B of 16



® GURUGRAM Complaint No. 1477 of 2039~ | 202 |

18.

19.

20.

HARERA

D.  Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
o

e
.__l-'p'-ﬂ -:;;j‘?
with the present complaint. | N b{'}}r—r

D.II  Subject-matter ]urﬁféﬁéﬁ;ﬁl
1 5 | h 1 ﬂ » .

f‘jfﬂ’:! e T
b ’

bn'ftfes and functions
"ﬁqgﬁ and regulations made

" qgreement Jfor sale, or to
the associa all e case)
of all the EHAE buildi
allottees, or the i g

q Il the conveyance
- se may be, to the
f allottees or the
competent authﬂrft}'. ar casema ,r be; |
Section 34 mmu;c mribrf vV

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

under the prowsfnn}
thereunder or to the a

complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.
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21. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors.” SCC Online
SC 1044 decided on 11.11.2021 wherein it has been laid down as

under:

“86. From the scheme of the Actof which a detailed reference has been
made and taking note of power of ddjudication delineated with the
regulatory authority and ad judicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund,
‘interest’, 'penalty’ and ‘compensation’a.conjoint reading of Sections
ife es to refund of the amount,

g payment of interest for
wd'interest thereon, it is the
o.examine and determine
;ihe':ﬂen it comes to a

pa‘juc{giﬁ' comperisation and interest

the outcome of @
question of seeking

thereon under Sécti 14, n the adjudicating officer
exclusively ha ower to determine, iew the collective
reading of Secti re tion 72 6f ifthe adjudication
under Sections 12, 14,718 and 1 ] compensation as

envisaged, if extended to th ud,iuﬁxm fgqﬁr' as prayed that, in our
view, may intend to djthe ambit and scope of the powers and
functions of the adjudicatin y er Section 71 and that would

22. Furthermore, the Said view hasbeemnr &Aby the Division Bench

of Hon'ble Punjab\gﬁ_ﬁp{x}npa_@igﬁ, Fqu}‘_l;‘grrf\wﬁamprustha Promoter
and Developers Pvt. Ltd. Versus Union of India and others dated
13.01.2022 in CWP bearing no. 6688 of 2021. The relevant paras of

the above said judgment reads as under:

“23) The Supreme Court has already decided on the issue pertaining
to the competence/power of the Authority to direct refund of the
amount, interest on the refund amount and/or directing payment of
interest for delayed delivery of possession or penalty and interest
thereupon being within the jurisdiction of the Authority under
Section 31 of the 2016 Act. Hence any provision to the contrary under
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the Rules would be inconsequential. The Supreme Court having ruled
on the competence of the Authority and maintainability of the
complaint before the Authority under Section 31 of the Act, there is,
thus, no occasion to enter into the scope of submission of the
complaint under Rule 28 and/or Rule 29 of the Rules of 2017,

24) The substantive provision of the Act having been interpreted by
the Supreme Court, the Rules have to be in tandem with the
substantive Act.

25) In light of the pronouncement of the Supreme Court in the matter
of M/s Newtech Promoters (supra), the submission of the petitioner to
await outcome of the SLP filed against the judgment in CWP No.38144
of 2018, passed by this Court, fails to impress upon us. The counsel
representing the parties very fairly-concede that the issue in question
has already been decided by the Supreme Court. The prayer made in
the complaint as extracted in the fmpy gred orders by the Real Estate
Regulatory Autherity ﬁn‘f within th erel ief pertaining to refund of the
amount; interest on ( 'r. amount or directing payment of
interest for de.'uyed dsﬂ'sr Y 0f P 55 mﬁ{ ?fw nower of adjudication

and determinationforthe : Epred,upon the Regulatory
Authority itself a $ ' H_;;._- 1.r icating Officer.”
23. Hence, in view :_i : authnrﬁatme ‘pronpuncement of the Hon'ble

1‘\1 .
s Newtech Promoters and

%n .ﬁ} Ors. (supra), and the

Supreme Court iﬁ e matt er

Developers Pri mited Vs
Division Bench o -ﬁ&;dbleLyP" ' hrrﬁ‘ aryana High Court in
“Ramprastha Fromnte?‘*n jgg‘lppers Pvt. Ltd. Versus Union of

India and nﬁei{sﬁﬁe?y%&y&s the jurisdiction to

entertain a complaint seeking refund Pf the apuunt and interest on the

UIKUZIKALY
refund amount. .

E. Findings on the relief sought by the complainants.

E. I Direct the respondents to return sale consideration sum of Rs. Rs.
1,33,25,984/-received by them from the complainants till date along

with prescribed interest.
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24,

25,

26.

In the present complaint, the complainants intend to withdraw from the
project and is seeking return of the amount paid by it in respect of
subject apartment along with interest at the prescribed rate as provided
under section 18(1) of the Act. Section 18(1) of the Act is reproduced

below for ready reference.

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession of

if the agreement for sale or, as the case
may be, duiy camp.*eted byt " :  specified therein; or

f é8s.as a developer on account of
under this Act or for any

D gman mﬂ:mﬂntt& ‘fﬁ»c‘ the allottee wishes

e proje Q w;d! gre;u iGe. l"n any other remedy
r.hen‘ ceived b in respect of that

Provided that 0
project, he shall be pm, hy the prome 4"-’ erest for every month of delay,

till the handing over of h rate as may be prescribed.”
tﬁ;I‘ (Emphasis supplied)
The cnmplamanH 3{ ; 001, Tower 22, in the

p—,

project ‘Terra’ by tl'tt;armpgndant-bulldbr Toha basic consideration of
Rs. 1,04,89,500/- and he paid a sum of Rs. 1,33,25,984 /-. It is pertinent
to mention here that the complainants visited at the site of the project
and found that there was no construction going on.

The occupation certificate/completion certificate of the project where
the unit is situated has still not been obtained by the respondent-

promoters. The authority is of the view that the allottee cannot be
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27.

HARERA

expected to wait endlessly for taking possession of the allotted unit and
for which he has paid a considerable amount towards the sale
consideration and as observed by Hon'ble Supreme Court of India in
Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal
no. 5785 of 2019, decided on 11.01.2021

“» . The occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottees cannot be made to

wait indefinitely for possgs:

apartments allotted to them, nor can

they be bound to take partments
NP e
Further in the judgement o '%'W“Pl‘eme Court of India in the

cases of Newtech Profigterséand Developérs Rrivate Limited Vs State of
G T ) v
-3 r _'.. ;3 . .
U.P. and Ors. (supra) peiterated in Case of M/s Sana Realtors Private

_ dia & ofhérs SLP{Clvil) No. 13005 0f 2020
decided on 12.052022. i was obse i

25. The unqualij vight o r_hg Hn e fi @'
18(1)(a) and Sect

nd referred Under Section

1 : : ependent on any contingencies
i . o

or stipulations thereof. “It~ag ¢ that the legislature has consciously

provided ﬂ A E nndmonm' absolute right
to the allo moter fails e possession of the apartment, plot
or b""{ﬁi{;\m{ﬁ@g AM terms of the agreement
regardless of unforeseen events or stay orders of the Court/Tribunal, which
is in either way not attributable to the aliottee/home buyer, the promoter is
under an obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the marner
provided under the Act with the proviso that if the allottee does not wish to

withdraw from the project, he shall be entitled for interest for the period of

delay till handing over possession at the rate prescribed
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28. The promoters are responsible for all obligations, responsibilities, and

30.

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoters have failed to complete or
unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.
Accordingly, the promoters are llabie to the allottee, as the allottee

-Lr»"-
e,

wishes to withdraw from thﬁ

/wi _ m‘egg at the rate of 10.70%
lending rate (MCLR)
rule 15 of the Haryana

"‘h;.

Real Estate [Regulanumﬁmevdwules 2017 from the date of
each payment til e fq‘ the amount within the
timelines pmwdHﬁi ?ia‘es 2017 ibid.

Admissibility uﬁ@bg Lléiagwith pnaécl;ﬂjed rate of interest: The
complainants are seeking refund the amount paid by it at the rate of
18% p.a. However, allottee intends to withdraw from the project and is
seeking refund of the amount paid by him in respect of the subject unit
with interest at prescribed rate as provided under rule 15 of the rules.

Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection (7) of section 19]
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33. Accordingly, the n ;

34.
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(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

te (in short, MCLR) as
on date i.e., 14.03. e prescribed rate of
interest will be marg naiﬁq;st fwncﬁng*ra? &ﬂé e, 10.70%.

___'” nce uf he aﬁ?te contained in section
1‘|_ 1.
11(4)(a) read with ‘bc;g%m }“ﬂ?“& Act on the part of the

respondents are Hls EAs”stg:h. th&.;cun}elamants are entitled to

refund the entire “E‘ai Lh?nléﬂh% Fﬁe&cﬁbed rate of interest i.e,,
@ 10.70% p.a. f{_ry he; Bgﬂfg;y:eéx_ci}\ééch sum till its actual
realization as per provisions of section 18(1) of the Act read with rule
15 of the rules, 2017,

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

i. The respondent-promoters are directed to refund the amount
given by the bank/financial institution first, and thereafter,
return the remaining amount deposited by the complainants
along with interest @10.70% p.a. from the date of each payment
till actual payment sub]ec;t;to ad]ustment of pre-EMIs paid by the

respondents, if any.

ii. A period of 90 days isgive
i,

and even if, any ﬁu@ d’with respect to subject unit,

the receiv Hﬂ R R ﬁaring dues of allottee-

complaina

35. Complaint stands\di?pos’ L'\bf“ "- Vi
36. File be consigned to registry.

Ar/ __/
(Sanjeev K a) (Ashok }'gwan}
er

Member Me
Haryana Real Estate Regulatory Authority, Gurugra

Dated: 14.03.2023

Page 16 of 16



