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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. | 9L9 of2027
F'irst date ofhearing: 06.05.2021
Date of decision t 77 .O5.2o22

Complainant

Respondent

Chairman
Member

Advocate for the comPlainant
Advocatc for the resPondent

ORDER

Complaint No. 919 of 2021

Pawan Kumar Gupta
R/0: - Gandhi Hospital Road, Jiwji Ganj,

Morena-476001, M.P.

Versus

M/S Perfect Buildwell Private Limited
Address: - H&O Ilouse, D-64, Defence
Colony, New Delhi-11 0024

CORAM:
Shri KK Khandelwal
Shri Vijay Kumar Goyal

APPEARANCE:
Shri Saurabh Sachdeva
Ms. Ankur Berry

1. The present complaint dated 05.03.2021 has been filed by the

complainant/allottec under section 31 of the Real Estate

(Regulation and Development) Act, 2016 (in short, the Act) read

with Rule 28 of the Haryana Real tistate (Regulation and

Development) Rules, 2017 (in short, the Rules) tbr violation of

section 11(4)(a) of the Act whcrcin it is inter alia prescribed that

the promoter shall be rcsponsible for all obliSations,

responsibilities and functicns under the provision of the Act or the
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rules and regulations made there under or to the allottees as per

the agreement for sale executed inter se.

A. Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid

by the complainants, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular

form:

a

s. N. Particulars Details
1. Name oFthe project Zara Aavaas, Sec-104, Gurugram
2. Nature of the project Affordablc group housing
3. Apartment no. 01, 7th floor, tower T1B

(annexure-3 on page no.28 of
complaint) _ _
598 sq. ft.
(annexure-3 on page no.28 of
complaintl

4. Unit area admeasuring

5. Date of builder buyer
aSreement

t7.09-2021
*Note: vide order dated 08.09.2021, the

authority directed both the parties to
execute the buyer's agreement and the
same was executed on17.09.2021
between the parties.

6. Date ofbooking 15.06.2015

lannexure 2 on page no.27 of
complaintl

7. Date of allotment letter It ti.ioti
[annexure 3 on page no.28 of
complaintl

B, Date of environment
clearance

09.0 3.201 5

(as per project details)

9. Date of approval of building
plans

26.77.2014
(as per project detailsl

10. Possession clause as per

affordable housing policy
Clause 1 (iv) ofthe policy
"All such projects shall be required to be

necessorily compleLed within a period of
4 years from the dqte oI opproval of
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B. Facts ofthe complaint

That the complainant, Mr Pawan Kumar Gupta is a peace loving and

law abiding citizen of India, who nurtured hitherto an un-realized

dream of having his own house in upcoming societies with all

facilities and standards, situated around serene and peaceful

environment.

That the complainant has paid Rs.20,59,878/- till November, 2018

in regard to flat no.01, 7th floor, tower-18 admeasuring 498 sq. ft.

carpet area and 100 sq. ft. balcony area, which is more than 1000/o

payable amount. The respondent failed to offer the lawful and

legitimate possession of the flat even after a delay of one year and

eleven months despite receiving more than 1000/o payment. The

respondent has failed to perform his part of obligations rightfully

and legally by not offering possession of the flat booked by the

complainant. The date of offer of possession was 09.03.2019 as per

the Affordable Housing Policy, 2013, but till date, rightful and legal

4.

building plans or grant of
environmenlol cleqrqnce whichever is
lqter-"
(emphasis supplied)

11. Due date of possession 09.03.2019

Icalculated from the date of
environment clearancel

72. Total sale consideration Rs 27 ,23 ,68l / -

[as per the statement ofaccount on page

no. 413 of complaint]
13. Amount paid by the

complainant
Rs.20,59,878/-

las per statement ofaccounton page no.

43 of complaintl
74. Occupation certificate 04.t2.2079

[annexure R4 on page no. 18 ofreply]
15. Offer ofpossession 07.72.2079

[annexure R3 on page no. 17 ofreply]
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possession of the flat has not been offered. It is pertinent to

mention here that despite receiving more than 100% payable

amount the respondent is demanding illegal charges in the name of

taxes, administrative charges, advance electricity consumption

charges, holding charges, etc. from the complainant which is a

clear-cut violation of the Act, 20L6 and Affordable Housing Policy,

2013. The complainant also send numerous letters, emails to the

respondent in regard to not charge illcgal charges and gave him

rightful and legal possession of the flat but thc respondent did not

pay any heed towards the genuine request oF the complainant and

the respondent fraudulently and illegally made an illegitimate offer

of possession dated 07.72.20t9 of the flat and also demanded

additional huge charges without providing any )ustified response of

such charges.

C.

5.

Relief sought by the complainants:

The complainants have sought the following relief:

i. Direct the respondent to pay interest @8.65 per centum as per
the prevailing MCLR plus 2 percent, till the rightful legal
possession ofthe flat is handed over to the complainant.

ii. Direct the respondent to rcvoke/cancel / waive off/ withdraw
all such illegal amounts which thc respondent is demanding
from the complainant in the form of taxes, administration
charges, advance electricity consumption deposit, holding
charges and water security etc.

iii. Direct the respondent to execute and register conveyance deed

ofthe flat in favor ofcomplainant.
iv. Cost oflitigation

6. On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have

been committed in relation to section 11(a) (a) of the act to plead

guilty or not to plead guilty.
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7.

8.

9.

E. Reply by the respondent:

That the respondent has applied for the occupation certificate vide

application dated 09.04.2019 and duly received the occupation

certificate from the DTP, Gurugram on 04.12.2079. That after the

receiving of the occupation certificate the respondent offered the

possession of the flat in question on 07.12.2019 as per the

Affordable Group Housing Policy, 2013. That it is the complainant

who has not come forward to take the physical possession of the

flat in question even after repeated reminders.

That since the possession was offered on 07.12.2019 the

complainant was duty bound to make payments on account of Iast

payment, however till date neither has the complainant made the

due payment nor taken the possession. That admittedly the

Respondents sent various reminders to the complainant to take the

possession however to no avail.

10.That the complainant failed to sign and execute the apartment

buyer's agreement even after repeated calls and communication

and the respondent company was forced to send letter dated

13.06.2016 to the complainant requesting the complainant to visit

the office of the respondent for signing the apartment buyer's

agreement. that complainant again failed to come and sign the

apartment buyer's agreement and thus another letter dated

20.02.2017 was issued by the respondent company. lt is submitted

that even though the complainant failed to execute the said

agreement yet the same inscribes the terms of agreement for the

transaction regarding the unit of the complainant. that as per the

apartment buyer's agreement the complainant had to make
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payments for electricity connection charges, powcr backup charges,

piped gas charges, etc. vide clause 2.4. Thus, any payments or

demands raised under the heads of IFSD (lnterest Free Security

Deposit), administration charges, meter connections charges,

advance electricity consumption deposit are within the terms of the

apartment buyer's agreement and nothing illegal has ever been

demanded from the complainant.

11.That the primary relief sought by the complainant being "delay

interest" in handing over the possession is untenahlc in view of the

fact that there was no delay in granting the possession of the flat. lt

is humbly submitted that there was change in the timelines of the

project and the said changes and alteration were not on account of

any attribute due to the negligence or conduct of the respondent. It

is further pertinent to mention that the timeline alteration were on

account of reason beyond the control of the respondent and the

complainant has been aware of the alteration in the time line to

offer possession and completion of the project. Also, the

respondent has offered possession to the complainant way back 0n

07.12.20L9 and till date the complainant has failed to take the

possession thereof.

12. That it is humbly submitted before this hon'ble authority that the

complainant is a regular defaulter and yet the respondent had with

bonafide intention and as a gesture of goodwill, waived off the

entire interest on the delayed payments. That the respondent has

already offered the possession of the flat in question to the

complainant but it is the complainant who has not come forward to

take the physical possession and clear outstanding dues/ final
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demand letter. That the complainant has been repeatedly reminded

of the offer of possession and the respondent has sent many

reminders letters asking the complainant to come forward and take

the physical possession of the flat in question after clearing all the

dues towards the flat in question. That it is the complainant who

has not come forward to take the physical vacant possession the

flat.

13.That it is also submitted that the possession was offered on

07.12.20L9 along with the final demand letter and the complainant

has not paid the outstanding amount till date which amounts to Rs.

1,49,937 /-.
14.That the various contentions raised by the complainant are

fictitious, baseless, vague, wrong and created to misrepresent and

mislead this hon'ble authority, for the reasons stated above. That it

is further submitted that none of the relief as prayed for by the

complainant are sustainable, in the eyes of law. Hence, the

complaint is liable to be dismissed with imposition of exemplary

cost for wasting the precious time and efforts of the Hon'ble

authority. That the present complaint is an utter abuse of the

process of law, and hence deserves to be dismissed.

15. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint

can be decided on the basis of these undisputed documents and

subrnission made by the parties.

E. Jurisdiction ofthe authority
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16.The authority has complete territorial and subject matter

jurisdiction to adjudicate the present complaint for the reasons

given below.

E. I Territorial iurisdiction

As per notification no. 7/92/20L7-1TCP dated 14.12.2017 issued

by Town and Country Planning Department, the iurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. ln the

present case, the project in question is situated within the planning

area of Gurugram District. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

E. II Subiect matter iurisdiction

Section 11(4)(a) of the Act, 201.6 provides that the promoter shall

be responsible to the allottees as per agreement for sale. Section

11(4J[a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligotions, responsibilities qnd t'unctions
under the provisions of this Act or the rules ond regulations mode
thereunder or to the qllottees os per the agreementfor sale, or to
the ossociotion of ollottees, as the case may be, till the
conveyance of oll the opqrtmentsl plots or buildings, as the cose
moy be, to the qllottees, or the common areas to the association
ofollottees or the competent authority, os the cose moy be;
The provision of ossured retums is part of the builder buyer's
agreemenC os per clause 15 of the BBA doted......... Accordingly,
the promoter is responsible for oll obligotions/responsibilities
ond functions including payment of ossured returns os provided
in Builder Buyer's Agreement.

Section 34-Functions of the Authority:
344 of the Act provides to ensure compliance of the obligations
cost upon the promoters, the ollottees ond the reol estote ogents
under this Actand the rules and regulotions made thereunder.
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17. So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by thc promoter leaving aside

compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.

18.0n 10.03.2022 and 25.03.2022 respecrively the respondent/

builder moved tlvo applications i.e., one for waiver of penalty to the

tune of Rs. 1,00,000/- imposed on it for non-execution of BBA and

the other one for permitting it to raise demand qua HVAT as it did

not opt for composirion scheme dated 24.09.2015 notified by the

excise department. It is pleaded by the respondent/builder that

BBA was already executed on 1,7.09.2021 and a copy of the same

could not be placed on file. Even that fact is not disputed on behalf

of the complainant/allottee. So, in view of the factual position the

order dated 08.03.2022 vide which the authority imposed a penalty

on builder for non-executing the BtsA between the parties is hereby

ordered to be rectified and withdrawn.

19. Secondly, it is pleaded on behalf of the builder that the authority

while passing order dated 08.03.2022 observed with regard to the

promoter opting for composition scheme,2017 notified by Excise

and Taxation department, Governmcnt of Haryana dated

24.09.201,5 and VAT being not chargeable from the allottee. It has

been argued that the promoter be allowed to raise demand for

HVAT as he is not covered under the above-mentioned scheme.

Though, copies of order dated 1,6.12.20-19 and 27.01.2020 passed

by the ETO cum accessing authority, Gurugram have been placed on

file along with the application, but that evidence was not adduced
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at the time of disposal of the case. So, these documents cannot be

taken not consideration for rectification of finding with regard to

HVAT and particularly when specific findings have been returned

on the basis of evidence adduced by the parties. Moreover, as per

proviso II to section 39 of the Act of 2016, it is provided that while

rectifying any mistake apparent from the record the authority shall

not amend substantive part of its order.

F. Findings on the relief sought by the complainant.

20. Relief sought by the complainant: The complainant had sought

following relief(s):

(i) Direct the respondent to pay interest @8.65 per centum

as per the prevailing MCLR plus 2 percent, till the rightful

legal possession of the flat is handed over to the

complainant.

21.[n the present complaint, the complainant intends to continue with

the project and is seeking delay possession charges as provided

under the proviso to section 1B(11 of the Act. Sec. 18(11 proviso

reads as under:

Section 78: - Return ofamount and compensotion
lf the promoter fails to complete or is unoble to give possession of on
aportment, plot or building, -

Provided thot where an allottee does not intend to withdrow from the project,
he shqll be poid, by the promoter, interest for every month of deloy, till the
honding over ofthe possession, at such rate os may be prescribed

22.The clause 3(1) of the apartment buyer agreement [in short,

agreementl provides the time period of handing over of possession

and is reproduced below:

3, Possession
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3,7 Unless o longer period is permitted by the DGTC? or in the
policy and subject to the force majeure circumstances qs stated
in clouse 16 hereof, intervention of stotutory quthorities receipt
of occupation certiJicate qnd Limely complionce by the
Apartment Buyer(s) of all his/her/their obligotions, formotities
ond documentotion os prescribed by the Developer for time to
time and not being in defoult under ony part of this Agreement,
including but not limited to timely payment of instolments ofthe
totol cost and other charges qs per the payment plon, stamp
dury ond registration chorges, the Developer proposes to offer
possession of the Soid Apartment to the Aportment Buyer(s)
within 4(four) years from the dote of qpproval of building plans
or grant ofenvironment cleoronce, whichevet is later.

Complaint No. 919 of2021

23.The authority has gone through the possession clause of the

agreement and observes that the respondent-developer proposes

to handover the possession of the allotted unit within a period of

four years from the date of approval of building plans or grant of

environment clearance, whichever is later. As per clause 3.1 of

buyer's agreement the possession of the allotted unit was to be

handed over within four years from the date of approval of building

plans or gran of environment clearance, whichever is later. The

date of environment clearance i.e., 09.03.2015 being later and the

due date of handing over of possession is reckoned from the date of

environment clearance. Therefore, the due date of handing over of

possession comes out to be 09.03.2019. The delay possession

charges shall be payable from the due dare i.e., 09.03.2019 till rhe

expiry of 2 months from the date of offer of possession

(07.02.2020).

24. Accordingly, the complainant is entitled for delayed possession

charges as per the proviso of section 18(1) of the Real Estate

fRegulation and DevelopmentJ Act,2016 at the prescribed rate of

interest i.e., 9.30o/o p.a. for every month of delay on the amount paid

by him to the respondent from the due date of possession i.e.,
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09.03.2019 till the expiry of 2 months from the date of offer of
possession (07.02.2020) or actual taking over of possession

whichever is earlier as per provisions of section 18(1) of the Act

read with rule 15 of the rules and section 19(10) of the Act of 2016.

(ii) Direct the respondent to revoke/cancel/ waive otf/
withdraw all such illegal amounts which the respondent is
demanding from the complainant in the form of taxes,
administration charges, advancc electricity consumption
deposit, holding charges and water security etc.

25.The complainant alleged that the respondent has raised the

demand for illegal charges in name of taxes, administrative charges,

advance electricity consumption charges, holding charges. As per

statement of account dated, L6.12.201,9, attached with offer of

possession, it is evident that the respondent has charged such as

administration charges, taxes, etc., the authority observes as under:

i. Interest Free Security Deposit: In response to the specific

query, the authority is of the view that the interest free

security deposit is to be kept in a separate account which

would be handed over to the association of allottees after the

free maintenance period of the promoter expires. Accordingly,

the promoter is directed to give details of the separate account

to every allottee, and annual statement of deposit be also sent

to them within 3 months ofexpiry of financial year.

ii. Administrative charges: In response to the specific query,

the authority is of the view that the administrative charges are

as per earlier decision of administration on tIUDA pattern, and

these are to meet the misc. expenses for getting the

conveyance done in favour of the allotee. Although, the DTp in

response to CM Window complaint has disallowed the charges

Page 12 of 15



HARERA
M,GURUGRAM

as there was no specific mention that these are for conveyance

deed. Now as per clarification given by counsel for the

complainant, the administrative charges are being raised for

meeting misc. expenses for getting the conveyance deed in

favour of allottee and these are as per the practice allowed by

the administration, and these are allowed.

Meter Connection: The meter connection charges are to be

borne by the allottee accordingly and found to be in order.

Advance electric consumption deposit: This a security

deposit and that too a meagre amount of Rs.3,000/-, the

authority finds no discrepancy in this demand.

VAT:, The promoter has opted for composition scheme for the

period 2014 to 2017 ofscheme notified by Excise and Taxation

Department, Government of Haryana dated 24.09.201.5.

Accordingly, VAT is not chargeable from the allottee.

GST: The authority has decided this issue in the complaint

bearing no.403I of 2079 titled as Varun Gupta V/s Emoar

MGF Land Ltd. wherein it has held that for the projects where

the due date of possession was prior ro 01.07.2017 (date of

coming into force of GST), the rcspondent/promoter is not

entitled to charge any amount towards GST from the

complainant/allottee as the liability of that charge had not

become due up to the due date of possession as per the buyer's

agreements. In the present complaint, the possession of the

subject unit was required to be delivered by 09.03.2019 and

the incidence of CST came into operation thereafter on

Complaint No. 919 of 2021
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0L.07.2017 . However, the demand be raised as per decision of

National Anti-profiteering Authority (GST), New Delhi.

vii. Holding charges: Holding charges would not be charged by

the promoter at any point of time as per law settled by hon'ble

Supreme Court in civil appeal no. 3864-3899/2020. The

complainant is hereby directed to make the payment as per

the above determination to the promoter.

H. Directions ofthe authority

Z6.Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

i. The respondent is directed to pay the interest at the prescribed

rate i.e., 9.30% per annum from every month of delay on the

amount paid by the complainant from due date of possession

i.e.,09.03.2019 till the expiry of 2 months from the date of offer

of possession {07.02.20?.0) or actual taking over of possession

whichever is earlier.

ii. The arrears of interest accrued so far shall pe paid

complainant within 90 days from the date of this order

iv.

rule 16(2) ofthe rules.

The complainant is directed to pay outstanding dues, if any,

after adjustment of interest for the delayed period.

The rate of interest chargeable from the complalnant/allottee

by the promoter, in case of default shall be charged at the

prescribed rate i.e.,9.30% by the respondent/promoter which

to the

as per

llt.

.A is the same rate of interest which the promoter shall be liable to
lA..'
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pay the allottee, in case of default i.e., the delay possession

charges as per section 2(za) ofthe Act.

v. The respondent shall execute the conveyance deed of the

allotted unit within the 3 months from the date of this order.

vi. The respondent shall not charge anything from the

complainant(sl which is not the part ofthe agreement ofsale.

vii. The respondent is not entitled to charge holding charges from

the complainant/allottee at any point of time even after being

part of the builder buyer's agreement as per law settled by

Hon'ble Supreme Court in civil appeal nos. 386438a9 /2OZO on

1,4.72.2020.

27. Complaint stands disposed of.

28. File be consigned to registry.

\t.t - a---->
(Viiay Krr6ar Goyal) IDr. K.K. Khandelwal)

Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated.: 17 ,05.2022
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