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GURUGRAM Complaint No. 350 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no. : 35002021
Date of application : 04.04.2022
Date of decision : 07.12.2022
Satish Kumar Chhabra
R/0: B-290, Sector 26, Noida, U.P. Complainant

110017 Respondent

CORAM: __

Sh. Ashok Sangwan g~ | Member

Sh. Sanjeev Kumar Arora | i Member

APPEARANCE: \eN! [

None A\ ) Complainant
TE Respondent

The present applicati @_" ds @@%@@ﬂf?ﬁ

_ iled for clarification of
order dated 09.03.2022 assed by the authority. The relevant part of the

order for which clarification has been sought is reproduced below:

“The counsel Jor the respondent agrees to consider handing over of the
physical possession of the shop at the allotment rate for pre-revised super
area of473 sq. ft. instead of revised area 0f494.73 sq. ft if the complainant
is willing to make the balance payment with interest at prescribed rate
of 9.30% per annum (ie. MCLR + 2%) otherwise the promoter
respondent can refund the amount after deducting the cancellation
amount on the RERA regulations i.e. up to 10% of the total consideration
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amount.

Both the parties are directed to do the needful accordingly. If there any
dispute between them, respondent shall refund the amount to the
complainant after complainant after deducting 10% of the total sale

consideration as per regulation of RERA.”
The applicant has sought interpretation of the term, ‘otherwise’ (highlighted

in bold) in the above extract of the order. The matter was fixed for hearing

on 07.09.2022 and decided on 07.12.2022.

“The Authority may, di
of the order made’
apparent from the recor

ifthe

Vo years from the date
cetifying any mistake
p it, and shall make

such amendment, : ht to, ? by the parties:
Provided that nt shall be made in respect of any

order against wh appeal h preferréd under this Act:
Provided fur not, while rectifying

any mistake appare )stantive part of its

order passed under

| 4

After going through the record and:t fication filed, the Authority
ecord which needs to be
rectified and the orde :

Thus, in view of the/above; t eli§ tiol mefit [in \Ahe application dated
Bty RECSIRANT
04.04.2022 filed by the complainant for clarification of order dated

speaking.

09.03.2022 passed by the authority and the same is hereby declined.

Sanje Kuma(

ember
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 07.12.2022
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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. - 350 0f 2021
Date of filing complaint: | 04.02.2021
First date of hearing: 31.03.2021
| Date of decision _ : 09.03.2022
Satish Kumar Chhabra
R/o: B-290, Sector 26, Noida, U.P. Complainant
Versus
M/s Ocus Skyscrapper Rea}@y L
R/0: C-94, First ﬂoor Shmahk, New Delhi-

110017 s AVRED TN Respondent
CORAM: j&/ Sl .
Dr. KK Khandelwal = o l Chairman
Shri Vijay Kumar Goyal dhB R’ . Member
APPEARANCE: = (|
Sh. Mayank Sharma [Advocate) l Complainant
Sh. Rahul Rajan (Advocate): Respondent |

ORDER

§ T
: ys,
{@

The present comp]amt has been filed by the complainant/allottee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Aét) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of
the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.
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A. Unit and project related details

2. The particulars of the project, the details of sale consideration, the

amount paid by the complai

nant, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:
S.No.| Heads Information
1. Project name and location | “Ocus Medley”, Sector 99, Gurgaon
2. Project area N ;;1\_0__6.2,5 acres
3. | Nature of the project *,z,ﬂ "'erc1al project
;:.é-»-@-g 4 4» ‘}S»
4. DTCP license no.and _, x?z 9’3‘“0? 2008 dated 27.09.2008 and
validity status x&g% i %\@lid upto 26.09.2025

5. Name of licensee - ,,, ﬂ,ﬂ

s x;é'

| Moonlight Buildwell Pvt. Ltd. and 6
q-,uaOthEIfS

6. | RERA Reglsteredf not

s Reglstered

g B A5

registered | 11218 0f 2017 dated 18.09.2017
RERA Registration valid up| 17.09.2022
to ' g 0| !
7. | Unit no. G-60, Ground floor
g s % “|.[Page 1o, 17 of the complaint]
8. | Unit measuring (super.., | 473'sq.ft"
area) . T&% :_A[ﬁgaﬁfge no. 17 of the complaint]
9. |Revisedarea — [ [+{49473 squft.

'[Page no. 48 of the complaint]

10. | Date of allotment let‘tgr%

_N/A |

11. | Date of execution of
builder buyer agreement

14.08.2013
[Page no. 14 of the complaint]

12. | Possession clause

11

The company based on its present
plans and estimates and subject t¢
all just exceptions endeavors td
complete construction of the said
building/said unit within a period
of sixty (60) months from the
date of this agreement unless
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there shall be delay or failure due td
department delay or due to any
circumstances beyond the power
and control of the company or force
majeure conditions including buf
not limited to reasons mentioned ir
clause 11(b) and 11(c) or due td
failure of the allottee(s) to pay in
time the total price and othes
charges and dues/payments
mentioned in this agreement or any
failure on the part of the allottee(s]
o ﬂ;g”asblde by all or any of the terms
&GRS %‘@mpdltlons of this agreement. Ir
% ﬁlere is any delay on the part
ﬁ . the allottee(s) in making of
Pl payments to the company ther
' s“4 notwithstanding rights available tc
‘, P 'he\ c’ompany elsewhere in this
j& ) o ‘contract, . the  period for
| o 1mplementat10n of the project shal
: .also be gxtended by a span of time
equlvalent to each delay on the part
of the | allottee[s) in remitting
payment(s) ~to the company
_ | (émp'l;aﬁs"*supplled]
13. | Due date of dellvgﬁ 0f;' 14.08.2018 "

possession e ‘Caiculated from the date of the
r& 'i_i' _%gq%ement

frof o

e i e

-
=
i
|

14. | Total sale consideration  |'Rs.61,33,391/-

[As per payment plan at page no. 30
| — | ]]¢] of the complaint]

15. | Total amount paid by the "Rs. 30,43,468/-

complainant [As per all the receipts annexed
with the complaint at page no. 42-
48]

Rs.30,63,521/-

[As per final statement of accounts
annexed with the reply at page
no.24|

16. | Payment plan Construction linked payment plan
[As per page no. 30 of complaint]

1P]
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17. | Offer of possession 25.10.2018
[Annexure R/3 on page 16 of the
reply]

18. | Occupation Certificate 25.09.2018

[Annexure R/2 on page 14 of the
reply]

19. | Cancellation letter 11.05.2020

[Annexure P/8 on page 55 of the
complaint]

20. |Delay in delivery of | 4 months 11 days
possession till offer of|
possession(25.10.2018) 4+ 5\
2 months i.e. 25.12. 201@;}

Facts of the complaint:

:*'9%%\»« L
That the complamantwgf appr gghed by representatives of the
company. who promlsed gq.gc; i'e}:urn on investment if the
complainant booked a property in the project Ocus Medley, there
after the complainant invested their hard earned money to book
shop no-G- 60(ground’ ﬂoqr) area-43.94 sq. m. ie 473 sq. ft. In
project Ocus Medley, Segtor 99 Gurgaon, Haryana. For a total sum
of 33,391/- Being develqged, ap.gd, rgarkgted by Ocus Skyscraper
Reality Ltd. havmg its office at MS 3§ Green Park, Main market
Delhi and at Ocus x?l"echnopohs,gGolf Course road, Sector-54,
Gurugram, Haryana and ﬁl]ed appllcatlon form and made a
payment of Rs. 400 000/ and ‘the complainant till date have
invested a total amount of Rs.31,16,659/-on different dates.

Payment Details are given in table below.

S.No Date Amount

1, 15.11.2012 4,00,000/-

2 30.01.2013 7,25,516/-

3. 17.04.2013 5,64,704/-

4 | 25.06.2014 6,76,715/- J
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5. 16.07.2014 49,427/
6. 26.07.2014 6,835/-
7. 30.09.2014 6,73,728/-
8. 15.11.2014 6,805/-
9. 28.06.2017 16,929/-
Total 31,16,659/- T

That after a gap of about 10 months a builder buyer agreement
dated. 14.08.2013 was executed between the complainant and the
the 60 months for possesswn mLﬁtart from the date of execution

:_-*" 4'@;@, of booking of the shop.

‘& h :?

That the complamangéreienmd \a - notlce/demand from the

respondent regardmg, thé arbltr ary il

amount of the booke% property m the concerned project, that the
complainant after the mcrease lp area and price of the property
informed the bu1lder aboé@t his dissatisfaction as the price of the
property was increased Without his consent'and as he didn't want
to invest more in the prope;:g/ after- see the substandard
development of the property and arbltrary increase in price of the
property the complaipant*requested the respondent to allot him a

smaller property and to return the excess amount deposited by

% : 1< | %
' J 1 L J %

That after many telephonic conversation between the
complainant and the respondent, the complainant did not receive
any satisfactory response from the respondent and the
complainant was forced to send a letter dated 26.05.2019 to
respondent to allot him a smaller property and to return the

excess amount deposited by him.
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That the respondent after a month responded vide email dated

16.07.2019 and informed the complainant about the non-
availability of the any smaller unit) but deliberately didn't

respond to return of the deposited amount by the complainant

That after many emails and telephonic follow-ups the OP
responded and called the complainant for a meeting, during which
the complainant gave a post-dated cheque dated-15.03 2020 for

Rs.300000/-to the respondentm-’yyith the understanding that

representative of the responﬁde’ t W ?‘il'l'il_discuss the request/issue of
the complainant with the comp ny: __:rpanagement and will inform
the complainant, but to the uttér surprlse of the complainant the
OP without giving any mformatmn regardlng the discussion with
management directly submitted the above said cheque which got
dishonoured, as; “there was no. communication from the
respondent for 'w'hiéh tile %?cofhpliainant ‘sent a email dated
19.03.2020 regardmg*the mls—use of the above said cheque give in
good faith by the responﬂéﬁt - ‘

That on 11.05.2020 the complamant rzecewed a cancellation letter
from the respondent regardmg the property booked by the
complainant and’ on 20 05 2020 ‘the complainant received an
email directing him to further pay Rs.63,50,323/- over the already
paid amount of Rs 31,16,659/- that is even more then the agreed
cost/amount of the property of Rs.61,33,391 /- which clearly
shows the mens rea and malafide intention of the respondent

towards their buyers.

That when the complainant tried to communicate with the

respondent, the respondent is not responding to the queries of the
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13.

14.

-
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complainant, it appears that the respondent is deliberately not

responding to the complainant and hence the complainant has lost
all his faith in the respondent. it is crystal clear that the
respondent is trying to cheat the complainant and done gross

breach of trust for which the complainant is suffering.

That the cause of action for filing this complaint arose in May
2020 and is continuous, when the respondent has failed to deliver
the possession of the flat till date and is demandmg illegal interest

and penalty from the complam“ﬁ t@“‘*

AR
Relief sought by the complal%?ﬁnfft%{’_ S
« B . g{% \’v‘ \ -.
The complainant has soﬁ%htéoﬁ"‘ ing .;'

%‘" 4 4
f )
i. Direct the respondent to- géliver shop of same size as booked

by the complamarx‘t on the same prlce

ii. Direct the "respondent to mthdraw the cancellation
notice/letter and not to proceed with the cancellation process
of the shop /property and not to create any third party right by

re-allotment of the propei‘ty to any other person.

At the outset, it is subml%ted that the complamant has booked a

Reply by respondent &

unit being no. G-60, admeasurmg 473 sq. ft. for a consideration of
Rs.70,40,624 /-, in the project of the respondent being “Ocus
Medley”. The builder buyer agreement for the said Unit was
executed between the parties on 14.08.2013.

The complainant is misrepresenting before this Ld. Authority in
his complaint that the said unit was to be handed over in 60

months from the date of execution of the said agreement.

Page 7 of 16



15.

16.

17.

18.

i HARERA

& GURUGRAM Complaint No 350 of 2021

However, it was agreed in the Clause 11 (a) read with clause 14 of
the said agreement that the construction of the said unit shall be
completed within 66 months from the date of execution of said
agreement. Thus, the respondent was under an obligation to
complete the said unit by 13.02.2019. As agreed in the said
agreement in clause 10 that there can be change in the area of the

said unit by +25% on final layout of the project.

However, in order to deliver the.sald unit to the complainant
before the time period promlsed;«"".s:e’respondent was constructing
the said project at a fast 'paﬁe and therefore, the same was
completed in September 301& lt 1s most respectfully submitted
that the respondent had O‘btamed the occupation certificate with
respect to said pr0]ect on 25 09. 2018 Thus, the respondent
offered the possessmn of gthe sald umt to the complainant vide

letter, dated 25. 10 2018 t

It is very pertinent to _.,_I;neﬁ.tlwa_h here that.the.above fact has been
very cleverly concealed bythe cemplairiant and hence, the present
complaint ought to be diﬁsg‘_niélseé on the ground of concealment as
well as on the ground th;t_ t?ll.‘llegcomplainant was misleading this

Ld. Authority.

Despite receiving the above letter / emails for offer of possession
from the respondent, the complainant did not come forward to

take over the said unit by paying outstanding amount.

Although the respondent was not under any obligation to send
any reminders to the complainant to make the outstanding
payments, it is humbly submitted that the respondent had in fact,

addressed numerous reminders to the complainant for payment
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of the balance consideration with respect to the said unit. The said

reminders are listed herein below:

Sr. No. Date of Letter / Email
3 05.12.2018
09.01.2019
19.04.2019
20.05.2019
18.12.2019

04.02. zqzo

Of ©Of N o v B W

19. In view of the above, ‘i't 153{, s?bﬁgr%gd that the complainant is
chronic defaulters’ as he haé failed*and neglected to make timely
payments with respect to the said unit despite numerous
reminders addressed to him. | The above default has been
committed by the cdmglgment desplte knowing the fact that
timely payment of the cen51d§rago_n of the sald unit is essence of
the said agreement as ﬁéagfrecorded il the said agreement at
clause no. 8. The comp ;;M hdv also not made the timely
payment of the mstalmenﬁ e%en when the said project was under
construction. Se?eral remmders seeklng demand of the due
instalments for the sald Units were also sent to the complainant
prior to the offering of possession and the same are being

reproduced herein:

Sr. no. | Dates of letters/email
1. 31.03.2018
2. 07.03.2018
3 09.02.2018 |
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4 17.01,2017
5 21.12.2016
6. 30.11.2016
7 12.05.2016
g 06.07.2016
9 19.04.2016
10. 16.04.2015
11. 13.03.2015
12. 16.02.2015
13. 03042014, 2
14.

Despite the above defaults of .ﬂie&pomplamant the respondent has

also waived off delay, pagjl,é it mgerest of an amount of

tiol %ﬂ

Rs.54,584 /- from thewéuféﬁgndiﬁga pﬁymmxt to be made by the

e etal ]

> f

% | *i

complainant.

It is submitted thq,,t the cemplamant has failed and neglected to

make the balance’ paymer%ts with respect to the said unit till date.
It is submitted that an ameunt of 38,37 -313/- is outstanding from
the complainant towards»the con51derat10n of the said Unit which
is apart from the, outs%andmg delayed payment interest of
Rs.31,70,619/- Wthh;z haS% been calculated till the date of
cancellation of the said 1§n1}. Thus, an amount of Rs.71,47,459/-
was outstanding payment due and payable with respect to the

said unit by the complainant to the respondent.

It is further submitted that the complainant in his email, dated
26.05.2019, has clearly shown his inability / constraint to pay the
balance amount and has sought cancellation of his allotment and
requested for refund of his principle amount or on the contrary

has sought smaller unit as he is unable to pool money to pay the
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balance consideration for the said unit. The email of the

complainant was duly replied by the respondent vide email, dated
16.07.2019, wherein the respondent has clearly stated that they
do not have any other unit available. The cheque which was
presented by the respondent on assurance by the complainant
that the same shall be honoured on presentation. However, the
same got dishonoured, which is criminal offence under section

138 of Negotiable Instrument Act 1881, but as a gesture of

goodwill, the respondent ﬁlet@ ;_a;lmmal complainant against the

complainant.

A perusal of the above. emgﬁi oi}tge tqmplamant clearly shows that
it is the complamant who is seekmg cancellatlon of his booking
and is not ready to. fulﬁl his ohhgatxon as agreed under the said
agreement. The | cprhplamant has nowhere written that the
respondent had delayed mghandlng 0ver the possession of the said

-

unit or that the respondept has not fu}ﬁlled its obligations or is

g

» .?’ i
deficient in services. "&.&-‘% P
&"""A._‘ ‘é.: l?“‘_ % g T o G

It is submitted that the respondenthas completed the said project
and said unit before the time périod promised to the complainant.
Despite the above efforts, the complamant has always defaulted in
making the tlmely payment of the instalment / outstanding
amount. Thus, left with no option and after waiting for almost two
years after offering the possession of the said unit, the respondent

cancelled the said unit of the complainant on 11.05.2020.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint
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can be decided on the basis of these undisputed documents and

submission made by the parties.

Jurisdiction of the authority:

The plea of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction =~

ARy
17-1TCP dated 14.12.2017 issued

As per notification no. 1/92/2

. _.ﬁ;..'v‘ } 3‘ W -
by Town and Countr__yf‘ﬁ@nnigg _;ggart;ﬁent, the jurisdiction of
Real Estate Regulatory’ Authority, Gurugram shall be entire

Gurugram Distri_ﬁct.*iTér all "purpose’ with " offices situated in
Gurugram. In the; present g:‘aS‘t;-, the Err;ject in'question is situated
within the planning a_n’eef% 0f=;Glifugram district. Therefore, this
authority has complete t%rritorial iurisdic_tion to deal with the

present complaint. w;;“% TE
E.II Subject matten;;«iunjfsdigtign-_r_
v ;- ? & y &

Section 11(4)(a) of the Acﬁ 2016 piioi{igiesﬁ that the promoter shall
UL L ol -
be responsible to. the \allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;
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Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations

cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complamant at a_later stage.

.....

F.1 Direct the respondent tO,@dEL%Vel‘ shop of same size as booked

F.2

X

by the complamant on the same prlce

Considering the aboge mentloned facts, the-authority observes
that the respond?t}t_v:?ezzett?r Qated 25: 10. 2018 had intimated
the allottee aboutithe mcrease in SUper aréa from 473 sq. ft. to
494.73 sq. ft. The respog;lent has 1ncreased the super area by
21.73 sq. ft. In other words, the area-of the said unit has been

increased by 4.59%. & /4 ¥ ).
Direct the respondent to withdraw the cancellation
notice/letter and not to proceed with the cancellation process

of the shop/property and not to create any third party right

by re-allotment of the property to any other person.

The complainant was allotted unit no G- 60 on ground floor in the
project “Ocus Medly” by the respondent builder on the basis of
booking on 15.11.2012 for a total consideration of Rs. 61,33,391/-

under the construction linked payment plan given on page 30 of
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the complaint. After that BBA was executed on 14.08.2013, the

respondent builder continued to receive the payments against the
allotted unit. It has brought on record that the complainant had
deposited several amounts against the allotted unit and paid a
total sum of Rs.30,63,521/- as per final statement of accounts at
page 24 of reply. The complainant has paid around 50% of the
total sale consideration It is also a fact that demand for remaining
amount was raised against the allottee The respondent builder
""tgd 05.12.2018, 09.01.2019,
,QZO raising demand for the

placed on record remin@,‘§5§‘
o

19.04.2019, 04.02.2020 an&k

amount due, but did ngt’ggt ahy «fp'(;s‘i«tib‘“'e result. So, it ultimately
led to cancellation’ of h\flis“' umt \nde letter dated 11.05.2020
pertaining to caneellatfon of: th;e allotted unit on account of non-

payment of dues. _ ]
' i | 5 §§
However, there 'is noth:mg on record to show that after

cancellation of the allotteé umt v1de letter dated 11.05.2020 the
respondent builder returrf%d the '_t;;;mmg paid up amount to the
complainant after deductmg%b% ﬁf total pnce of the said unit as
per clause 4 of the buye;gs gg@emen&dated 14.08. 2013. So, on
this ground alone,--the cancellation-of-allotted unit is liable to be
set aside. Even othefwise the-cancellation of the allotted unit by
the respondent builder is not as per the provisions of regulation
11 of 2018 framed by the Haryana Real Estate Regulatory
Authority, Gurugram providing deduction of 10% of total sale
consideration as earnest money and sending the remaining
amount to the allottee immediately. But that was also not done. So,
on this ground also the cancellation of allottee unit is not valid in

the eyes of law.
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The counsel for the complainant has stated at bar that the
respondent has offered the possession of the unit by increasing
the area of the shop and demanding more money. As such he has
not taken the possession of the said shop and subsequently, the

respondent has cancelled the unit vide letter dated 11.05.2020.

The counsel for the respondent has increased the super area
without the consent of the complainant and even without
obtaining the approval of bulldmg plans. As such the respondent
cannot charge extra amount: pf t,he'mt:reased area. The counsel for

S
the respondent agrees to coﬁeﬁ handmg over of the physical

possession of the shop a’; ghe a,éi trhent rate for pre-revised super
area of 473 sq. ft. lnst9§3 ngéwsei area of 494.73 sq. ft if the
complainant is wﬂling to make the balance payment with interest
at prescribed rate: of 9.30% per annum _(ie. MCLR + 2%)
otherwise the prérﬁoter i‘}ésp:éndent can refund the amount after
deducting the cancellaﬁén amount on the RERA regulations i.e. up

to 10% of the total conmdieratmn amount

Both the parties are dlrected to do the. needful accordingly. If

there any dlSpute between tkf“em, rgspondent shall refund the

amount to the complamant qfter ‘deducting 10% of the total sale
A

F }‘ §
consideration as per regulatlon of RERA.

Directions of the authority:

Hence, the authority hereby passes this order and issue the
following directions under section 37 of the Act of 2016 to ensure
compliance of obligation cast upon the promoter as per the
function entrusted to the authority under section 34(f) of the Act
of 2016:
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The respondent is directed to hand over the physical
possession of the shop at the allotment rate for pre
revised super area of 473 sq. ft instead of 494.73 sq. ft.
after receiving the remaining amount due besides
interest at the prescribed rate of 9.30% p.a. against that
unit (473 sq. ft.) within 90 days.

If either of the party fails to comply with the above-
mentioned directions w1thm the stipulated period, then
the allottee shall bi_\_e»- "'}fur}ded the amount deposited with
the respondent buud%gfter deduction of 10% of total

sale considerati6n as per regulation of RERA.

et I B it
T T .,

28. Complaint stands dis.p'p’s._'e-ﬁ of. A

29. File be consigned toregistry.

SRR /ST A—1

(Vi uay Kumar Gbyal) [Dr KK Khandelwal)

%

Member “"TF RE : Chairman

Haryana Real Estate Regulatory Authorlty Gurugram

Dated: 09 03, gofzm

Page 16 of 16



