HARERA

® GURUGRAM | Complaint No. 1706-2022
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. ¢ 1706 0f 2022
Date of filing complaint : 20.04.2022
First date of hearing + 08.07.2022
Date of decision ¢ 14.02.2023
Sumit Dahiya |
Both R/0: -DP_223, Pitampura, Delhi Complainant
Versus
1 | M/s SS Group Pvt. Limited
2 | M/s Shiva Profins Pvt. Ltd Respondents
Regd. Office at: 4" floor, The Plaza, [FFCO
Chowk, M.G. Road |

CORAM: i
Shri Vijay Kumar Goyal | Member
Shri Ashok Sangwan Member
APPEARANCE: '

Sh. Sanjeev Sharma Advocate for the mmpléinants
Ms. Rahul Bhardwaj Advocates for the respu.nq.ents

ORDER

The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation of section

11(#)(a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions
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A. Unit and project related details
2.

HARERA
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under the provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale executed inter se.

The particulars of unit details, sale consideration, the amount paid by the
complainant, date of proposed handing over the possession, delay period,
if any, have been detailed in the following tabular form:
S.N. | Particulars Details
1. | Name of the project “The Leaf”, Sector 85, Gurugram
2. | Nature of project Group Housing Complex
3. | RERA Registered/ Not| Registered
Registered 23 0f2019 dated 01.05.2019
4 | DTPC License no. 81 0f 2011 dated 16.09.2011
Validity upto 15.09.2024
Licensed area 1.9 “d‘ﬂe
5 | Unit no. 4C, 4" floor, Building No. 1
[page no. 33 of reply]
6 Unit measuring 1695 Sq. Ft.
(Page no. 33 of reply]
7 Date of Allotment 08.09.2012
(Page no. 23 of reply)
8 Date of execution of|17.10.2013.
floor buyer’s (Page no. 32 of reply)
agreement
9. Possession clause 8. Possession
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8.1 Time of handing over the
possession

8.1 (a) subject to terms of this
clause and subject to the flat
buyer(s) having complied with all
the terms and conditions of this
agreement and not being in
default under any of the
provisions of this agreement and
complied with all provisions,
formalities, documentation etc, as

prescribed by the developer, the

developer proposes to
handover the possession of the

flat within a period of thirty six
months from the date of signing

of this agreement. The flat
buyer(s) agrees and understands
that the developer shall be
entitled to a grace period of 90
days, after the expiry of thirty-six
months or such extended period,
for applying and obtaining
occupation certificate in respect
of the Group Housing Complex.|

0. | Due date of possession

17.10.2016

(Calculated from the date of
signing of buyer agreement)

Grace period not allowed

1. | Total sale consideration

Rs.91,10,925/-
(Page no. 34 of reply)

2. | Total amount paid by
the complainant

Rs. 68,19,794 /-
(As alleged by the complainant)

3. | Occupation certificate

09.05.2022
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B.

3.
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dated (Page no. 71 of reply)
14. | Offer of possession 12.05.2022
(As per page no. 74 of reply)

Facl

Th
Fla
res
the

oV

s of the complaint

at the complainant booked a residential flat bearing unit no. 4C, 4
or, Tower/Building T-1, admeasuring 1645 Sq. ft. along with one
erved car parking in the said project floated by the respondents and on
inducement that the possession of the unit purchased shall be handed

er on time with all amenities as promised. whereby the complainant had

paid booking amount of Rs. 7,50,000/-.

Thi
agt
agr

at the complainant and the respondents entered into the buyer's
eement on 17.10.2013. However, ‘as per clause 8.1 of the buyer's

eement, the possession of the unit was to be handed over 36 months

fro

the date of signing of the agreement, i.e., September 2016.

That the total sale consideration for the unit no. 4C, 4% Floor,

tower/building T-1, admeasuring 1645 Sq. ft. in the project i.e., “THE

L

F" was fixed at Rs. 91,10,925/-. The point of consideration in the

buyer’s agreement is the sale price which the respondents had fixed

w

the

erein the respondents have charged complainant fraudulently twice in

name of preferential location charges under clause 1.2 (a) which is

equivalent to Rs. 3,70,125/-. It is submitted that the complainant never

reg
the

all¢

uested the respondent for any particular location or floor and based on
inventory available with the respondents, the unit in question was

ptted to the complainants and when the complainant questioned about
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the difference between the two PLCs, the response which was received by

th¢ complainant was that one PLC is Park or Corner and the other is Park
and Corner.

That is submitted that the possession was to be handed over to the
complainant by October 2016 but the same did not happen even till today,
being delay of more than 5 years despite the fact that the complainants
haye made a total payment of Rs. 68,19,794/- from July 2012 to March
2018 itself based on the demands raised by the respondents.

C. | Relief sought by the complainant.

The complainant has sought following relief:

i)  Direct the respondent to pay delay possession charge at the
wrescribed rate of interest.

Reply by the respondent,

) of Rs 35/- per sq.ft. to be payable as per the payment plan. It is
submitted the total sale consideration of the flat booked by the
complainant was Rs. 91,10,925/-. However, it is submitted that the sale
consideration amount was extensive of the registration charges, stamp
duty charges, service tax and other charges which were to be paid by the

complainant at the applicable stage. It is submitted that complainant
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11.
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defaulted in making payments towards the agreed sale consideration of

the flat from the very inception, i.e,, after signing the allotment letter.

That the complainant has no cause of action to file the present complaint
as the same is based on an erroneous interpretation of the provisions of
the act as well as an incorrect understanding of the terms and conditions
of the flat buyer's agreement dated 17.10.2013. It is further submitted that

the complainant is an investor and have booked the unit in question to

offered the possession of the unit to the complainant after the receipt of
ocdupation certificate subject to the payment of the remaining dues by the
complainant vide offer of possession letter dated 16.05.2022 The
complainant has failed to clear the demand raised qua offer of possession
as on date.

It i§ pertinent to note that the construction of the project was stopped on
account of the NGT order prohibiting construction (structural) activity of
any kind in the entire NCR by any person, private or government
authority. It is submitted that vide order dated 20.07.2016 NGT placed
sudden ban on the entry of diesel trucks more than ten years old and said
at no vehicle from outside or within Delhi will be permitted to transport
any construction material. Since the construction activity was suddenly
stopped, after the lifting of the ban it took some time for mobilization of

the work by various agencies employed with the respondents. The date of
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13.
14.

E.
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thé completion of the project therefore comes out to be 04.01.2017. In

ders in view of the hurdles fa@adhythem due to covid-19.

It is pertinent to note that the compensation in the form of interest on

recprd. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents and submission made
by the parties.

Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdigtion to adjudicate the present complaint for the reasons given

below.
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E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana, the jurisdiction of Haryana
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
district for all purposes. In the present case, the project in question is
sityated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.

E. Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter | shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder: '

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations. made thereunder or te the allottees
as per the agreement for sale, or to the association of
allottees, as the case may.be, till the conveyance of all
the apartments, plots or buildings, as the case may
be, to the allottees, or the common areas to the
association of allottees or the competent authority, as
the case may be.

15. So, in view of the provisions of the Act quoted above, the authority has

conplete jurisdiction to decide the complaint regarding non-compliance of

F.| Findings on the objections raised by the respondent.

F.I  Objection regarding the complainants being investor
and delay due to force majeure.
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It is pleaded on behalf of respondent that complainants are an investor

and
the

ma

hot consumer. So, she is entitled to any protection under the Act and
complaint filed by her under Section 31 of the Act, 2016 is not
intainable. It is pleaded that the preamble of the Act, states that the Act
is enacted to protect the interest of consumers of the real estate sector.
The Authority observes that the respondent is correct in stating that the

Actis enacted to protect the interest of consumers of the real estate sector.

contravenes or violates any provisions of the Act or rules or regulations
mage thereunder. Upon careful perusal of all the terms and conditions of
thelbuyer's agreement, it is revealed that the complainants are buyers and
paid considerable amount towards purchase of subject unit. At this stage,
it ig important to stress upon the definition of the term allottee under the

Actjand the same is reproduced below for ready reference:

“Z(d) ‘allottee’ in relation to a real estate project means the
person to whom a plot, apartment or building, as the case may
be, has been allotted, sold(whether as freehold or leasehold ) or
otherwise transferred by the promoter, and includes the person
who subsequently acquires the said allotment through sale,
transfer or otherwise but does not include a person to whom such
plot, apartment or building, as the case may be, is given on rent."

In view of above-mentioned definition of allottee as well as the terms and
congditions of the buyer’s agreement executed between the parties, it is
crystal clear that the complainants are an allottees as the subject unit

allofted to them by the respondent/promoter. The concept of investor is
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not defined or referred in the Act of 2016. As per definition under section

2 af the Act, there will be ‘promoter’ and ‘allottee’ and there cannot be a
pa
Tribunal in its order dated 29.01.2019 in appeal No.0006000000010557

having a status of ‘investor’. The Maharashtra Real Estate Appellate

titled as M/s Srushti Sangam Developers Pvt Ltd. Vs Sarvapriya Leasing
(P) Ltd. and anr. has also held that the concept of investor is not defined
or referred in the Act. Thus, the contention of promoter that the allottee
being an investor is not entitled to protection of this Act also stands
rejected. _

Fufther, the respondent-promoters raised the contention that the
construction of the project was delayed due to force majeure conditions
such as commonwealth games held in Delhi, shortage of labour due to
implementation of various social schemes by Government of India, slow
page of construction due to a dispute with the contractor, demonetisation,
logkdown due to covid-19 various orders passed by NGT and weather
copditions in Gurugram and non-payment of instalment by different
allpttees of the project but all the pleas advanced in this regard are devoid
of merit. The flat buyer’s agreement was executed between the parties on
20,03.2012 and the events taking place such as holding of commonwealth
games, dispute with the contractor, implementation of various schemes by
central govt. etc. do not have any impact on the project being developed by
the respondent. Though some allottees may not be regular in paying the
amount due but whether the interest of all the stakeholders concerned
with the said project be put on hold due to fault of on hold due to fault of
some of the allottees. Thus, the promoter respondent cannot be given any
leniency on based of aforesaid reasons and it is well settled principle that a

son cannot take benefit of his own wrong.

Page 10 0of 16




HARERA
2 GURUGRAM Complaint No. 17062022,

G. Findings on the relief sought by the complainant.

G.I Direct the respondent to pay delay possession charge along

with prescribed rate of interest.

19. In the present complaint, the counsel for the complainant states that the
offer of possession of unit was made on 12.05.2022 after pbtaining
ocgupation certificate on 09.05.2022 with undue demands. Further even
pripr to above offer of possession, there is delay in making the offer as the
dug¢ date of handing over of possession was 17.10.2016. The complaint
was filed on 20.04.2022 after the demand for outstanding dues were made
to the allottee to take possession. Accordingly, the allottee from the due
da .
pos
entitled for delay possession charges as provided under the proviso to

section 18(1) of the Act. Sec. 18(1) proviso reads as under.

of delivery of possession i, 17.10.2016 till date of offer of

session never intended to withdraw from the project, accordingly

“Section  18: - Return of amount and
compensation A

18(1). If the promoter fails to complete or is unable
to give possession of an apartment, plot, or building,

...........................

Provided-that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may
be prescribed.”

20. Clapse 8.1 of the flat buyer’s agreement provides the time period of

handing over possession and the same is reproduced below:

“Clause 8.1 (a) subject to terms of this clause and
subject to the flat buyer(s) having complied with all
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the terms and conditions of this agreement and not
being in default under any of the provisions of this
agreement and complied with all provisions,
formalities, documentation etc. as prescribed by the
developer, the developer proposes to handover the
possession of the flat within a period of thirty six
months from the date of signing of this agreement.
However, this period will automatically stand
extended for the time taken in getting the building
plans sanctioned. The flat buyer(s) agrees and
understands that the developer shall be entitled to a
grace period of 90 days, after the expiry of thirty-six
months or such extended period , for applying and
obtaining occupation certificate in respect of the
Group Housing Complex. .

At the inception, it is relevant to comment on the pre-set possession clause

of

the buyer's agreement wherein the possession has been subjected to

numerous terms and conditions and force majeure circumstances. The

drafting of this clause is not only vague but so heavily loaded in favour of

the promoters that even a single default by the allottee in fulfilling

obligations, formalities and documentations etc. as prescribed by the

prdmoter may make the pessession clause irrelevant for the purpose of

allgttee and the commitment date for handing over possession loses its

megning. The incorporation of such clause in the buyer's agreement by the

pramoter is just to evade the liability towards timely delivery of subject

unit and to deprive-the allottee of his right accruing after delay in

possession. This is just to comment as to how the builders have misused

his| dominant position and drafted such mischievous clause in the

agreement and the allottee is left with no option but to sign on the dotted

lings.

Ad

missibility of grace period: The promoter has proposed to hand over

the possession of the unit within a period of 36 months from the date

sig

ning of flat buyer's agreement, whichever is later, the buyer's
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agreement was executed on 17.10.2013. So, the due date is calculated from

the|date of execution of buyer's agreement i.e., 17.10.2016. Further it was

possession within the time limit prescribed by them in the flat buyer’s
agreement. As per the settled law, -one cannot be allowed to take
advantage of his own wrongs. Accordingly, this grace period of 90 days

cannot be allowed to the promoter.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at the
prescribed rate of interest.on the amount already paid by him. However,
prdviso to section 18 provides that where an allottee does not intend to
withdraw from the project; he shall be paid, by the promoter, interest for
every month of delay, till the handing over of possession, at such rate as
may be prescribed and it has been prescribed under rule 15 of the rules.

Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]

(1)  For the purpaose of proviso to section 12; section
18; and sub-sections (4) and (7) of section 19, the
“interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of
lending rate +2%.:
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Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in
use, it shall be replaced by such benchmark
lending rates which the State Bank of India may
fix from time to time for lending to the general
public.

legislature in its wisdom in the subordinate legislation under the

pr

intgrest. The rate of interest so determined by the legislature, is

ision of rule 15 of the rules, has determined the prescribed rate of

reasonable and if the said rule is followed to award the interest, it will

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottees, in case of default. The

relevant section is reproduced below: -

“(za) "interest" means the rates of interest payable by
the promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to
pay the allottee, in case of default.

the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount
or part thereof and interest thereon is refunded, and
the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”
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Therefore, interest on the delay payments from the complainants shall be
charged at the prescribed rate i.e, 10.60% by the respondent/promoter
which is the same as is being granted to the complainants in case of
delayed possession charges.

Further, the complainant has pleaded that the respondent builder raised
undue demands w.r.t. the PLC which is not justified and be struck off. The
respondents in this regard took a plea that the demand of PLC charges are
as per buyers agreement and allottee is required to make outstanding
duds alongwith interest. From the abeve stated facts, the respondent is
directed to issue a revised statement of account after adjusting the delay
possession charges and justification of additional PLC charges shall be
given, if the same is not part of buyer's agreement then it shall not be
included and possession shall be handed over after payment of

outstanding dues.

ons of the authority

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations

cast upon the prometer as per the function entrusted to the authority
under section 34(f):

. The respondent is directed to pay interest at the prescribed rate
of 10.60% p.a. for every month of delay from the due date of
possession ie, 17.10.2016 till the offer of possession i.e,
12.05.2022 plus two months ie, 12.07.2022 to the

complainant(s).
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1.

The arrears of such interest accrued from due date of possession
till its admissibility as per direction (i) above shall be paid by the
promoters to the allottee within a period of 90 days from date of
this order as per rule 16(2) of the rules.

The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period against his unit to
be paid by the respondent.

The rate of interest chargeable from the allottee by the
promoter, in case of d_et_';lﬁi’t_shail be charged at the prescribed
rate i.e., 10.60% by-.the'::ESpulident/prnmoter which is the same
rate of interest which the promoter shall be liable to pay the
allottee, in case of default i.e., the delayed possession charges as

per section 2(za) of the Act

30. Complaint stands disposed of.

31. File be congigned to registry.

Dated: 1

i

/,/ - ,/ \" ] =
(Ashok Sangwan) (Vijay Kum;l]

Me t}'ler Member
Haryana Real Estate Regulatory Authority, Gurugram
4.02.2023
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