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BEFORE THE HARYANA REAI, ESTATE
REGULATORY AUTHORITY, GURUGRAM

conplarnt No. 1b1 of 2019

Date offiling complaint
161of2019
14.o7,2019
24,02,2023

Gurjeet Kalsi
R/O: - E-77,orienral Homes. Sushant r.ok
Phase-3, Secto. - 57, Curugram

lvlls SS G.oup Pvt. Lim,red
Regd. Officeat - SS House, plorno.TZ,
Sector'44, curugram, Haryana-122003

ORAAI:

hri vLiay Kumar Coyal

PPI,ARANIE:

h. Sanleev Sharma Advocate lor the complainant
h. CK Sharma and Dhruv Advocates ior the rerpondenr

ORDI,R

present complaint has been filed by the comptainant/a ottee

ersection 3l ofthe RealEstate (Regutation and Devetopment) Act,

6 (in short, the Act) read with rule 28 otthe Haryana Real Estate

ulation and Developmentl Rules, 2017 [in shorr the Rutes] for

hrisanjeev KumarArora

(Re



2

HARERA
GURUGRAN/ CotrrplaintNo. 161 of 2019

lation of section 11(41[a) of the Act wherein it is inter alia

pr scribed that the promoter shall be responsible for all obtisations,
ponsibilities and functions under the provisjon ot the Act or rhe

aE

Uni
'Ih

th

s and regulations made there under or ro rhe allottee as per rhe

eement for sale executed inter se

and prolect related dera s
particulars olunit details, sale considerarion, rhe amount paid by

complainant, date ofproposed handtng over the possession, detav

rod. rlan). hdve been derarledrnthe tot.owrng ldbutar torm:

Details

'The Leaf, Se(or
Gurugram

12B, 12,r Floor,-lowe12

IBBA on page no. 24 ol

r0_09_20t2

(Page no. 22 ofthe
complaint)

84.85,

08.08.2013

(on pase no. 23 oi
complainrl

. unrt sdmeasuring 1620 sq. ft.

IBBA on page no.24 of
complaintl

Sr-

r"l

l
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8, Poss€ssion

8.1r Time of handing ov€r
the possession

with atl

8.1 (a) subjed to terms of
this clause and subject to the
fl at buyer(s) having compt,ed
with all rhe terms and
conditions of this agreement
and not being jn defauh
und€rany ofthe provisions of
thrs agreernent and complLed

formalities. documentati.n
etc. as prescribed by rhe
developer, thc developer
propos€s ro handover the
poss€ssion of the flat
within a period ofthirtysix
months from the dare of
signlng of this agre€ment.
However this period will
automatically sta nd extended
for the time taken jn ge$ing

building
sanctioned. The flar buyer(s)
ag.ees and understands that
the developer shall be
entitled to a grace period of
90 days, after the expiry of
thirty-six months or such
extended period for
applying and obtaining

1
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Total amount pa,d by
the

anm.L3rnt Nn 161 of2019

occupation certificate in
respect of the Group Housing

Complex.

(Ernphasis supplied).

08.08.2016

[calculated from the date
ofsigninB ofbuyer
asreement)

Rs.89,38,800/-

(As per BBA on page no.24
ofcomplaint)

Rs.73,36,115/-

(As pleaded by the
complainant on page no.8 of
thecomplainant)

13 05-2022

As per the clause lor
possession, rhe developer
shall be entitled to a grace
p€riod ot 90 days, after the
expiry oi thirty six month
[36) months or such
extended period ror applying
and obtaining the occupation
certificate in respect of the
Group Housing Complex. The
promoter has not applied for
an occupatlon certificate
within the time limit

Due date ofdelivery of

Total sale consideratio.

09.05.2022O..xoation Certifi.rte

Crace penod utilization

ts

9
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prescribed in the builder
buyer agreement. As per the
settled law one cannot be
allowed to take advantage of
h,s own wrong. Therefore,
the grace period ls not

Th

rh

er th€ booking offlat that too after repeated remlnders.

per agreement dated 8th August 2013, the basic sales price ol the

ely, The Leal'' located at Sedor 84-85, Gurgaon, Haryana under

.onstructron Unked plan lor a total sale conside.ation of Rs.

38.800/..

t a flat buyer agreement (FBAI should have been signed by the

n one year of receipt of booking amount without assigning any

son. The term and conditions of FBA were one sided and heavily

ded towards the respondent. Th e complainant raised objections but

t the complainant on 09.07.2012 booked a residential flat No unit

12B on 12th floor in Tower-2 in the project of the respondent

same were not accepted by the respondent. The complainant had

option butto sign th€ FBAwhich was executed more than one year

pondent ,mmediately after the receipt of booking amount of Rs

0,000/- on 09.7.2012. But in spite ofrepeated reminde.s, the same

s signed bythe respondent on 08.08.2013 i.e., altera delay oimore

89

Th

7,

th

rtment was Rs. 75,33,000/- alons wjth EDC of Rs. 35s/- per sq ft.

ounting to Rs. 5,7s,100/- and IDC ofRs.3sl'per sq. ft amounting to

56,700/', risht to exclusive one car park in the comrnon area olRs.R
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,000/-, PLC of Rs. 2,43,000/- @ Rs. 150 per sqit., additional PLC of

,000/- total amou nt,ns to Rs.89,38,800/ .

t it is pertinent to mention here that as per the buyer agreement

possession ofthe unit in question was to be handed over within 36

ths from the date of the said agreement with a grace period ot90
s i.e.,possession of theunit inquest,on wastobehanded overlastly

81,000/' Rs. 50 per sq. ft. and club membership charges of Rs.

ugust 2016. However, atthattime, ihe construdion of the project

lar tiom completion.

ulated time but even after 5 long

red possession ofthe said unit.

delivered to the buyers within

years, the respondent has not

he t,me ofbooking the apartment, it was assured by the seller I\4/s

roup Pvt. Ltd. that project shall be

t the complainant made .egular payments as demanded by the

moter and paid the inte.eston anydelays in paying the instalmenr.

er Lhe ,tdremen! oi afl ounts issued by rhe promoter ddred 04 l0
8 Rs.73,36,115/- were pard t,1104.10-2018.

t the preferential location charges (for brev,ty PLC)

00/-@ 150 per sq. ft. and AdditionalPLC ofRs.81,000/-

of Rs 2,

@ 50 per

ft are rllegrl. PLC chargp\ are rr rddIrona. burden pLt

plainant even though there is nothing unique about the location

naturaljustice requires thatthe same be reversed.

king siot ch"rges amoLnrrng lo dn exorbrrant amount oi R\.

t the respondent has wrongly and illegally claimed reseNe car
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,000/-. The reserve car parkinscharse is part ofcommon area for

dy the same. Cenerdlly,5uch charBF\ drp opuonal in narurc ds ,Lr!h

r iou s amenines cannot be for.ed upon the buyer

ch the builder cannot seek anycost from thecomplainant.

t the club membership charges amounting to Rs. 1,00,000/ were

inantposition and misusing the posirion to coerce the comptainant

rged by way oi undue influence wirh the respondent beins in

t the respondeDt has illegally demanded interest oo delayed

ments amounring to Rs. 17,364 - @ t8o/o p.a. The paymenr was

structjon linked and the respondent company was itsellin defautr

I drd not rar\e constru.tlon ds per tne lchedule Thu>. rne demand

unjustified takinginto consideration the fact rhat the complainant

made allpa!.rnents oiinstallmenrs as and when demanded and no

rre of defrult of payment was recrived by him.

t the complainant has suffered a loss and damage in as much as he

deposited the money in the hope of getting the said unit for

dential p u rposes. He has notonly been deprived ofthe sajd unir bur

the benelit otescalation of its price and the prospedive rerurn he

ld have got had they not invested in rhe project olthe respondent.

refore, the compensation in such cases would necessarily have ro

igher than what is agre€d in the buyer s agreement.

duct ot the respondent needs to be penalized in accordance with

t the complainant has at all times made payments against

ands of the respondent and as per payment schedule of

ement pertaining to the flat, therefore the lraudulent act

the
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i) Direct the respondent to pay litigation cosr @Rs. 50,000/- to

er area ol 1620 sq.ft in the Tower-Z ol the project "The Leaf,

HARERA
GURUGRAIV Complarnt No 14,1 o12019

provisions ot the Real Esrate [Regulation and Developmen0 Act,

6_

efsought by the complainant.

complainant has sought following relief:

Directthe respondentro refund the entire :mount paid by the

mplainantalongwithprescribedrareof interest.

or-85, Curgaon.

plainant making timely payments and not being in deiault. In case

ny default/delay in payment by the buyer(s), rhe date of hand,ng

rofthe possession shall be ext€nded accordingly. Thecomplainant

ing notperformed part of obligat,on h imself and beins in default is

pped from ,lrming trmely delivpry ol po\<e\sron or relJno.

reiore, the complainant is not €ntitled for rhe retief soughr. it is

inent to mention herein that as on 02.09.2021, total number of

ys by the complainant in rendering the payment towards due

R ply by lhe respondent.

t the complainant has filed a falseand irivolous compla,nt againsr

respondent for refu.d of th€ amount of Rs. 733a11s/. paid

insrthe booking ofrhe unit No.128,2BHX having an approximate

t the complarnant has nor pard the insrallmenrs on nme. The

ement clearly states that the time period of handing over

session as proposed by rhe respondent, is subject ro the
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allments is approx.2389 days atvarious occasions under different

allments. The following payment sbeet clearly shows the number

elays in payment by the Complainant:

t'l1

5

:o,tt,zo-t

ti-
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05.2022. That since the OC was obtained alter the filing olthe reply

he r€spondenl the said factcould not be incorporated inthe reply.

refore, the respondent respecttully craves leave of this Hon'ble

hority to br,ng the occupation certificate dated 09.05.2022 on

ord as the same is very necessary for the just decis,on olthis case.

pleted the conslruction and has also obtnined the occupation

ificate ofthe towerin which the unitallotted to the complarnant is

ted vide Memo No. ZP-83615D[DX)/2022l1251s dated

t as oo 02.0A.2022, there is an outstanding amount of Rs.

95,318/- excluding inrerest to be payable by the complainant as pe.

construction tinked plan opted by hlm. h is submitted that the

pondent is ready to handover the possessjon of the unit to the

207
pldrndnr rfrpr his payment or oulsrdndinS in\tallmentr.

at the preamble of the RERA Act, 2016 and Haryana Rules 2017 are

egulateand promotethe realestate sectorand ma,ntain the balance

ween the allottees and the promoters. Hence, passing an order for
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nd will be harshest punishment to the respondent specifically

n th€ proiectis completed, and 0C has been received.

Co

orhFr rverments maoe in rhe Lompla,nr ser F dFnred rn toto.

ie, or all the rclevdnt docLmcnrs hdve been Irled and plrced or I're

rd. Their authenti€ty is not in dispute. Hence, the complaint can

ecided on the bas,s ol these u ndisputed documents and submission

diction of the authoritylur
Th

Ju

authority observes that ithas territorialas well

sdiction to adjudicate the present complaint lor

providesthatthe promoter shall be

agreement ror sale. section 11(41(a)

rritorial iurisdiction

per notification no. 1/92l2017'1TCP dated 14.12.2017 issued by

n and Country Planning Department, Haryana, the )urisdiction of

ana Real Estate Regulatory Authority, Gurugram shall be entire

ugram district for all purposes. In the present case, the proj€ct in

stion is situated withjn the planning area ol Gurugram district.

refore, this authority has complete territorial jurisdiction to deal

h the present complaint.

subiect.matter iurisdiction

tion 11[4](al olthe Act, 2016

ponsible to the allottee as per

eproduc€dashereunder:
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Be rctponsibte lor all ablisations
responsibilities ohd functiont under the
proetlons al this Act or the rules ond
regulations node th*eunder or ta the
ottouees as per the asreenent lofiole, or to the
osociotion ol allotteer, os the case noy be, till
the cohveyahce ol oll the oponnents, plots ar
bb dng.,os rhp,a,p not be ta the ollo ee,
or the connon areas to the ossaciotion of
allott es a. the canpetent outhorirt, os the
coenotbe.

in view ofthe provisions of the Act quoted above, the autho.iry has

HARERA
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plete jurisdiction to decide the complaint regarding non-

pliance of obl,gations by the promote. leaving aside compensation

plrinant at a later stage.

ch is to be decided by the adiud,catins officer if pursued by the

gs on the reliefsought by the complainant.

ect the r€spondent to retund to retund the entire

ping in view the fact that the allottee complalnant wishes to

hdraw from the proJect and demanding return of the amount

eived bythe promoterin respectofthe unitwith intereston failure

he promote. to complete or inability to give possession of the unit

ccordance with the ierms of,asreement for sale or duly completed

the date specified therein. The matter is covered under section

1) ofthe Actof2016. The due date olpossession as per agreement

salp 2s frentioned in the table above is 08.08.2016 and there is

ay of2 years 5 months 06 days on the date offiling ofthe complaint.

ount paid by the complainant along with prescrib€d

ot

in

by

18
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certificate /part occupation certificate of the

where allotted unit ofthe complainant is situated h

ng ofapplication by the complainant for return ofthe

by tbe promoter on its failure to complete or unable

rn of the uoit in accordance with th€ terms of the

e ordulycompleted bythe date specified therein. The

ttee has alreadywlshed towithdraw lrom the project

entitled his rlght und€r sectlon 19(4) to claim the

t paid alongwith interest at prescribed rate from the

,romoter failed tocomply or unable Io grve possessron

rccordance with the terms oi agreement for sale

promoter is liable to return the amount received by

llottee in respect of that unit witb interest at the

dgement oi the Hon'ble Supreme Coun ollDdia in the

:h Pt'o otets and Developers Prlvote Limited Vs

Ors. (supra) reltcmted in case ol M/s Sana Realtors

& other vs Ulioi ol rn.tlo & others SLP (Clvll) No.

lecided on 12.05.2022, itwas observed as under:

qualifed risht of the ottot ee to vek tufund reletred Under

ta(1)(d) ond szction leta) ol ke a.t is not dependent on dnv

.ies ot sipulotiahs theftoJ. k oppea6 thot the leqislature hos

y prcv ided th n nqh r oI refu nd an de no hd o s on un.onditiaDt

stu b rhe attouee, if the ptunotet loih ta sire pat@sion ol

,eha plat or buildng wthin the tine stipuloted uhdet the

te osreenenr resordtes oJ unlarceet rvena ar stoy aded

Page 13 of16
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ctions under the provisions ot the Act oi 2016, or the rules and

ulations made the.eunder or to the allottee as per agreement for

under section 11[4)(a]. The promoter has failed to complete o.

ble to give possesslon olthe unit in accordance with the terms oa

promoter is respons,ble ior all obligations, responsibilities, and

eement lor sale or duly completed by the date specifred therein.

10

tM

ibi

aulhority hereby directs the promoter to .stu.n the nmount

eived by him i.e., Rs. Rs. 73,36,115/- with inte.est at the rate of

70% [the State Bank oi India highest margina] cost of lending rate

LR) applicable as on date +2?ol as prescribed under rule 15 oithe

ana Real tstate (Resulation and Development) Rules, 2017 irom

date of each payment till the actual date oi refund ofthe amount

hin the timelines provided in rule 16 ot the Haryana Rules 2017

HARERA
GURUGRA[/

of the Cau /Ttibunol, whtch is tn eithet *o! ho. ortibuttbte ta the

ollottee/hone bLyer, the pronoter h under on oblisonan ro refund .h.

onaunt on dendnd wth ihtet*t ot the .ote prerdibed br the Stote

Gotqhnqt ihcluding conpentution tn the notnet provtded unda the

Actwith the provisa thot ifthe attouee does nor wish ra wihdrow Fon

rhe ptuiat, he thott be enided for htq6t kt the penod ol aetoy titl

hondilq over poss6sian ot the ru@ ptetibed

ordingly, the promoter is liable to the allottee, as he wishes to

hdraw irom the project, wjthout prejudice to any other remedy

ilable, to return the amount received by him in respect olthe unit

h interestat such rate as mayb€ prescribed.
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this Hon'ble Authority mav direct the respondent to

ation cost @Rs. S0,000/- to the comphinant.

adj dicating officer as per sectio. 71 and the quantum of

pensation shall be adjudged by the ad,udicating office. having due

ard to the factors mentioned in section 72. The adiudicatine officer

/s Newtech Promotersand Developers Pvt. Ltd. v/s StateoiUP

rc., has held thatan allottee is entitled to claim compensation under

complainant in the aforesaid relief is seeking relief w.r.t

pensation. Hon'ble Supreme Court of India in civ,l appeal titled

ions 12, 14, 18 and section 19 which is to be decided by the

exclusive jurisdiction to deal with the complaints in respect of

pensation. Therefore, the complainant is advjsed to approach the

eciions under serrion 37 ol lhe A.t to ensLre compliance ot

udicat,ng officer for seek,ng th e reliel o f compensatjon

tions of the authority

ce, theauthor,ty hereby passes this orderand issues the following

igations castuponthepromoteras perthe function entrustedtothe

hority under section 34(0:

L The respondent/promoter is directed to refund the entire

amount of Rs. 73,36,115/' paid by the complainant along

with prescribed rate ofinterest @ 10.700lo p.a. from the date

ofeach payment tillthe actualdate ofretuDd ofthe deposited

amount w,thin 90 days from the date oi this order as per
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provisions ofs€ction 18[1] ofthe Act read with rule 15 ofthe

rules,2017.

A period of90 days is given to the respondentto comply with

the directions given in this order and lailing which legal

consequences would follow.

The respondent is further directed not to create any thi.d'

party rights against th ject unit before fullrealization of

?E nr
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clearing

Compl
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interest tbereon to the

transfer is ,nitiated with

eshall befirstutilizedfo.

30.

31.

Haryana RealEstate Regulatory Autho riry, Gurugram

4.O2.2023


