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First date ofhearing: 27.05.2021
Date of decision : 09.02.2O23

Rahul Gossain
R/0 : CU-116, PitamPura, Delhi-110034
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M/s Pareena Infrastructure Pvt. Ltd.
0ffice: Flat no. 2, Palm Apartment, PIot no. 13b,
Sector-6, Dwarka, New Delhi- 110075.
Also at:C-7A, Second Floor, Omaxe City Centre,
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CORAM:
Shri Viiay Kumar Goyal
Shri SaFieev Kumar Arora

APPE{RANCE:
Sh. Surpesh Malhotra
Sh. Prathant Sheoran

ORDER

Respondent

Member
Member

Counsel for the complainant
Counsel for the Respondent

1. The present complaint dated 09.04.2021 has been filed by

complainant/allottee under section 31 of the Real Estate (Regulation

Develofment) Act, 2016 [in shorr, the Act) read with rule 28 ofthe Haryana

Real Etate (Regulation and Developmentl Rules, 20L7 (in short, the Rulesl

for violftion of section 11(4) [aJ of the Act wherein it is inter olia prescribed

that thf promoter shall be responsible for all obligations, responsibilities

and furfctions under the provision of the Act or the Rules and regulations

made tlrere under or to the allottee as per the agreement for sale executed

int", ,"1

the

and
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04.0+.201,4

(page 91 of complaintl

3.1. Possession

Thqt the Developer shall, under normal
conditions, subject to force majeure,
complete construction ofTower / Building in
which the said Flat is to be located within 4
years of the start of construction or
execution oI this agreement, whichever is
later, (Emp h asi s supplied)

d proiect related details

iculars of unit details, sale consideration, the amount paid by the

compl nant, date of proposed handing over the possession, delay period, if
any, h e been detailed in the following tabular form:

te of builder buyer
reement

ssession Clause

ame and location of the I "Coban Residences", sector-9gA, Gurgaon

ature ofthe proiect Group Housing Project

TCP Iicense no. '.10 of 2013 dated 12.03.2013 valid up to
77.06.2024

ERA Registered/ no

valid up to
of 2020 issued on 16.10.2020

11.03.2022+6months=

\

a

1001, 10th floor, T-3

[page 93 of complaint.)

it admeasuring area 1997 sq. ft. ofsuper area

lotment letter 20.1,1,.2073

[page B7 ofthe complaint]

PaEe 2 ofZB

S.N. lParticulars Details

1.

qroiect

2.

10.5875 acres

5.

6. Unit no.

7.

B.



Date of start oF construction

Due date of possession

Total sale colsideration t, t,Zlgg,+Z+
(page 114 ofcomplaint)

Total amount paid by the
complai11ant

Occupation certificate

ws ERA
RUGRAM Complaint No 7955 of 2OZl

L6.t0.2074

(page 138 ofcomplaintJ

L6.L0.2078

(calculated as per start of
the same is later)

construction as

1.,1,2,40,942 / -

(page 139 of the complaint)

Offer ofpossession

B. Facts of the complaint
II

3. The complainant has made the following submissions in the complaint:
l. In and around January, 2013, Mr. Rahul Gossain, the complainant along

with his brother Mr. Ravish Gossain were on the lookout for buying a

residential apartment for their own personal requirement Mr. Salinder
Arya & Mr. Mohit approached the original buyers and represented that
they were the authorised repr rsentatives of M/s prithvee propmart pvt.

Ltd. represented to the original buyers that the respondent company r,r,as

coming soon with a new luxury proiect in Sector 99_A, Dwarka
Expressway, Gurugram ancl that M/s prithvee proptnart pvt. Ltd.

fPrithveeJ was the accreditecl property agent/brokel. of the
respondent/promoter for the said project and was fully authorised to
represent, negotiate & f,,ralise prices, bookings, etc. on behalf of the
respondent/promoter. It was further represented by Ir4r. Salinder Arya &
Mr. Mohit that respondent/promoter js a well-established company rn

the 
flield of real estate and thar the respondent/promorer will tulfil all

Page 3 of28
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16.0

the

assurances/promises and that all transactions with the

ndent/promoter will be fair and transparent. Vide email dated

.2013, Mr. Salinder Arya sent prospectus, brochure(s] on behalf of
ondent/promoter regarding the above-mentioned upcoming

ct and the indicative price/rate, terms of booking, etc. followed by

partment in the above-mentioned upcoming residential housilg
t of the respondent/promoter. As instructed by the respondent,

on Yes Bank Ltd., for Rs.8,50,000/-. The said application for
ional booking along with cheque for Rs,8,50,000/- was duly

. 8,50,000/- was }.anded over towards the booking amount as

d by Prithvee. The said cheque dated 01.02.2013 for Rs.8,50,000/_

uly encashed by the respondent/promoter and was credited to the
nt of the respondent/promoter on 08.02.2013. Thereafter, Mr.

us telephonic calls.

ving the representations, assurances and promises made bv the

resp ndent/promoter through .ptomoter's agents and its broker
Pri , to be true and relying upon the same, vide application dated

28.0 .2013, the original buyers jointly applied for booking ot
unit

proj

alon with the application towards provisional booking, the original

buye also submitted a cheque, bearing no. 65g951 dated 24.01,.2073,

prol

Beli

dra

pro

com

5,10

01.0

for

desi

was

rece ed with endorsement of 370 discount and net rate of Rs. 4,947 l-.
H ver, upon insistence of the original buyers fbr a formal

runication regarding price/rate before presentation of the above

cheq e, Mr. Salinder Arya of Prithvee reconfirmed the rate of INR.

/- less 3o/o discount (i.e. net rate @ Rs. 4,947 /-) vide email dated

.2013. Pursuant to receipt of email dated 01.02.2013, a fresh

cheq e, bearing no.658953 dated 01.02.2013 drawn on yes Bank Ltd.,

ACCO
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Sali der Arya of Prithvee, once again confirmed the rate of Rs. 5,100/-

less % discount (i.e.net rate of Rs. 4,947 /-) vide email dated 2Z.O2.ZOL3.

II I. On e

vide

inP

TPR

quiring about the booking status of the unit, Mr. Mohit of prithvee

mail dated 04.04.20L3 confirmed that 3 BHK unit has been booked

reena, Sector-99A c' price of Rs. 4,950/- and also confirmed that

IV. 0n i

bela

rece

The

01.0

date

ther

V. Purs

flat

sub

inC ban Residences in Sector a9-A, Gurgaon, Haryana' fol.au apartment

adm asuring 1997 sq. ft.. Pertinently, the respondent/promoter

rstructions and as directed by the respondent, the original buyers

itted 'Application for registration of allotment of flat/dwelling unit

[Timely Payment Rebate) will be adjusted against future demands.

It is pertinent to mention here that in the statement(s) of account

respondent/promoter,'mode ofrece d by the complainant from the

boo ng' is shown as 'broker'.

deli rately and intentionally has shown wrong booking date and wrong

y issued a receipt bearing no. 285 dated 30.07.2013, confirminS

t of the aforementioned cheque/booking amount ol Rs. 8,50,000/-.

date of booking has been shown as 27.07.2013 by the as

ndent/promoter in its records/statement of account instead of

.2013 /08.02.201,3. :1. is thus clear that rhe respondent/promoter

of receipt of booking amount in its records/statement and has

fore indulged in falsification of records.

ant to submission of the application for registration of allotment of

nd receipt of booking amount of Rs. 8,50,000/- as above, the

ndent,/promoter issued a demand letter dated 03.09.2013 for Rs.

,499/- and the complainant/original buyers paid the amount of Rs.

,499/- vide cheque no. 658957 for Rs. 6,00,000/- and cheque no.

5 for Rs. 6,57,499 /- both dated 04.09.2013 drawn on yes Bank,

12,5

12,5

484
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whi amount was duly acknowledged as received by the

resp ndent/promoter vide receipt bearing no.SZ6 dated 15.10.2013

upo receipt of payments amounting to Rs. 21,07,499/-, the

ndent/promoter vide provisional allotment letter dat ed20.ll.20t3
info ed the original buyers that apartment type: 3 BHK+ SQ',

Ap ent No. 1001 in Tower" No. 3 (T- 3/10011 of Size: 1997 sq. ft. in
"Co n Residences" has been provisionally allotted in their names.

The respondent/promoter sent two copies of the "apartment buyer

menr" dated 04.04.2014 along wittlong with cover letter dated 11.04.2014

Iers to sign the said "apartment buyerand equested the original buyers to sign the said "apartment buyer

r the apartment buyer agreement, the basic sale price of the

allo unit was Rs. 1,01,60,736/- computed on the basis of super area

oI 1 97 square feet of the allotted unit. The total value inclusive of

alli /supplemental charges, such as External Development Charges

(E , Infrastructure Development Charges (lDC], preferential Location

Ch [PLC), Car Parking, CIub Membership, power Backup,

Regi tration Charges and Stann Duty charges, etc. as per the apartment

bu agreement was Rs. 1,23,39,477 /-. The original buyers had opted

construction linked payment plan as per annexure-ll of thefor

ap t agreement. It is relevant to mention here that at the time of

agr

exe

As

srgnl

agen

offe

ment" and return the same. The respondent and original buyers

ted the apartment btryer agreement dated 04.04.2014.

& execution of the apartment buyer agreement, the promoters

had assured the original buyers that discount@ 3% that was

at the time of booking through prithvee will be credited in their

nt by rvay of credit note "long with the credit note to,,vards Tirnely

ent rebate [TPR) ol Rs. 1 1 0/- per sq. ft..

acco

pay
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Mr.

toc

NOC

r-3 /
ioint

h Gossain, brother of the complainant had temporarily shifted

nada for job purposes and he being one of the original buyers/co-

of the allotted unit/apartment, vide Special power of Attorney

72.01.2079 authorized Mr. Rahul Gossain, the complainant to take

ary action as may be required and execute relevant documents on

ehalf in connection with the allotted unit/apartment. Further, Mr.

Gossain submitted a letter to the respondent/promoter giving

for removal/deletion of his name from ownership of apartment no.

001 in Coban Residences inin Sector 99-A, Gurgaon, which was in the

name of Mr. Rahul Gos r. Ravish Gossain. Accordingly,

of Mr. Ravish Gossain was deleted and allotment was changed to

name of Mr. Rahul

ndent/promoter vide letter dated 08.04.2019. Mr. Rahul Gossain,

mplainant with the consent and under instructions from Mr.

Gossain got his name deleted from apartment buyer agreement

nam

the

the

Ravi

and

Ravi

s
e other related documents. Consequently, all the rights of Mr,) olner related documents, uonseq

Gossain in the ailotted Unit wereUnit were transferred in favour of Mr.

I

Gossain, the complaina,tt. The apartment buyer agreement and

related documents were endorsed by the respondent/promoter in

r of Mr. Rahul Gossain, the complainant vide letter dated

.2019 issued by the respondent/promoter. Consequently, Mr. Rahul

Goss in, the complainant became the sole allottee of the unit/apartment

e acquired all the rights and the authority to deal with the Unit in

ner suitable to hi" interests at his sole discretion.

ubmitted that as per clause 3.1 of the apartment buyer agreement,

ssion ofthe unit was to be handed over within 4 years from date ofposs

PaEe 7 of 28
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ofthe construction or execution ofthe apartment buyer agreement,

whi ever is later.

The respondent/promoter was bound to deliver possession of the

allo unit, within 4 years from the date of execution of the apartment

ment or from the da:e of start of construction, whichever is later in

ACCO nce with clause 3.1 of the apartment buyer agreement. [n the

p

d

ent request letter dated 01.10.2014, the respondent/promoter had

nded payment of the instalment of 'On Start of Excavation' thereby

senting and admitting that excavation work at the proiect site hadrep

sub

the

on or before 01.10.2 vvever, in the application dated

2L.0 .2020 bearing project re n no. RERA-GRG-PROI-s75-2020

itted by the respondent/.romoter toromoter to HRERA seeking registration of

roject 'Coban Residences' under REM, the start date has been

sh as 10.10.2014 and date of completion has been shown as

10.1 .2018 under the ing of 'Time schedule of completion of already

boo d apartments.

It is, owever, submitted that date of staate of start of construction and due date

of livery of possessiQn of the apartment in respect of ,Coban

nces' has been decided and determined as 16.10.2014 andresl

76.L .2018, respectively by this authority in the order dated 20.03.2019

p in the matter titled 'Mr. Raideep Aggarwal Vs, M/s pareena

lnfra tructure Pvt. Ltd." bearing Complaint No. ZlgL/ZO7g.

Sin the construction of the project began on 16.10.2014, thus in
acco ce with Clause 3.1 of the apartment agreement, the 4 years

reckons from f6.i0.2014 (Start Date], the respondent/promoter

nder obligation to hand over possession of the allotted unit to the

lainant on or before 16.10.2018. But the respondent/promoter and

pen

was

com
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the romoter's agents have not handed over possession of the apartment

complainant till date because construction of the project has not

completed. Since, the respondent/promoter and the promoter,s

agen failed to handover possession of the apartment to the

lainant on or before the due date, thus they have violated the terms

tionally.

Afte the apartment buyer agreement was executed, the respondent kept

on I ;uing demand notices from time to time, despite the fact that actual

ruction of the pr.;ect was much behind the schedule. The

lainant paid all amounts as and when demanded by the

of

inte

pay

rega

cons

obta

e apartment buyer agreement knowingly, deliberately and

ndent/promoter. The respondent/promoter has already received a

sum of Rs.1,12,44,983/- from the complainant as per the statement

ent to the respondent/promoter towards sale/purchase

resp

total

of unt on 02.09.2020 received by the complainant from the

ndent/promoter.

ertinent to mention here that the complainant availed loan facility

tot ar
e extent of Rs. 92 Lakhs fApprr(Approx.\pprox.) from the bank for making

deration of the residential apartment. lnitially, the loan facility was

ned from State Bank of India, which was later transferred to HDFC

Ban The complainant has paid and is continuing to pay the instalments

ds repayment oi the loan faciliry to the bank. The

resp ndent/promoter is well aware of the fact that the complainant

avail loan facihty fronr the 'oank, the respondent/promoter being a
pa to the tripartite agreement entered into with the banks in this

d. It is pertinent to mention here that HDFC Bank had also

ssed concern over delay in completion of the proiect and hadexp

Pagc 9 ol 28
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decl ed to release payment to the respondent/promoter. Howevel

ent was released by HDFC Bank upon assurance by the promoter,s

age that the proiect will be completed soon. The colnplainant, in

com

last

4,58

15.1

liance of the demands raised by the respondent/promoter paid the

o instalments amounting to Rs. 9,39,936/-. One instalment of Rs.

64/-, payable on completion of final floor/roof slab was paid on

ndent/promoter of demanding and receiving payments, despite the

t the project was nowhere near completion, are clearly fraudulent

alafide in nature.

in the letter dated 09.05.2019 issued by the respondent/promoter,

time of endorsement of various documents in favour of Mr. Rahul

in, the complainant, it has been stated in the Lst para on page 2

"We request your compliance with the time schedule for making

ent(s) which woukl ielp us in completinll the said project in time.,'

even on 09.05.2019, the respondent/promoter had been nraking

sentation that the project will be completed in time although due

f delivery of possession of the apartment had already expired and

pa ents from the complai till the due date of deliverv of

poss ion of the allotted

.201.8 and the other instalment of Rs. 4,81,6721-, payable on

letion of brick work. was paid on 09.01.2019. It is thus apparent

the respondenr/promoter kept on demanding and receiving

ents from the complainant till the due date of delivery of

ed apa.tment and even after expiry of due date of

ry of possession ni _t-L4lotted apdrtmenl bv makingI the allotE
resentation that the project was nearing completion and that the

poss ion will be handed over soon and by threatening that the

ch

lainant will be burdened with penalty/late payment

es/interest in case of delayed payment. The acts of the

com

that

deli

mis

com

Thu

repr

date

at th

Goss

that:

l-co.puin, No rqss of 2021
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mplainant had already made payments in accordance with the

t schedule. This amounts to gross misrepresentation by the

ndent/promoter.

complainant had visited the project site on various dates and had

ssed his concern regarding delay in completion of the project.

the promoter's agents had repeatedly assured that proiect will
bec mpleted soon and possession of the apartment will be handed over

sho

the

the

. The complainant mad al calls to the office of the

ndent/promoter and agents to know the status of

roject. The promoter's n assuring the complainant that

.iect was neari I that the possession will be

h over soon. t did not receive any

respondent/promoter.

e complainant once again

the proiect and was surprised and

to notice from completion and

utely no external been done at the project

XVIII.

ation or ninti

visit

shor

abs<

site.

Thet

due

agen

r, the complainant also visited the corporate office of the

Sehdev, CRM to seek the status of construction of the proiect

lans for handing over of:he possession of the unit/apartment. The

oter's agents revealed that construction work had been suspended

o financial constraints and it was represented by the promoter's

that finance facility had been sanctioned by the bank and funds

be released shortly and they reiterated that the construction

*H
Sc

the

payr

rCSI

XVII.

resp

The

ndent on the same day on or around 07.10.2019 after the visit to

roject site and met Mr. Virender Verma, MD/Director and Ms.

Page 11 of 28
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acti ty at the project site will commence right away and that the

poss ion will be handed ove'soon. Further, it was also represented by

the that they have completed all requisite compliances with regard to

regi tion of the project under RERA and that RERA registration

certi cate will be received soon. During the course of meetings, the

pro oter's agents admitted that track record of payment of the

lainant had been excellent and they admitted having received full

assu that they will compensate the complainant suitably and

somely due to delay in handing over of the possession of the Unit to

mplainant. But the iactual position is that the project has not yet

completed and the complainant has not received any compensation

till te. The conduct of the respondent/promoter and promoter's agents

y indicate total lack of bona-fides and severe breach of commitmenr

com

pa

lin

apa

and

allo

han

the

clea

The

20.0

was

arou

abso

site

07 .1

ent from the complainant in accordance with the construction

1 payment plan. The proma(e,r's agents admitted that the allotted

ment No. T-3/1001 was n6ilpool:and Green Facing' and reiterated

soon in lieu of the ent No.'f-3/1001. They further

the apartment buyer agreement to deliver the apartment on time.

complainant visited the project site recently on or around

.2020 and observed that status of construction remains the same as

oticed on the last visit o, the complainant to the project site on or

d 07.10.20L9 and that the project is far from completion and

utely no external development work has been done at the project

fter tJre last visit of the complainant to the project site on or around

.201.9.

Page 12 of 28
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sche

poss

the facts narrated alrove, it is abundantly clear that the

ndent/promoter and its agents have failed to adhere to the time

ule for construction of the proiect, resulting in non-delivery of
ion of the unit/apartment to the complainant in accordance with

ent allotted to the complainant is inclusive of Rs.4,23,364/- on

artment buyer agreement till date.

complainant has suffered huge wrongful loss, enormous

venience, mental agony, mental torrure and hardship at the hands

e respondent/promoter ,-and its agents. Admittedly, the

res ndent/promoter has received,ed large amount of monies from the

com lainant to the tune of Rs. 1,12,44,983/-, rvhich amoLrnt is 110.670/o

basic sale price (BSPJ or 91.1370.of the total cost of the unit. Had

complainant invested the aforesaid amount with a mutual

financial institution or elsewhere, he would have received

some return on his investment. The diligence and meticulousness of

complair)ant has been met with absolute callousness and

lingness with malafide and dishonest intentions on part of the

ndent/promoter and its agents.

furtlrer submitted that total cost of Rs. 1,23,39,477 /- of the

of th

the

fund

lnco

of

han

the

un

resp

ap

acco

adm

com

4,23

will

nt of preferential location charges for 'pool and green facing, but

y, the actual Iocai-,on of the apartment allotted to the

Iainant is not 'pool and green facing'. Hence the said amount of Rs.

64/-isto be deleted from the total cost and the effective Total Cost

ork out to Rs. 1,19,16,113/-. It is most respectfully submitted that

the mplainant had taken up the matter with the respondent/promoter

and i agents repeatedly and had also sent various emails in this regard

e complainant hao made booking specifically for 'pool and Greenthat

Page 13 of28
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Iocation but the allotted apartment did not fulfil this criterion.

respondent/promoter and its agents have been assuring the

Iainant that alternate 'pool and green facing' apartment will be

allo ed but nothing has been done in this regard till date. Location of the

ent is of paramount importance to the complainant but

ndent/promoter and its agents by not allotting "pool and Green

Faci g' apartment have deceived the complainant.

the respondent despite having not completed the project in time

'ide email dated 04.03.2021 sent to the complainant a demand

, whereby, the respondent has raised false and frivolous invoice on

t of 'On completion of Flooring work Slab' without there being any

milestone in the con ayment plan. The said email

replied by the complainant vide reply mail dated 07.O3.ZOZ1,

on to other reliefs. The complainant is also entitled to receive

compensation for the wrongful and unfair acts of the

ndent/promoter and its agents.

t by the complainant:

The co plainant has sought following relief(sl.

rect the respondent to refund the paid-up amount along with

lette

acco

such

was

r the respondent has not reverted or even bothered to address

the

of the above mentioned facts and circumstances, the complainant

lse titled to receive exemplary compensation for hardship, mental

ago

addi

puni

resp

Relief

,, mental torture and inconvenience, caused by the

ndent/promoter and its agents to the extent of Rs. 5,00,000/- in

terest.
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HARERA
GUiltjG?A[/ compraint ro rsss of zozr l

Direct the respondent to pay an amount of Rs. 5,00,000/-as
compensation on account of niental agony hardship and mental
torture.

To pay the litigation cost of Rs. 1,00,000/-.

the date of hearing, the authorify explained to the

ondent/promoter about the contraventions as alleged to have been

mitted in relation to secrion 11(4) (aJ ofthe act to plead guilty or not to

d guilty.

Reply by the respondent

respondent has contested the complaint on the following grounds.

That the respondent is in the process of developing several residential

group housing colonies in Gurugram, out of them one is "Coban

Residences" at Sector 99A..

That the construction work uf the said proiect is at an advanced stage

and the structure of various towers has already been completed and

remaining work is endeavoured to be completed as soon as possible.

That the project is near completion and within a very short span of

period it will be completed and thereafter possession shall be offereri

after obtaining occupancy certificate as agreed in builder buyers

agreement.

ffi
II.

5.

o.

III.

On

resp

com

plea

D.

The

a.

b.

c.

d. Ttiat quite conveniently certain peftinent facts have been concealed by

the complainant. The concealment has been done with a motive of

deriving undue benefit through an order, which may be passed by this

authority at the expense of the respondent.

'Ihat the respondcnt continlles to bonafidely develop the project in
question despite there being various instances of non-payment of

installments by various .,i:Jttees. This ciearly shows unwavering

commitment on the part of thc respondent to complete the project. yet
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ous frivolous petition, such as the present one seriously hampers

capability of the respondent to deliver the project as soon as

ssible. The amount which was realized from the complainant has

been spent in the development work of the proposed project.

the other hand the respondent is still ready to deliver the unit in
estion of its due completion to the complainant, of course subject to

ent of due installment: 1nd charges.

p

tI

sl

t admittedly completion of project is dependent on a collective

ment by all the allottees and just because a few of the allottees paid

amount, It does not fulfill the criteria of collective payment. It is
mitted that numerous allottees have defaulted in payment

;ulted in delay in completion of
ject, yet the respond-.nt is trying to complete the project as soon as

sible by managing available funds.

over a period of time numerous allottees have defaulted in their
I a r^!

ents at the various stagerstages of construction and it is not possible to

eral other projects but it is not legally permissible to divert fund of

project into another. Thus the situation of non -payment of

ount by the allottees is beyond the control of respondent. It is

)mitted that even in the apartment buyer agreement it was stated

t period of 4 years was subiect to normal conditions and force

jeure and with any stretch of imagination situations faced by

pondents are not normal. It is submitted that more than 300/o

t was not received by the respondents yet the work at the site

mpleted approximately 80%. That it is the fault of rhose allottees

th

m

r
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o had committed defaults and respondent should not be made to

er for the same.

at other than above stated factors there are a lot of other reason i.e.

T orders of various dates, Environment pollution [Prevention and

trol) Authority orCers, Haryana State pollution Control Board

ers and Municipal Corporation Gurugram orders, which hampered

progress of construction of project and in many cases led complete

ppage of construction work.

at other than these, there I other orders of the hon'ble

S reme Court in Nov 2019 wherein it was ordered that "With respect

to

a

it s found that such activity is done, the local administration as well as

municipal autholthorities including the zonal commissioners, deputy

demolition and construction activities, we direct that no demolition

d construction activities take place in Delhi and NCR region. ln case,

ing the zonal

rsonally held

a

e

b

al commissioners shall be persor responsible for all such

vities. They have to act in furtherance of the court's order and to

ure that no such activity takes place" That said order was revoked

Hon'ble Supreme Court in Feb 2020 whereby it was ordered that

e restriction imposed vr.re order da
I

Si

la

the norms, the work can be undertal

ated 04.11.2019 is recalled. As

osed of.

at the situation of COVID pandemic is in the knowledge of everyone.

ce march 2020 to till now our country has seen mass migration of

our, complete lockiiown in whole of the country, curfews and

S ral other restrictions. This situation seriously hampered the

struction progress in real estate sector. From march 2020 to tillco

PaEe 17 of 28



k.

ERA
l?UGRAM Complaint No 1955 of 2021

, there has been several months where construction work was

pletely stopped either due to nationwide lock down or regional

re trictions. There has been severe dearth of labour due to state

1 sed restrictions. The developers were helpless in these times

SI ce they had no alternative but to wait for the situation to come

u

p

er control. Even RERA extended the time limits for completion of

,ect vide notification dared 26.05.2020 by 6 months. But the

resaid was the period evide.neipg the first wave but the relaxation. ,,1 .t'\.
restrictions were seen at of year 2020 however soon

reafter our country saw a more dangerous variant of COVID from

month of March 202L and only recently restrictions have been

by the governmen nsumed more than 11

nths wherein 2 /3 time, there could be no construction and rest of

time construction progressed at very slow pace to several

trictions imposed by state government on movement and number

erson allowed etc.

t the authority would appreciate the fact ttt the authority would appreciate the fact that complainant did not

services of respondent against a single unit isoiated from whole of

project or other units in same tower. That at the time of seeking

)tment in the project of respondent , complainant very well knew

t unit/apartment in queslion is a part of tower consisting of several

ln

th

th

lif
m

th

of

T

o

th

all

th

co

co

o er units and the unit shall be completed along with other units

ich belong to other allottees. It is submitted that merely because

plainant had paid on time, it does not fulfill the criteria of
plete payment required for construction of whole of the

/proiect. That the complainant knew that without complete

ent on time from all allottees it is not possible or quite difficult to

Page 18 of28
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plete the proiect on time. It is submitted that for the same reason

clause of "force majeure" was made part of agreement. It is

s mitted that it is absolutely beyond the control of developer to get

ney from the buyer on time. It is submitted that after a demand was

th

m

ra

ntinuously.

at it is the admitted fact that the builder buyer agreement was

3cuted between the parties on 04.04.2014. However, certain

sed, the only thing developer can do is to send a reminder and in

eme cases cancellation. But reminders / cancellation do not bring

ney which the developt.l' had already incurred and is incurring

ment in case of refund of amount it is the bank who has right

r it. However bank is not the party in the present case and the

entionally provided ietails of payments only but concealed the facts

ether the payments werere made on time or not or whether thela
unt alleged to be paid by complainant is paid by complainant only.

It

co

s submitted that the amount alleged to be paid by complainant

t of amount paid by respondent which was credited in the

ount of complainant over a period of time and complainant has no

rt to seek refund of the amount which was paid by respondent

:lf. That the credit notes 'ssued by respondent are already admitted

complainant in his complaint on page 143 of complaint.

t the complainant in his complaint himself admitted that he

o ned loan from the HDFC bank and even executed tripartite
ag eement. It is submitted that complainant intentionally did not

h the copy of said tripartite agreement, since as per saida

Page 19 of 28
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missions made by the

plainant has no right to seek refund in his name. That in such

s if refund is granted than it would be absolutely against iustice. It
iS enied that complainant has paid an amount ofRs. 1,12,44,983, thus

h

o

cannot claim the refund of same. It is also submitted that even out

total amount paid by complainants a major portion was paid as

es and charges like EDC, IDC to government, thus the said amount

't be claimed from respondent. It is pertinent to mention here that

atsoever amount whi.\ was .received by respondent qua

rstruction has already beqi.utilized for construction and any sort of

und will be against natu That no affidavit has been filed

the complainant qua the allegations made in complaint. Thus

stated facts and circumstances, present

plaint is not maintainable and derleserves to be dismissed.

of all the relevant drcuments has been fjled and placed on record.,
thenticity is not in dispute. I.lence, the complaint can be decided on

is of these un

isdiction of the authority

ority has complete territorial and subject matter jurisdiction to

te the present complaint for the reasons given below.

ritorial iurisdictioi
otification no. 1/92/2017-lTCp dated L4.tZ.ZOt7 issued by Town

try Planning Department, Haryana, the jurisdiction of Haryana

tate Regulatory Authority, Gurugram shall be entire Gurugram

for all purposes. In the present case, the pro.iect in question is

within the planning area of Gurugram district. Therefore, thissitu

PaEe 20 ofZB
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autho ty

int.

has complete territorial jurisdiction to deal with the present

comp

Secti n 11(al(al of the Act,

resp ble to the allottee as

repro uced as hereunder:

Seciion 77

ii1 rhe promote, shatr

(q) be responsible
functions under the
regulations made
qgreement for sa
may be, till
buildings, os
to the associ

biect-matter iurisdiction

case may

Section 3

2016 provides that the promoter shall be

per agreement for sale. Section 11(4)(aJ is

responsibilities and
this Act or the rules ond

the allottees os per the
of allottees, as the case

ts, plots or
the common qreas

authoriql, as the

under this A thereunder.

:9.
So, in ew of the provisions of the Act quoted above, the authority has

comp jurisdiction to decide the complaint regarding non-compliance of

obl ons by the promoter leaving aside compensation which is to be

e

decid by the adjudicating officer if pursued by the complainant at a later

s4(n of th
cost upon

the obligotions
I estate agents

, the authority has no hitch in proceeding with the complaint and to

relief of refund in the present matter in view of the judgement

an

stage.

Fu

grant

passed by the Hon'ble Apex Court in Newtech Promoters and Developers

Limited Vs State of U.P. and Ors. 20Zt-2022 (1) RCR (Civit),

reiteroted in case of lr4/s Sana Reoltors private Limited & other5J/ O

Page 2l of 28
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Vs Un of lndia & others SLp (Civil) No. 13005 of 2020 decided on

72.05 022, whereinithas been laid down as under:

"86. From the scheme of the Act of which a detqiled reference has
been mode and toking note of power of qdjudication delineated with
the regulatory authoriqt qnd adjudicoting ollicer, whot finally culls
out is that olthough the Act indicates the distinct expressions like
'refund', 'interest', 'penal\t' qnd 'compensation', o conjoint reqding of
Sections 18 and 19 clearly mqnifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayeC delivery of possession, or penalty and interest
thereoL it is the regulaL.-ry Authority which hos the power to

13. Hence,

under Section 71 and that would be against the mandate of the Act
2016."

n view of the,authoritative pronouncement ofthe Hon'ble Supreme

the cases mentioned above, the authority has the jurisdiction to

n a complaint seeking refund of the amount and interest on the

refund

F.F
F.I biection regarding force majeure conditions:

;pondent/developer praled that grace period on account of force

majeur conditions be allowed to it. lt raised the contention that the

such as

ction of the prorect was delayed due to force maieure conditions

orders of Hon'ble Supreme Court of India to curb pollution in NCR,

orders passed by NGT, EPCA and non-payment of instalment by

t allottees of the proiect but all the pleas advanced in this regard

id of merit. The apartment buyer's agreement was executed

differe

are d

Page 22 of ZB
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n the parties on 04.04.2014 and as per terms and conditions of the

ment, the due date of handing over of possession comes out to be

018. The events such as order ofthe Hon'ble Supreme Court of India

pollution in NCR and various orders passed by NGT, EPCA were for

r duration of time and were not continuous as there is a delay of

an three years. Even some events took place after due date of

over of possession. Ti:.rs, the promoter-respondent cannot be

y lenienry based on aforesaid reasons and plea taken by

nt is devoid of merit.

as delay in construction due to outbreak of Covid-19 is
ed, Hon'ble Delhi High Court in case titled as Ivt/s Halliburton

Services Inc, V/S Vedanta Ltd. & Anr. bearing no, O.lyl.p (l)
.) no. 88/ 2020 an,:.i I.As 5696-3697/2020 dated 29.OS.ZOZ0 has

as under-

"69. The post non-performance of the Contractor cqnnot be condoned
due to the C0VID-19 lockdown in March 2020 in lndio. The Controctor
was in breoch since September 2019. Opportunities were gtven to the
Controctor to cure the some repeatedly. Despite the same, the
Contractor could not complete the Project. 'l'he outbreak of o pandemic
connot be used as on excuse for non- perfarmonce of o contract for
which the deodlines were much bet'ore the outbreak itself."
pondent/builder was liable to complete the construction of the

and the possession of'\e said unitwas to be handed over by

018 [calculated from date of start of construction i.e. 16.10.2014,

e of start of construction of project is taken from similar complaint

ro,ect] and is claiming benefit of lockdown which came into effect

3.2020 whereas the due date of handing over of possession was

rior to the event of outbreak of Covid-19 pandemic. Therefore, the

is of the view tharoutbreak of a pandemic cannot be used as an

for non- performance ot a contract for which the deadlines wereexcuse

Page 23 of 28
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77.

much before the outbreak itsel. and for the saicl reason, the said time
period is not excluded while calculating the delay in handing over
possession.

Findings on the reliefsought by the complainant.
G, I Direct the respondent to retund the paid-up amount along with

interest.

The complainant purchased a unit vide apartment buyer agreement dated

04.04.20L4 executed between the complainant and the respondent

wherein the total sale price was Rs. L,23,39,472 /-. Under the said

agreement the complainant was allotted a residential unit viz. T3-1001

admeasuring 1997 sq. ft. in the said proiect. As per Clause 3.1 of the said

the respondent was obligated to deliver the possession within 4 (fourl
years of the start of construction or execution of the agreenrent, whichever

was later i.e. by or before'16.1n.2018. The complainant discovered that
despite a lapse of around 7(seven) years from the date of the booking by

complainant substantial portion of the project remains incomplete. There

has been an inordinate delay on the part of the respondent to handover the

possession of the unit to the complainant.

18. Keeping in view of the above-mentioned facts the allottee approached the

authority for refund before the cancellation of the unit. The respondent has

cancelled the unit on account oi non-payment. It is pertinent to mention

that the respondent failed to give possession on time and also hasn,t

obtained the OC till date. In this situatjon, the project was delayed, it is the

right o{the allottee to seek withdrawal from the project and get a return
ofthe a[nount paid by him along wirh interest at the prescribed rate.
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date of possession as per agreement for sale as mentioned in the

ove is 16,10.2018 and there is delav of 2 years 6 months on the

ling of the complaint.

upation certificate/completion certificate of the project where the

situated has still not been obtained by the respondent-promoter.

ority is of the view that the allottee cannot be expected to wait

y for taking possession iof the allotted unit and for which he has

considerable amount towards the sale consideration and as

Abhishek Khanna & Ors., ( I no. 5785 of 2079, decided

7.2027:

,... The occupation
rly omounts to
t indelnitely for

be bound to tq

in the iudgement ofthe Hon'ble Supreme Court of India in the cases

3ch Promoters and Developers Private Limited Vs State of U.P. and

pra) reiterated in case of M/s Sana Realtors Private Limited &

s Union of India & others SLP (Civil) No. 13005 of2020 decided

5.2022. it was obseived :

The unqualified right of the allottee to seek ret'und ret'erred lJnderion 18(1)(a) and Section 19(4) of the Act is not dependent on any
tingencies or stipulations thereof. lt appeors thot the legislature has

iously provided this right of refund on demond as on unconditional
te right to the allottee, if the promoter fails to give possession of the

rtment, plot or building within the time stipuloted under the terms ofthe
ent regordless of unforeseen events or stay orders of the

rt/Tribunol, which is in eitherway not ottributable to the olloftee/home
', the promoter is under on obligation to refund the omount on demond
interest ot the rote prescr[bed by the Stote Government including

tion in the mannd!' provided under the Actwith the proviso thqt if
allottee does not wish to withdraw t'rom the project he shall be entitled
interest for the period of delay till handing over possession at the rote

bed"
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e unit with interest at such rate as

omoter is responsible for all obligations, responsibilities, and

s under the provisions of the Act of 2076, or the rules and

ons made thereunder or to the allottee as per agreement for sale

ion 11(41[a). The promoter has fai]ed to complete or unable to

ssion of the unit in accordance with the terms of agreement for

duly completed by the date specified therein. Accordingl, the

is liable to the allottee. as the allottee wishes to withdraw from

ect, without prejudice to any other remedy available, to return the

received by him in respect

prescribed.

without prejudice to any other remedy available to the allottee

compensation for whicll alloottee may file an application for

ority hereby directs the promoter to return the amount received

i.e., Rs. 1.,1,2,40,942/- with interesr ar the rare of '10.600/o (the Stare

India highest marginal cost of lending rate [MCLRJ applicable as on

as prescribed under rule 15 of the Haryana Real Estate

and Development) Rules, 2017 from the date of each payment

lctual date of refund of the amount within the timelines provided in

ofthe Haryana Rules 2017 ibid.

plainant availed loan of Rs. 92.00 lakhs from the HDFC bank under

on scheme. The respondent is directed to first refund the amount

to the HDFC bank with interest and also to make refund to the

nant of the balance amount with interest within 90 days of the

ng compensation wiih the adjudicating officer under sections 71 &

with section 31(1) of rhe Act of 2016.

l
n

lo/o

tio

orders.
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rect the respondent to pay an amount of Rs.

tion on account of mental agony hardship
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5,00,000/-as

and mental
tortu

F III.

The

decid

comp

officer

advis

Hence,

o pay the litigation cost of Rs. 3,00,000/-

mplainant is also seeking relief w.r.t compensation. Hon,ble

Supre e Court of India in cir-;: appeal nos,6745-6749 ofZ0Z1 titled
as M/ Newtech Promoters and Developers pvt. Ltd. V/s State of Up &
Ors. ( pra), has held that an allottee is entitled to claim compensation &

litigati n charges under sections 12,14,1,8 and section 19 which is to be

by the adjudicating officer as per section 71 and the quantum of

Lsation & litigation expense shall be adjudged by the adjudicating

having due regard:o the factors mentioned in section 72. The

adjudi ting officer has exclusive jurisdicti6n to deal with the complaints in

of compensation & legal expenses. Therefore, the complainant is

to approach the adjudicating officer for seeking the relief of

respe

litiga n expenses.

ons ofthe authority

directi

the authority hereby passes this order and issues

ns under section 37 of tl r Act to ensure compliance

on the promoter as per the function entrusted tocast u

under

the following

of obligations

the authority

tion 34(f):

respondent is directed to return the amount received by him i.e.,

L,12,40,942/- from the complainant lvith prescribed rate of

rest i.e.10.60% from the date of each payment till the actual date of

nd of the amount within the timelines provided in rule 16 of the

na Rules 2017 ibid.
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respondent is also directed to first refund the amount of loan to

HDFC bank with interest and also to make refund to the

of the balance amount with interest within 90 days of the

eriod of 90 days is givl r to t}re respondent to comply with the

given in this order and failing which legal consequences

to registry.File be

t stands disposed oi

Member

Haryana

V.l-------->
(Vijay Kr6ar Goyal)

Member

Gurugram

GURIJGRAM
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