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ORDER

1. The present complaint dated 09.04.2021 has been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation

and Development) Act, Z0L6 fin short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2077 (in
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short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of the
Act or the Rules and regulations made thereunder or to the allottees as

per the agreement for sale executed interse.

A. Unit and proiect related detaits

2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of p ding over the possession, delay
period, ifany, have been d following tabular form:

Name ofthe proj r-634, Village-
ohna, Gurugram,

DTPC Iicense
RERA registe
registered

Date of approval of
buildine nlan
Allotment I

Unit no. having super area of

Date of builder
no. 28 of complaint

Possession clause 7 DATE OF COMPLETION.
(a) Time of handling over the
Possession
(i) The date of competition of the project
shall be Thirqt-Six (36) months from the
start of construction hereol subject to force
majeure or/and any other reason beyond
the control of Developer, subiect to qll
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1.7.05.2013
13 0f 2018 dated 06.09.2018
Valid till 31.12.2018
fpage no. 58 of reolv
30.07.2013

130.08.2013
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{,7
at,

Allotee(s) having strictly complied with all
the terms and conditions of this Buyer's
Agreement and not being in default under
any provisions of the same and all amounts
due and payable by the Allottee(s) underthis
Buyer's Agreement having been paid in time
to the Developer, The Developer
immediately upon the receiptofoc/cc, shall
give notice n the Allottee(S), in writing, to
take possession of the Unitfor his/its frt-outs
and occupation and use ("Notice of
Possession'l), on furnishing certain
documents by the Allottee (S).
(ii)The Allottee(s) agrees and understands
that the Developer shall be entitled to a

.grace period of one hundred and Eighty
(780) days over and above the period more
particularly speciJied here-in-above in sub-
clause (a)(i) of clause 7, for completion of
the ProjecL
(Emphasis supplied)

10. Date of excavatljlili
pe. statement o\(.\
account dated \l
L5.17.202r \

11. Due date of possession

12. Legal notice for refund 07.02.2017
(page no. 73 of complaint)

1J. Total sale
consideration

Rs.7,12,35,57 5 / -

[as per SOA dated 15.7L.202-J. on page no.
59 of reply)

L4. Total amount paid by
the complainant

Rs.59 ,50 ,444 / -

[As per SOA dated 15.11.2021on page no.
72 of reply)
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Note: Grace period is allowed being
nd unconditional



15. 0ccupation certificate 23.07.2018

{page no. 67 of reply}

1-6. Offer of possession 28.07 .20ra
(page no. 55 of replyJ

w
@
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B. Facts ofthe complaint:

3. The complainant has made the following submissions; -

I, A project by the name of Paras Square situated in Sector 634,

Gurugram was being e respondent. The complainant

coming to know about the ked a unit measuring 122 5 sq. ft.

in it and was issued dated 30.08.2013 for a total

sale considerati ilder buyer agreement

dated 31.12.2 between the parties

setting out th of its possession, its

area, dimensi te for completion of

project and of

L3.08.20L7.

tted unit was fixed as

II. That in pursuant t between the parties, the

against the allotted

and offer ofpossession ofthe allotted unit. He made a number oforal

requests in this regard, but with no positive results leading to seeking

cancelation of allotment vide legal notice dated 07.02.2017. But the

respondent neither send any reply to that legal notice nor cancelled

the allotted unit leading to filing of complaint seeking refund of the

paid-up amount besides interests and compensation.

lrorp

69
complainant slf.tf

.. I l.
unlt ano pard a5um,(

III. rhatthe reso",mtjfil
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IV. The respondent filed reply to that complaint admitting the allotment

of the subject uni! its price, receipt of payment, execution of buyer,s

agreement and fixing the due date of possession for competition of
project and offer ofpossession of the allotted unit. The authority vide

its order dated30.10.2018 instead of allowing refund of the paid up

amount directed the respondent to deliver possession of the subject

unit within a week besides paying delay possession charges on

payment of the amount aggrieved with the same the

appellate tribunal bearing no.complainant filed an ap

237 /20L9 and whe dated 10.09.2020, the same

along with the co thority were allowed to

be dismissed

before the adj

to that order,

file the fresh petition

paid-up amo cer and which was

received on tran ed by the hon'ble apex

court in case of M/s rs and Developers Pvt. Ltd..

This is how, th

Relief sought by

Complaint No. 1614 of2021

th law. So in pursuant

seeking refund ofthe

C,

4. The complainant has sought following relief(s):

I. To refund the entire amount of Rs.69,50,444 / - along with

prescribed rate of interest.

II.To pay the cost of litigation and to pay the compensation of

Rs.2,00,000/- for mental agony, pain and harassment.

On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have been

ealt with afresh by the authority.
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committed in relation to section 11(+l ta) ofthe Act to plead guilty or
not to plead guilty.

D. Reply by the respondents.

6. The respondent contested the complaint by filing reply dated 16.11.2021

on the following grounds:-:-

(i) That the instant complaint of refund is not maintainable, as the

hon'ble authority after considering the entire aspect ofthe matter has

passed an order of pos

complaint no. 262 of201

its order dated 30.10.2018 in

Pal Singh vs M/s Blackberry

Realcon Pvt Ltd..The d proper order and need no

interference.

(ii)That the posses the complainant on

28.07 .20L8 i.e.

complaint no. 2

lier complaint i.e.

ies before authority.

The authority, a the matter has passed

an order of posse

withdrawn the

e complainant has even

im before the Appellate

rder dated 30.10.2018 attained finality. Moreover, rhe

to the complainant to file a fresh claim before the

adjudicating officer can only be as per law and as refund has already

been disallowed by the authoriry vide its order dated 30.10.2018, in

complaint no. 262 of 2018 for non-payment of instalments. The instant

complaint is liable to be dismissed as infructuous.

(iiiJ That at the further outset, it is submitted that the instant complaint

of refund is also not maintainable before the adjudicating omcer in

terms of decision of the hon'ble apex court in IREO Grace Realtech

PvL Ltd, Us AbhishekKhanna & Ors (2027) 3 SCC 24l wherein it was

Authority, the orde

liberty granted to
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specifically held that in cases where the respondent/builder pursuant

to receipt of occupanry certificate has offered possession ofthe unit to

an allottee, the allottee in such cases is bound to take possession of its

unitwith DPC, ifany, and no order ofrefund is warranted in such cases.

The ratio of aforesaid judgement is very well applicable to the facts

and circumstances of the instant case. The respondent has already

obtained occupancy certificate for the project on 23.07.201g itself
pursuant to which the co also offered with possession

ofthe unit on 28.07.2018. complainant who is not ready &

willing of taking over unit by clearing outstanding

dues. As such, in

to take possessi

complainant be directed

ut subject to clearance

his entire dues. dicating officer even

does not have j terms of rule 28 & 29

of Haryana Real ent] Rules, 2077 read

Regulatory Authority,with Regulation 2

Gurugram IGeneral), it is the authority which has

powertosrantalf".ryf fgf: t) ./r
(iv) That the compt&n&rdifio&$fr*,&Ldrr}r.er or consumer and

has purchased the said'flat for tommeicial:and investment purposes

for which the jurisdiction of the authority cannot be invoked, as the

object of the Act is to protect the interests of the consumers and not

the investors.

(vl That the complainant himself has been guilty of not adhering the

payment schedule, as he himself has defaulted in payment of its
complete instalments in terms of agreement. The same is not
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permissible in terms ofAct as such, and the complaint merits outright

dismissal.

[vi) That the respondent has issued several demand letters, reminder

letters etc. to the complainant for payment of instalmenL However, he

has not only failed to make payment ofthe due amount but has also

filed the present complaint iust to harass the respondent.

(vii) That on account of failure of the complainant to take possession of

, the respondent is entitled to

holding charges in terms i1 of the buyer's agreement. The

possession ofthe unit 7.2018. So, in terms ofclause

10.1 of the agre also entitled to holding

charges after 30 and till the date the

complainant by clearing its entire

dues. Mo to delay interest on

account ofthe t in not taking over

possession of the

28.07.2018 itself

was offered to him on

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submissions

made by the parties.

E. Jurisdiction ofthe authorlty

The authority observes that it has territorial as well as subiect matter

iurisdiction to adiudicate the present complaint for the reasons given

below.
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E.l Territorialiurisdiction

B. As per notification no. I/92/20t7-lTCp dated l4.l2.ZO7T issued by

Town and Country Planning Department, the jurisdiction ofReal Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with omces situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

District. Therefore, this authority has complete territorial ,urisdiction
to deal with the present co

E.II Subiect matter iu s

9. Section 11(41(a) of the A es that the promoter shall be

responsible to the r sale. Section 11[a)(a) is

reproduced as her

Section 77.,..,

(4) The

(a) be and functions

under the regulations mode

thereunder or to for sale, or to

the ossociation of a may be, till the convqonce

ofqll the a may be, to the

ollottees, or the qllottees or the

competent authority, os the case may be;

Section 34-Functions of the Authority:

34(l) oI the Act provides to ensure compliqnce oJ the obligotions

cast upon the promoters, the allottees and the real estote ogents

under this Act ond the rules ond regulations made thereunder.

10. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

Page 9 of 17
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which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

11. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech promoters

and Developers Private Limited Vs State oI ll,p, & Ors. (Supra.) and
reiterated in case of M/s Sana Realtors privdte Limited & other Vs

Union of India & others S, 73005 of 2020 decided on

as under:72.O5,2022 wherein it has

"86. From the sch o detailed rekrence hos

been mode delineoted with

the regu ', what finally culls

out is that expressions like

'refund','i int reoding oI
Sections 18 es to relund of
the amount, s directing payment

of interest for penalty and interest

thereon, it is the which hqs the power to

At the same time,

of adjudging

exomine

when it
compensqtiqiAnd inqE\thefonqdgrFeqo,At2, 14, 1s ond 19,

the oapdicffi \$L\i*J,!;l 6*A) V,L,, b determine.

12, 74, 18 and 19,

keeping in view the collective reading olkction Z1 read with Section

72 oI the Act if the adjudication under Sections 12, 14, 18 and 19

other thon compensation as envisaged, if extended to the

odjudicoting oJficer os prayed that, in our view, may intend to expond

the ambit ond scope of the powers and functions of the odjudicating

ofrcer under Section 71 and thot utould be agoinst the mondate of
the Act 2016."
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Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the

,urisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

Findings on the obiections raised by the respondent,

F.l Obiection regarding maintainability of complaint being barred by

res-judicata.

It is contended on behalf of the respondent that the instant complaint

for refund is not maintainable being barred by res-judicata, as the

hon'ble authority after considering the entire aspect of the matter has

already passed an order of possession vide its order dated 30.10.2019

in complaint no. 262 of 2018. However, the counsel for the

complainant submitted that the earlier order was passed without

subject matter jurisdiction and therefore, is null and void. Now the

question before the authority is whether the present

complaint filed by the complainant is barred on the principle of res-

judicata.

In the present case, being aggrieved due to unreasonable delay in

getting possession, the complainant earlier filed a complaint before

authority for seeking refund along with interest against the paid

amount. The said complaint was disposed of by the authority vide

order dated 30.10.2018 with the direction to the allottee to take

possession and disallowing the claim of refund. Thereafter, the order

dated 30.10.2018 was challenged by the complainant-allottee in

appeal. The tribunal allowed the appeal as well as the complaint to be

withdrawn with liberty to file fresh complaint before adjudicating

officer vide order dated 10.09.2020. Thereafter, the complainant filed

13.

74.
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the present complaint before adjudicating officer and during the

pendency of the said complaint; the complaint was transferred to the

authority from the adjudicating officer in view of authoritative

pronouncement of the Hon'ble Supreme Court with regard to

jurisdictional issue. Hence, in view of the above order dated

70.09.2020 passed by the Appellate rribunal, the complaint filed a

fresh is maintainable and is not barred under section 11 of Code of the

Civil procedure 1908.

F.ll Obiection regarding entitlement of refund on ground of
complainant being investor

16. The respondent has taken a stand that the complainant is the investor

and not consumer, therefore, he is not entitled to the protection of the

Act and thereby not entitled to file the complaint under section 31 of

the AcL The respondent also submitted that the preamble of the Act

states that the Act is enacted to protect the interest of consumers of

the real estate sector. The authority observes that the respondent is

correct in stating that the Act is enacted to protect the interest of

consumer of the real estate sector. lt is settled principle of

interpretation that preamble is an introduction of a statute and states

main aims & obiects of enacting a statute but at the same time, the

preamble cannot be used to defeat the enacting provisions of the Act.

Furthermore, it is pertinent to note that any aggrieved person can file a

complaint against the promoter if he contravenes or violates any

provisions of the Act or rules or regulations made thereunder. Upon

careful perusal of all the terms and conditions of the apartment buyer,s

agreement, it is revealed that the complainant is a buyer and paid total

price of Rs.69,50,4441- to the promoter towards purchase of an
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apartment in the proiect of the promoter. At this stage, it is important

to stress upon the definition of term allottee under the Act, the same is

reproduced below for ready reference:

"2(d) "allottee" in relation to o real estate project meons the person to

whom o plot, aportment or building, as the case moy be, has been

allotted, sold (whether as freehold or leasehold) or otherwise

tronsferred by the promoter, ond includes the person who

subsequently acquires the said allotment through sale, transfer

or otherwise but does not include o person to whom such plot,

aportment or building, as the case moy be, is given on rent;"

In view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the apartment buyer agreement, it is crystal

clear that the complainant is an allottee as the subject unit was allotted

to him by the promoter. The concept of investor is not defined or

referred in the Act. As per the definition given under section Z of the

Act, there will be "promoter" and "allottee" and there cannot be a party

having a status of "investor". The Maharashtra Real Estate Appellate

Tribunal in its order dated 29.0L.2019 in appeal no.

0006000000010557 titled as M/s Srushti Sangam Developers pvt.

Ltd. Vs, Sarvapriya Leasing (P) Lts, And Anr. has also held that the

concept of investor is not defined or referred in the Act. Thus, the

contention of promoter that the allottee being an investor is not

entitled to protection of this Act also stands rejected.

Findings on the relief sought by the complainant
G.l Direct the respondent to refund along with interest as per the
provision ofthe Act.

The complainant booked a unit in project namely paras Square situated

in Sector 634, Gurugram being developed by the respondent vide

G.

18.
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allotment letter dated 30.08.2013 for a total sale consideration of

Rs.\,12,35,575 /-. The complainant has paid a sum of Rs.69,50,444l- till
date to the respondent. A buyer's agreement dated 31.12.2013 in this

regard was executed between the parties. It is observed that the

complainant requested the respondent even before filing of the

complaint for withdrawal from the proiect. The complainant vide legal

notice dated 07.02.2017 requested the respondent to cancel the

booking and refund of the paid up amount due to illegal and arbitrary

demands raised by it as construction of the project was not completed

as per the payment plan.

Admissibility of grace period: The promoter has proposed to

handover the possession of the said unit within a period of 36 months

from the date of start of construction. As per the documents available

on record, the respondent has raised the'Demand on account of

Excavation' on L3.02.2014. Since in the present matter, the BBA

incorporates unqualified reason for grace period/extended period of

180 days in the possession clause accordingly, the grace period of 180

days is allowed to the promoter being unqualified and unconditional.

Therefore, the due date of handing over possession of the unit comes

out to be L3.0a.2017.

The occupation certificate of the project was admittedly received

during the pendency of the previous complaint on 23.07.2018 and on

the basis of which the possession of the allotted unit was offered to the

complainant on 28.07.2018. But he has already withdrawn from the

project by sending a legal notice dated 07.02.20L7 and sought refund

of the paid-up amount with interest. So, in such a situation, the

complainant withdrew from the project even prior to the due date. So,

Complaint No. 1614 of2021

19.

21_.
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he is not entitled to refund of the complete amount but only after

certain deductions i.e., 1.0% of the basic sale price as earnest money

besides non-refundable statutory charges as per settled law of the

land. Even the authority also framed a regulation in this regard known

as The Haryana Real Estate Regulatory Authority Gurugram

(Forfeiture of earnest money by the builderl Regulations, 11(5) of

2018, providing as under -

"5, AMOUNT OF EARNEST MONEY

Scenqrio prior to the Real Estate (Regulations ond Development)

Act, 2016 was dWrent. Frauds were cqrried out without any fear
os there was no law for the same but now, in view of the above

facts and taking into considerotion the judgements of Hon'ble

National Consumer Disputes Redressal Commission and the

Hon'ble Supreme Court of lndia, the authoity is of the view that

the forfeiture amount of the eornest money shall not exceed

more than 70o/o of the considerstion amount of the real

estate i,e. apqrtment /plot /building as the case mdy be in qll

cases where the cancellation of the jlat/unit/plot is made by the

builder in o unilaterol manner or the buyer intends to withdraw

from the project and any agreement contoining ony clause

contrary to the oforesqid regulotions shall be void and not

binding on the buyer."

21. Thus, keeping in view the aforesaid legal provision, the complainant

cannot be allowed refund of the paid-up against the allotted unit and

the respondent is directed to refund the paid-up amount of

Rs.69,50,444/- after deducting 10% of the basic sale consideration

being earnest money besides non-refundable statutory charges along

with an interest @ 1,0.700/o p.a. [the State Bank of India highest
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marginal cost of Iending rate (MCLR) applicable as on date +2%) as

prescribed under rule 15 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules, 2017, from the date of surrender i.e.,07.02.2017

till actual date of refund of the amount within the timelines provided

in rule 16 ofthe Haryana Rules 2017 ibid.

22. The complainant in the aforesaid relief is seeking relief w.r.t
compensation. Hon'ble Supreme Court of India in civil appeal titled as

M/s Newtech Promoters and Developers pvL Ltd. V/s State of ltp &
Ors. (supra), has held that an allottee is entitled to claim
compensation under sections 1,2,74/1.9 and section 19 which is to be

decided by the adjudicating officer as per section 71 and the quantum

of compensarion shall be adjudged by the adjudicating officer having
due regard to the factors mentioned in section 72. The adjudicating
officer has exclusive jurisdiction to deal with the complaints in respect

of compensation. Therefore, the complainant is advised to approach
the adjudicating officer seeking the relief of compensation.

H. Directions ofthe authority

23. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34 (Q of the Act:

24. The respondent/builder is directed to refund the paid_up amount of
Rs.69,50,444/- after deducting 100/o of the basic sale consideration
Rs.10,16,7,500/- being earnest money along with an interest
@ 10.700/o p.a. on the refundable amount, from the date of surrender
i.e., 07 .02.201,7 till date of actual refund.
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25. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.

26. Complaint stands disposed ol
27. File be consigned to registry.

Haryana Real

Dated: 2 5.04.2 0

v\^'/K;AGi)
Member

HARER"A
GURUGRAhI
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