Coaneched) Vada ovetes a{f,w 20 Sar 2022

@ HARERA
& GURUGRAM | Complaint no. 3183 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3183 of 2021
Date of filing complaint: 19.08.2021
First date of hearing : 29.09.2021
Date of decision :  05.04.2022

Manik Sharma

R/o: 464—SetE0f—1-5A—Gautmm_Buddh—Nagar,

JULP- A-Fo1 Stellay bullds Lb,S Monﬁ Complainant
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\grus

M/s Vatika Limited L LAY '

R/o: Vatika Triangle, 7th ﬂoor Sushant Lok-],

Block A, MG Road, gu;ygram-_uzoaz . Respondent
CORAM: A -

Dr. K.K. Khandelwal AR B RN _ Chairman
Shri Vijay Kumar Goyal | | Member

APPEARANCE: M 4GGA MALHOFRAY Fox Complainant .
Mr. Abhimanyu Dhawan- “~Advocate for the complainant Ao -

Ms. Ankur Berry Advocate for the respondent
ORDER

The present complamt has been filed by the complainant/allottee
under section 31 of the Real. Estate (Regulation and Development)
Act, 2016 (in short,_the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions to the allottees as per

the agreement for sale executed inter-se them.
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Project and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession, delay period, if any, have been detailed in the

following tabular form:
S. No.| Heads Information
1. |Name and location of tk € “Vatika INXT City Centre”, Sector
project 3 ‘:.'_' ﬁz Gurgaon, Haryana
2. | Nature of the project (i ’Col;ﬁmermal complex
3. | Areaof the project. " | ) g_p flﬁxacres
4. | DTCP License AT msziooa dated 14.06.2008
validupto /< ¢ - 13 06 2016 '
5. | RERA registered/ not Nat reglstel‘ed
registered | -
6. |Date of execution] of 09 06 2008 (page 13 of BBA)
builder buyer s i y
agreement x%% |
7. | Unit no. AN o, = ;6081&526@1’1001' tower-A (page 14
YR E of complamt)
8. Unit measuring “eee5007sq. ft.
A‘” _:»gg& B .é%$ & = ‘s. . 3
9. |Newunitno..m /% & 5502, 5t floor, block D
b . 1| admeasuring 500 sq.ft.
; |-(as alleged by complainant at page
SwiBiidWlEs of complaint)
10. | Total consideration Rs. 27,25,000/-
As per clause 1 of BBA
(page 15 of complaint being sale
consideration)
11. | Total amount paid by the | Rs. 27,25,000/-
complainant As per clause 2 of BBA
(Page 15 of complaint being sale
consideration)
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developer undertook to make committed return/assured return of
Rs. 30,000/- per month for the period of construction. Vide the
same clause, developer undertook to continue to pay to the allottee
the mentioned assured return until the unit was handed over by
the developer for possession as the committed returns component.
That vide addendum dated 27.07.2011, the parties agreed for
relocation of the unit from Vatika Trade Centre to Vatika INXT city
centre and on 17.09.2013 umtSQZ of block D was allocated. All

other terms of the BBA invariaﬁ]y'réinained the same.

The respondent unllaterally deaded tonotpay assured returns to
the complainant thh effect fr‘om 20*1§ Since 2019, the respondent
with a malaﬁde intention has ” Eeen sendmg across to him
completely lopsided addendums asking to give away the right to
assured returns, promlsedlease rentals and completion date of the
project all of which is completely 1llegal and in violation of the BBA.
The respondent has ‘been pressunzmg ‘the complainant into
signing such a one- 51ded addendum These addendums have not
been signed by him. There is‘a delay of more than 10 years in

completion of construction of tle unit.-
Relief sought by the complainant:
The complainant has sought following relief(s):

i. Direct the respondent to pay interest for delay on the total
amount paid by the complainant @prescribed rate of interest
for every month of delay, till the date of actual handing over of

the possession of the unit.

.)/Lo
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ii. Direct the respondent to honour its liability to pay committed
returns to the complainant as per clause 2 of the BBA till

completion of construction and offer of possession.

iii. Direct the respondent tc pay the outstanding balance amount

of committed returns from 2018 till date.

iv. Direct the respondent to not illegally charge maintenance from
the complainant till the tgrng the unit is complete and
possession offered and leas J;lxﬁQ;

¢1“ 2;/

On the date of hearing, thefauthpf‘ity explamed to the respondent/
promoter about the. contpaﬁenﬂohpas alleged to have been
committed in relation to section: 11(4) [a) of the actto plead guilty

or not to plead gmlty i
Reply by the respondent I % |

The respondent has Cp*nfestiéd the qqmpl%xinf on the following

grounds. NATE

e - &_,né i
N :

i
i

a. The complamant has mgsdgrected in fil;ng the above captioned
complaint before the authority as the reliefs being claimed
cannot be said to fall within the realm of jurisdiction of this
forum. It is humbly submitted that upon the enactment of the
Banning of Unregulated Deposit Schemes Act, 2019, the “assured
return’ and any “committed returns” on the deposit schemes
have been banned. The respondent having not taken registration
from SEBI and thus cannot run, operate, continue an assured

return scheme. As per Section 3 of the BUDS Act, all unregulated
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assured return

P
e

12. | Due date of delivery of 01.10.2010 as per clause 2 (page
possession 15 of complaint)
13. | Provision regarding Since the unit would be

completed and handed over by 1st
October 2010, and since the
allottee has paid part/ full sale
consideration on signing of this
agreement, the developer hereby
undertakes to make a payment by

__f'way of committed return during
'»-";:f__'-ignSchtlon period, as under,
swhich the allottees duly accepts:

e
R

-

_!-'-'- 1 seNssstsanssrana R nes
e 1 NP8 NS

.'fi_'!t is hereby spec1ﬁcally clarified

that the committed return would
be paid by the developer up to
30.09.2010 or.in the event of any
-delgy in completion of the project,
‘up to thedate of offer for handing
over of completed unit to the

: allottqe

Clause Return on

N(i)

| completion of the project and

e

lettmg out of space

That_on_the completion of th
project, the space would be let -
out by the developer at his own
cost to a bonafide lessee at a
minimum rental of Rs. 60/- per
sq.ft. per month less TDS at
source. In the event of the
developer being unable to finalize
the leasing arrangements, it shall

pay the minimum rent at Rs. 60/-

r)ﬁr
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per sq.ft. per month to the
allottee as Minimum Guaranteed
Rent for the first 36 months after
the date of completion of the
project or till the date the said
unit/space is put on lease,
whichever is earlier. If on account
of any reason, the lease rent
achieved is less than Rs. 60/- per
sq.ft. per month of super area,
—.{-then the Developer shall return to
.|'the " Allottee, a compensation
) yoalculated at Rs. 130/- for
one rupee drop in the lease

\ ,.'; {:albelosz 64 /- per sq.ft. per
Y '1%
NP month '

14. | Date of offer of p possessnop lNo't offered
to the complalnanv HEEERIY
15. | Occupation ce'rﬁﬁtatg i %Not obtained

16. | Delay in handing: OVeI‘ uLl 11 years 6 month 4 days
date of decision 1. e., 17 Wl
05.04.2022

Facts of the complaint ~ o v v

That on 09.06. 2008 “the com%lamant entered into BBA with the
respondent and booked aianlt rfo éGBA on 6th floor, tower no. A of
the complex called “Vatika Trade Centre” admeasuring approx. 500
sq.ft. super area for a total sale consideration of Rs. 27,25,000 /- and
total sum of Rs. 27,25,000/- was paid by him vide two cheques duly
encashed. As per clause 17(a) of the BBA, the respondent assured
that the construction of the pi‘oject would be completed in all

respects on or before 30.09.2010. As per clause 2 of the BBA, the
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deposit schemes have been strictly banned and deposit takers
such as builders, cannot, directly or indirectly promote, operate,
issue any advertisement soliciting participation or enrolment in
or accept deposit. Thus, section 3 of the BUDS Act, makes the
assured return schemes, of the builders and promoter, illegal
and punishable under law. Further as per the SEBI Act, 1992
collective investment schemes as defined under Section 11 AA
an only be run and operated Qy ";ﬂr‘eglstered person. Hence, the
assured return scheme of gie%%e_?pdndent has become illegal by
the operation of law-and ﬁ ca§nh6t be made to run a scheme
which has become lnﬁ'ucttfous W law Thus, the present
complaint deservgs to be dxsmlssed at the very outset, without

wasting preaous time of this-hon’ble authorlty.

b. That the complainant had ribt come before the hon’ble authority
with clean hands: Th’e' COmplaint has beén'ﬁled just to harass the
respondents and to gam thenjust enrichment. It is pertinent to
mention here that for the ‘alr ad}udlcation of grievance as
alleged requires detaile_(____i dEl_i_bera’goy by leading the evidence
and cross-exarﬁination, thus only-the ciyil court has jurisdiction
to deal with the cases required'detailled evidence for proper and

fair adjudication.

c. It is pertinent to mention that the present complaint is not
maintainable before the hon’»le authority as it is apparent from
the prayer sought in the complaint. That further, it is crystal clear

from reading the complaint that the complainant is not

5
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‘allottees’, but purely an ‘investor’, who is only seeking assured
return from the respondent, by way of present petition, which is

not maintainable under the provisions of the Act, 2016.

d. Thatinview of the judgment and order dated 16.10.2017 passed
by the Maharashtra RERA Authority in the complaint titled
Mahesh Pariani vs. Monarch Solitaire order, complaint no:
CC00600000000078 of 2017« whereln it has been observed that
in case where the complamaligs ?have invested money in the

,mﬁ;’ng proﬁts out of the project,

project with sole mtentloﬁ ﬁh _
then they are in the° pﬁsmﬁﬁ 6f __ca-promoter and cannot be
treated as allottee The airthonty theremgepmed as under:

P

“It means that the Complmnants have ‘the status of ‘Co-
promoter”of the projeét it is evident that the dispute between
the Complainants, and the Resﬁbﬁgént is of a civil nature
between the promoter and co-promater,.and does not pertain
to any contravention of t%e Real state (Regulation and
Development) gAct 2616 Z‘he complaint is, therefore,
dismissed.” s 7 -

Thus, in view of the aforesald dec1smn the complainant herein
could not and ought ngtﬁbagq:ﬁlegghgﬂésent complaint being a

co-promoter.

e. In a matter of Brhimjeet & Anr. Vs. M/s landmark Apartment
Pvt. Ltd. (complaint no.141 of 2018), the Hon’ble Haryana real
Estate Regulatory authority has taken the same view as

observed by Maharasthtra RERA in Mahesh Pariani stated that,

“The Complainants have made a complaint dated 15.5.2018 with
regard to the refund of the assured return of Rs.55,000/- per month.
As per Clause 4 of the Memorandum of Understanding dated
14.8.2010, the Complainants are insisting that the RERA Authority
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may get the assured return oy Rs.55,000/- per month released to
him. A perusal of the Real Estate (Regulation & Development) Act,
2016 reveals that as per the Memorandum of Understanding, the
assured return is not a formal clause with regard to giving or
taking of possession of unit for which the buyer has paid an amount
of Rs.55 Lakhs to the builder which is not within the purview of
RERA Act. Rather, it is a civil matter. Since RERA Act deals with the
builder buyer relationship to the extent of timely delivery of
possession to the buyer or deals with withdrawal from the project,
as per the provisions of Section 18 (1) of the Act. As such, the buyer
is directed to pursue the mai_er with regard to getting assured
return as per the Memoranduri-of Understanding by filing a case
before an appropriate forum/Ag{;ud)catmg Officer.”

Thus, the RERA Act, 2016 Ga%mdt deal with issues of assured
return and hence the present complamt deserves to be
dismissed at the v;ery outset. - '

.......

f. That further in the 'm'avtter%?? Bharam Smgh & Ors vs. Venetian
LDF Projects LLP (Complaint No. 175 of 2018), the hon’ble
authority, Gurugram- uphe'd its earller decision of not
entertaining any matter relatéd to assured returns. That the

Hon’ble Authority in the said order’stated

“that as already decided"in. compz’aint no. 141 of 2018 no case is
made out by the Complainant’. “Thatsince the authority has taken
a view of much-earlier as stated above, the authority cannot go
beyond the view takeré»eaﬁ’eady In_such types of assured return
schemes, the-.authority . has -no .jurisdiction,. as such the
Complainants are at liberty t approach the appropriate forum to
seek remedy”.

g That in view of the catena of judgments passed by this hon’ble
authority and the intent and purpose of enactment RERA Act,
2016, the hon’ble authority is not the right forum for the relief
sought by the complainant. Further there is no question of
interest to be paid of the alleged assured returns plan in view of

the catena of judgements ;;assed by the authority. That the

»
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complainant is attempting to seek an advantage of the slowdown
in the real estate sector and it is apparent from the facts of the
present case that the main purpose of the present complaint is
to harass the respondent by engaging and igniting frivolous

issues with ulterior motives to pressurize the respondent.

That the present complaint is an arm-twisting method
employed by the complamantto fulﬁl the illegitimate, illegal and
baseless claims so as to get bg_,_eﬁt from the respondent Thus,

the present complaintis WIthauEany basis and no cause of action

has arisen, till date, in E@yogz:éggw them and agamst the respondent
N i i A

and hence the compfamt dgse(ves to be d}SH‘llSSEd

It is most respectfully submltted that the complainant had
wilfully agreed to the terms and cpndltlons ‘of the builder buyer
agreement and’ the agiden(fumf and now at a belated stage are
attempting to wriggleié“lu 03‘ the ogglﬁaqon imposed by the said
mutually agreed agreement? terms by the filing the instant

S

complaint before this hQn b;&aughorlw

That it is brought to the krmv ledge of the hon’ble authority that
the complainant-is guilty of -placing’ untrue facts and is
attempting to hide the true colour of his intention. That before
signing the agreement, he was well aware of the terms and
conditions as imposed upon the parties under the agreement &
the addendum and only after thorough reading, the said
agreement & addendum got signed and executed. He is

misrepresenting the true contents of the agreement &
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addendum to extract more money from the respondent. The

respondent has fulfilled all the obligations so far, as per the said

agreement.

It is further submitted that the complainant is making false
statement before the hon’ble authority, and all the averments
made by him is to be put to strict proof thereof. Thus, it is evident

that the entire case of is nothlng but a web of lies and the false

and frivolous allegations ma d nst the respondent is nothing

but an afterthought hencé“éﬁ?ﬁ&mesent complaint filed by the
complainant deserves;to heg chsnnsseﬁd with heavy costs. It is
pertinent to 'nent:gn here«;hac cdﬁplalnant s.act is also violative
of the provisions: of Banning of Unregulated Deposit Act,2019 as
the complaint falls within ghe fﬂeﬁnition of “deposit takers”, as
per the Section:"'Z(é) of 'éanfiing of;f]nr:egulated Deposit Schemes
Act, 2019 and the-said 'ordinance:bgn's such deposits, thereby

also bars such assured returns.

The BBA dated 09 06,.2008 &ypaddendum dated 27.07.2011,
never intended to gwe po,sse?swri to the Complamant and the
said fact is ample clear due to absence of clause of possession in
the BBA. The BBA !dated 09.06.2008 & addendum dated
27.07.2011 do not contain a single clause as to the due date of
delivery of possession and rather, the only clause is of leasing
arrangements. Thus, the prayer of the complainant seeking
possession, is illegal and the present complaint ought to be

dismissed. Further, the prayer of compensation as demanded in

%
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the complaint, does not fall within the jurisdiction of the hon’ble

authority and that too deserves to be dismissed.

Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed

documents and submission made by the parties.

Jurisdiction of the authority. "

The respondent has raise@"’}"_{”-“gunary objection regarding

jurisdiction of authority.to entéft;m ‘the, present complaint. The

authority observes ghat ﬁ haS“"__

@;glal as;well as subject matter
jurisdiction to ad}udlcate th@*ﬁ%eﬁe?lt comtﬂamt for the reasons

given below.

i
L = |

E.1 Territorial 1urisd1ctfon

10. As per notification ne. 1/92/201? 1TCP*d§ted 14 12.2017 issued

by Town and Countrwal*anmng Ué[iartment Haryana, the
jurisdiction of Real Estate Reguﬁ‘fory Authority, Gurugram shall be
entire Gurugram ﬁl&nt:t forwalﬁ pi?iﬂpose wu:h wothces situated in
Gurugram. In the presenn case, the pm]ect 111 question is situated
within the planning areé of Gurugram DlStrlct therefore this
authority has completed territorial jurisdiction to deal with the

present complaint.

E. Il Subject-matter jurisdiction
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Section 11(4)(a) of the Act, 2015 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or-buildings, as the case may be, to the
allottees, or the common areas"t&'the association of allottees or

the competent authority, as '§§E§1¢ay be;

The provision of assured tpmmig part of the builder buyer’s
agreement, as per clause 15 of the BBA dated.... .. Accordingly,
the promoter fsArespo‘nsiblé Sor all ablfg&'tions/responsibfh’ties
and functions including payment of assured returns as provided
in Builder BuyersAgreement. '

s

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real'estate agents under
this Act and theirules and regulatxons m%ge thereunder.

So, in view of the provnslons of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non- compllance of obhgatlons by the promoter leaving
aside compensation Wthh is to be decided by the adjudicating

officer if pursued by the complainant at a later stage.
Findings on the relief sought by the complainant:
F.I Maintenance charges

. The complainant has sought a direction to the respondent to not
illegally charge the maintenance charges from him till the time the

unit is complete and possession offered or leased out.

2
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12. The Real Estate (Regulation amh:l Development) Act, 2016 (RERA)
mandates under section 11(4)(d), that the developer will be
responsible for providing and maintaining the essential services,
on reasonable charges, till the taking over of the maintenance of
the project by the association of the allottees. Since 19(6) of the
RERA also states that every allottee, who has entered into an
agreement for sale, to take an apartment plot or building as the

case may be, under sectlon 1§,Wshal] be responsible to make

necessary payments in the mam; "-;angl within the time as specified
in the said agreement for sale/ BBA and shall pay within stipulated
time and appointed place, fhe *share%f the reglstratlon charges,

M o R

municipal taxes, wat;er and- electrlclty gharges maintenance

P

charges, ground ce;a,t and othercharges if any.

13. The next questmn anses here%l %s %0 l‘grorn which date the
maintenance charges: can be chargej*d _or'* macle applicable. In this
regard the authority°“’plajées;re:(;ereﬂce___i:e’the State Consumer
Disputes Redressal Fon;m _déqisien in Shri Anil Kumar
Chowdhury vs DLF Ltd,.on 1§%Awgu$t2618,where1n it has been

held as under:

”Mamtenance Charge and Ho!d:ng Charge -

According to Clause 10 or Clause 14.3 of the

Agreement, the apartment allottee shall be liable to

pay the maintenan ce charge on and from the date on
hich ion is taken or on th

expiry of thirty (30) days from the date of issuance of

the Notice of Possession, whichever is earlier.

As per terms of the Agrcement, the OP/developer has

no authority to demand maintenance for any period

prior to actual physical possession being handed over.

Equally the OP/developer shall have no authority to
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demand any holding charge as the delay in giving
possession is on their own part and they are
wrongfully withholding possession till date. However,
the complainant will be liable to make payment on
account of government charges only upon receiving
physical possession of the flat and car parking space
from the OP.
So far as claim of the complainant for common
facilities or benefit like - swimming pool, tennis court
etc. are concerned, the same cannot be entertained
because prior to lodging complaint, no permission was
sought for in accordance:with Section 12(1)(c) of the
Act to file the complainit. in arepresentative capacity.
Therefore, there is faa’f" mny ‘réason to discuss about
the common areas gﬁ fa :_;yes of the complex, as
alleged - _ the
complain@nt .. ...oi.i. '?'........;..L;”- .
In view of the dmcussmn -aboye; Ihe complamt is
allowed on contést with the h lowing-directions:-

~ The Opﬁos‘ite Party s directed.to deliver possession
and to jexecute the Sale Deed in f&vour of the
complgmg:ﬂ: on _payment ' of stamp...duty and
registration charges within 90 days from date after
obtaining.C ampi’enorr CeH:ﬁcate frorrr tbe competent

bl

authorfg;& .

g

The Opposx{e“ qutymfs wdxrected not sto claim any
amount underthe head of

(a) cost of increased in.area;-

(b) pro-rate charges-forarranging supply of electrical

energy and

(c) Other ‘costs mdﬁdﬁfg govemment charges from final
statement.of accounts, |

(d) maintenance for any per:od till, handfng over possession
and

(e)any holding charge whatsoever for withholding
DRI rioromonecpisisimmiaiind A

In yet another judgement titled as Dr. Mudit Kumar vs Emaar
MGF Land Limited on 28th January, 2020 passed by the State
Commission, Punjab wherein it has been held that the promoter is
not entitled to charge maintenance charges till the handing over of

the possession of the plot to the allottee post receipt of the OC only.
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However, the amount accredited towards maintenence charges
should be maintained in a corpus and the builder cannot transfer
the proceeds or maintenance charges received from allottees to his
company'’s account, because such money received for maintenance
is not his income in any way. The logic behind it, is that a builder is
only a facilitator for a limited amount of time and the onus of taking
up the responsibility of mamter ance of the flat and its premises is

on the residents’ welfare assoaa@n (RWA)

"*../‘

In the light of the above- merghéf@dfrgasomng, the allottee shall be
liable to pay the mamtenanceg;eﬁl:fgé onandfrom the date on which

=

actual physical possesswn is taken onon«»ﬂ%e expiry of thirty (30)

days from the dat__e _of issuance of the ‘notice of possession,
whichever is earlier. | %

¢
i £ i
& " E
# 4 -

F.II Assured Return: .

. &
A i

R i
et %
=t
F 4
T
b

s s -
S —_ = o

&<§§

While filing the pennohbe51des gglayed possesswn charges of the
allotted unit as per builder -b.uy_er ag;eerhent dated 09.06.2008, the
claimant has also sought assuréd returns | Qn monthly basis as per
clause 2 of the agreement of Rs 30 000/ per sﬁ ft. of super area
per month till the date of offer fpr handing over or completed unit
to him. It is pleaded that the respondent has not complied with the
terms and conditions of the agreement. Though for some time, the
amount of assured returns was paid but later on, the respondent
refused to pay the same by taking a plea of the Banning of
Unregulated Deposit Schemes Act, 2019 (herein after referred to

as the Act of 2019). But that Act does not create a bar for payment
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of assured returns even after coming into operation and the
payments made in this regard are protected as per section 2(4)(iii)
of the above-mentioned Act. However, the plea of respondent is
otherwise and who took a stand that though it paid the amount of
assured returns upto the year 2018 but did not pay the same

amount after coming into force of the Act of 2019 as it was declared

illegal.

The Act of 2016 defines ° agreegent:for sale” means an agreement
entered into between the prom’ﬂferd;,nd the allottee [Section 2(c)].

An agreement for sal@ gls deﬁlied as{ anarrangement entered
between the promoter and égiiéiteewwlth freew1ll and consent of
both the parties. Anagreemerit definies the rights and liabilities of
both the parties i.e';iip-romoter. and the allottee and marks the start
of new contractuai Irelatio'nship between them. This contractual
relationship gives ‘rise. to future agreements and transactions
between them. The dlffereﬁt kmdsmf payment plans were in vogue
and legal within the rneamng of the agreement for sale. One of the
integral part of this agreernentls the transaction of assured return
inter-se parties. The “a-greemen§ forsale” after coming into force of
this Act (i.e., Act 0f2016) shall be-in the prescribed form as per
rules but this Act of 2016 does not rewrite the “agreement” entered
between promoter and allottee prior to coming into force of the Act
as held by the Hon'ble Bombay High Court in case Neelkamal
Realtors Suburban Private Limited and Anr. v/s Union of India

& Ors., (Writ Petition No. 2737 of 2017) decided on 06.12.2017.

Since the agreement defines the buyer-promoter relationship
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therefore, it can be said that the agreement for assured returns
between the promoter and Ealllottee arises out of the same
relationship. Therefore, it can be said that the real estate regulatory
authority has complete jurisdiction to deal with assured return
cases as the contractual relationship arise out of agreement for sale
only and between the same parties as per the provisions of section
11(4)(a) of the Act of 2016 Wthl’l provides that the promoter
would be responsible for all thg obhgatlons under the Act as per
the agreement for sale till the' ek_geg%mn of conveyance deed of the

esé&“‘ i

unit in favour of the’ zggo%{:és.» Now .three issues arise for

consideration as toy’ . " &

it
ATt

i.  Whether authority is within the ]urisdi“ttii)n to vary its earlier
stand regardmg assured re!:urns due &0 changed facts and

r B %
:\: i .

circumstances:
ii. Whether the authorlq is competent to al]ow assured returns

to the allottees in pre~RER1§ cases ‘after the Act of 2016 came

é%é‘:aw-

i

into operation, _
iii. Whether the Act of 2019 bars@ﬁ}’ayﬁlent of assured returns to

»»»»»»»»»»

the allottees in pre RERA cases. |

3

While taking up the cases of Brhrm]eet & Anr Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh.
Bharam Singh & Anr. Vs. Venetain LDF Projects LLP” (complaint
no 175 of 2018) decided on 07.08.2018 and 27.11.2018
respectively, it was held by the authority that it has no jurisdiction

to deal with cases of assured returns. Though in those cases, the
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issue of assured returns was involved to be paid by the builder to
an allottee but at that time, neither the full facts were brought
before the authority nor it was argued on behalf of the allottees
that on the basis of contractual obligations, the builder is obligated
to pay that amount. However, there is no bar to take a different
view from the earlier one if new facts and law have been brought
before an adjudicating authority or the court. There is a doctrine of

_;
%

“prospective overruling”. aﬁq\ guhlch provides that the law
'.'“ éa‘
its applicability to the cases whlch«have attained finality is saved

declared by the court applie géé’ses arising in future only and
because the repeal would otherWISe Work hardship to those who
had trusted to its existence A reference in fhls regard can be made
to the case of Sarqu Kumar & Anr Vs. Madan Lal Aggarwal
Appeal (civil) 1058 of 2003 dec1ded on 06. 02 2003 and wherein
the hon'ble apex court obseWed as lﬁentloned above. So, now the
plea raised with regard fo mﬁmtaméblhty of the complaint in the
face of earlier orders of the authorl.t’y‘giﬁ@ not tenable. The authority
can take a different-view from.thesearher one on the basis of new
facts and law and the proﬁ_(juncements made by the apex court of
the land. It is new well settlsd preposition of law that when
payment of assured returns is part and parcel of builder buyer’s
agreement (maybe there is a clause in that document or by way of
addendum, memorandum of understanding or terms and
conditions of the allotment of a unit), then the builder is liable to
pay that amount as agreed upon and can’t take a plea that it is not

liable to pay the amount of assured return. Moreover, an

\A
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agreement for sale defines the builder-buyer relationship. So, it can
be said that the agreement for assured returns between the
promoter and allotee arises out of the same relationship and is
marked by the original agreement for sale. Therefore, it can be said
that the authority has complete jurisdiction with respect to assured
return cases as the contractual relationship arises out of the

agreement for sale only and between the same contracting parties

to agreement for sale. In th&% hand, the issue of assured

returns is on the basis of contg@

vw

“obligations arising between
the parties. Then in case lof ;"zoneer Urban Land and
Infrastructure Limited & Anr. v/s ﬂmon of India & Ors. (Writ
Petition (C1v11]~N0: 43 of 2019]. decided p‘ﬁ:&09.08.2019, it was
observed by the g}g;girggfble Apex Cgu%ﬁ,‘ ofthe l:énd that “...allottees
who had entered.. into' assu};ed? re;tixg;r;/committed returns’
agreements with the.\se_d__e\{velijpeﬁs, whereb_y; u;;Jon payment of a
substantial portion of %héefatég;ﬁs*alé’-=coﬁsideraﬁon upfront at the time
of execution of agreemeng Mfﬁ??develep?r undertook to pay a certain
amount to allottees-on amon th;y bas:s fng the date of execution of
agreement till the date of hanqu over of possess:on to the allottees”.

It was further held’that ‘amounts r.alsedxby ‘developers under
assured return schemes had the “commercial effect of a borrowing’
which became clear from the developer’s annual returns in which
the amount raised was shown as “commitment charges” under the
head “financial costs”. As a result, such allottees were held to be

“financial creditors” within the meaning of section 5(7) of the

Code” including its treatment in books of accounts of the promoter
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and for the purposes of income tax. Then, in the latest
pronouncement on this aspect in case Jaypee Kensington
Boulevard Apartments Welfare Association and Ors. vs. NBCC
(India) Ltd. and Ors. (24.03.2021-SC): MANU/ SC/0206 /2021,
the same view was followed as taken earlier in the case of Pioneer
Urban Land Infrastructure Ld & Anr. with regard to the allottees
of assured returns to be financial creditors within the meaning of
section 5(7) of the Code. Then&fger coming into force the Act of
2016 w.e.f 01.05.2017, the* pﬁilder{,'ls obligated to register the
project with the authonty belng aﬁrongomg project as per proviso
to section 3(1) of the. AcL of 2017 read with rule 2(0) of the Rules,
2017. The Act of 2016 has no pr0v151on for re- writing of
contractual obllgatmns betyve;én the partles as held by the Hon’ble
Bombay High Courtin'case Neelkamal Realtors Suburban Private
Limited and Anr. V/s Unj_on of India &zOrs., (supra) as quoted
earlier. So, the respondents/builders can’t take a plea that there
was no contractual obliga“tfo'n te-paythe amount of assured returns
to the allottee after the Act of 2616 came into i"orce or that a new
agreement is being exe/'cuéeld with ;éﬁéfd to that fact. When there
is an obligation 0f_the_.promo£er agaiﬁst an allottee to pay the
amount of assured returns, then he can’t wriggle out from that
situation by taking a plea of the enforcement of Act of 2016, BUDS
Act 2019 or any other law.

[tis pleaded on behalf of respondent/builder that after the Banning
of Unregulated Deposit Schemes Act of 2019 came into force, there

is bar for payment of assured returns to an allottee. But again, the
\&
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plea taken in this regard is devoid of merit. Section 2(4) of the
above mentioned Act defines the word ‘ deposit’ as an amount of
money received by way of an advance or loan or in any other form,
by any deposit taker with a promise to return whether after a
specified period or otherwise, either in cash or in kind or in the form

of a specified service, with or without any benefit in the form of

T
e

\ t._

Sy

I. an amount received in thg C= - &of or for the purpose of,
business and bearing a g : "}"“_'agapnectron to such business
including— P '-} 'H.”

ii. advance recewedir;g%é@g- ti n“\%@h cons:deratlon of an
immovable properg'z underan agreemeﬁt or arrangement
subject to the «ondition that such adgr.mce is adjusted
against such immovable property as specrﬁed m terms of the

agreement or arrangemeng it

¥ "

.
i

e i
i g' -~ |
&.

A perusal of the above-mentlane deﬁniﬁon of the term ‘deposit’

é - 7 LN g
9 @é

shows that it has bee‘h gwenthé“—*sﬁme%m ‘%mg as assigned to it

under the Cornpames Act,"2043-and the same provides under

i
e

section 2(31) mcludes an ge%eij‘)t%;wa A

f§§p051t or loan or in
any other form by a company blrlt doeg not m::lude such categories
of amount as may\ be prescr1§3d§n.édnsultaéon with the Reserve
Bank of India. Similarly rule 2(c) of the Companies (Acceptance of
Deposits) Rules, 2014 defines the meaning of deposit which
includes any receipt of money by way of deposit or loan or in any

other form by a company but does not include.
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I. as a advance, accounted for in any manner whatsoever,
received in connection with consideration for an
immovable property

ii. as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or
State Government;

So, keeping in view the above-mentioned provisions of the Act of
2019 and the Companies Act 2013, itis to be seen as to whether an

allottee is entitled to assured fgﬁlms in a case where he has
AT

deposi sub ;
posited substantial amoum@%

allotment of a unit w1th ﬂ‘lefbuﬂder%t the time of booking or

”"e consideration against the

immediately thereaffer and és aé’reed"ﬁpon between them.

o

The Government of Indla enacted the Banmng of Unregulated
Deposit Schemes Act 2019 to provide for a comprehensive
mechanism to ban: the unregi.uated deposnt schemes, other than
deposits taken in the ordmary&ourse of busmess and to protect the
interest of depositors and for matters connected therewith or
incidental thereto aswgieﬁned if'section 2 (4) of the BUDS Act 2019

a4

mentioned above, A | |
It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or
arrangement subject to the condition that such advances are
adjusted against such immovable property as specified in terms of
the agreement or arrangement and do not fall within the term of

deposit, which have been banned by the Act of 2019.

\"X
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Moreover, the developer is alsoibound by promissory estoppel. As
per this doctrine, the view is that if any person has made a promise
and the promisee has acted on such promise and altered his
position, then the person/promisor is bound to comply with his or
her promise. When the builders failed to honour their
commitments, a number of cases were filed by the creditors at
different forums such as Nikhil Mehta, Pioneer Urban Land and
Infrastructure which ultlmately Wﬁ,led the central government to
enact the Banning of Unregtg‘%dgﬁeposn Scheme Act, 2019 on
31.07.2019 in pursuant” to thd ‘Bonmng of Unregulated Deposit

s wie
Scheme Ordlnance, 2018 Howe‘ th"”“the ‘moot question to be

decided isasto whether the schemes ﬂoated earher by the builders
and promising as;assured returns onTthe basis of allotment of units
are covered by the abovementloned Act or not. A similar issue for
consideration arose before Hon’ble RERA Panchkula in case
Baldev Gautam VS R:se Projects Prtvace Limited (RERA-PKL-
2068-2019) where in it was' held on 11 03 2020 that a builder is
liable to pay month]y assureg retun%s é‘fo the complainant till
possession of respectlve apartments stands handed over and there

is no illegality in thisregard, ' .

The definition of term ‘deposit’ as given in the BUDS Act 2019, has
the same meaning as assigned to it under the Companies Act 2013,
as per section 2(4)(iv)(i) i.e, explanation to sub-clause (iv). In
pursuant to powers conferred by clause 31 of section 2, section 73
and 76 read with sub-section: 1 and 2 of section 469 of the

Companies Act 2013, the Rules with regard to acceptance of
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deposits by the companies were framed in the year 2014 and the
same came into force on 01.04.2014. The definition of deposit has
been given under section 2 (c) of the above-mentioned Rules and
as per clause xii (b), as advance, accounted for in any manner
whatsoever received in connection with consideration for an
immovable property under an agreement or arrangement,
provided such advance is adjusted against such property in
accordance with the terms of’ ag;‘eement or arrangement shall not
be a deposit. Though there is' g%‘@wso\to this provision as well as to
the amounts received under 'héadlng a"and ‘d’ and the amount
becoming refundable Wlth or vﬁthﬁuﬁnterest due to the reasons
that the compan)@ accepting -the-inoney does-not have necessary
permission or approval whenever re'i:lliired \to”gleal in the goods or
properties or se;'vigeg‘_,for which the mohf:ey“ is taken, then the
amount received shEllﬁ’e ._déemed_'to be a deposit under these rules
however, the same are, n‘% é“ﬁ%l-iéablé..i-n the'case in hand. Though
it is contended that there is‘no h%?éssary permission or approval
to take the sale consideratlono-as advance and would be considered
as deposit as per Su_b—clau,sfe 2(xv)(b) but the plea advanced in this
regard is devoid of merit. Fifst of all, there is'exclusion clause to
section 2 (xiv)(b) which provides that unless specifically excluded
under this clause. Earlier, the deposits received by the companies
or the builders as advance were considered as deposits but w.e.f.
29.06.2016, it was provided that the money received as such would
not be deposit unless specifically excluded under this clause. A

reference in this regard may be given to clause 2 of the First

\(
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schedule of Regulated Deposit Schemes framed under section 2
(xv) of the Act of 2019 which provides as under:-
(2) The following shall also be treated as Regulated Deposit Schemes

under this Act namely:-

(a) deposits accepted under any scheme, or an arrangement
registered with any regulatory body in India constituted or
established under a statute; and

(b) any other scheme as may be notified by the Central
Government under this Acs,

i '." b

The money was taken by thegp_\' 1@&# f's deposit in advance against

PR,
allotment of 1mm0vable p,ropg;ty and its possessmn was to be

offered within a certain penodf”ﬂowever in view of taking sale
consideration by way ‘of ad@fnte ‘the blﬁfdbr@.promlsed certain
amount by way of assured returns For a certalp perlod So, on his

failure to fulfil that commltment the allottee has a right to

approach the authonty for redressal of hlS gnevances by way of

e
Y L 1 | .1&
L4 i F 0" | r

filing a complaint. < -, w&

Itis not disputed that the resﬁonelent*f‘f a real estate developer, and
it had not obtamed reg%trgg;% Imtle tﬁe Act of 2016 for the
project in questlon. However, the project in which the advance has
been received by the developer-from ‘the allottee is an ongoing
project as per section 3(1) of the Act of 2016 and, the same would
fall within the jurisdiction of the authority for giving the desired
relief to the complainant besides initiating penal proceedings. So,
the amount paid by the complainant to the builder is a regulated
deposit accepted by the later from the former against the

immovable property to be transferred to the allottee later on.
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F. 11 Delay possession charges

In the present complaint, the complainant intend to continue with
the project and is seeking posséssion of the subject unit and delay
possession charges as provided under the provisions of section
18(1) of the Act which reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to compfete or is unable to give possession
of an apartment, plot, or bm!dmg' .

Provided that where an aHotté‘é: / @’,not intend to withdraw from

the project, he shall be %pard? byt e promoter, interest for every
month of delay, till the’ haudfwer of the possessron at such rate
as may be prescnbed.” ~ W‘s@«ﬁw‘\ T%

A builder buyer fagreementmdated 09 Q6 2008 was executed
between the pqrties. As per clause 2 ofithe builder buyer
agreement, the i§0§§qssio_n was to »be;han_ded over by October
01.10.2010. The,(':'l'*’ause 2 of the builder_ buyer agreement is

reproduced below:

iy z%’ 3
gy

Since the unit would be completei and handed over by 1%
October 2010, and since ,th% Allpt!:ge has paid part/full sale
consideration-on st,gmngﬁﬁqf this ag@eegnent the Developer
hereby undertakes to-make a paymeﬁt by way of committed
return during construction perlod as u.nder, which the allottee
duly accepts:.

At the outset, it is relevant to comment on the preset possession
clause of the agreement whereir. the possession has been subjected
to all kinds of terms and conditions of this agreement, and the
complainant not being in default under any provisions of this

agreement and compliance with all provisions, formalities and

&
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documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions is not only vague and
uncertain but so heavily loaded in favour of the plromoter and
against the allottees that even a single default by him in fulfilling
formalities and documentations etc. as prescribed by the promoter
may make the possession clause irrelevant for the purpose of
e
allottees and the commitl'_‘r_i""'e - "'etarf[e period for handing over

5
incorporation of such clause in

'wv»

possession loses its meaning:

",

the buyer’s agreement«by the gf; atgrqsg just to evade the liability
g )"?‘m% ng%
€

_}ﬁli and to @gleprwe the allottees
%

towards timely dellvery of sﬂb]f et

delay iri possesswn This is just to

‘%zé 2

of their right accrumg after

comment as to how the bullder has misu‘se’dzs%ﬂs dominant position

% ‘z:§
H

and drafted such mISChIEVOUS clause m the agreement and the

%z% §o
o

allottees is left with no ogtion but tq, sxgn on the dotted lines.

.....

31. Admissibility of delay poss __ go%canges at prescribed rate of

_ e_ﬁﬁg -de}a_yf’ pa.SSessmn charges.

interest: The complﬁlﬁ_§
However, provisg tc; section :g18; yroyides ?:hat where an allottees
does not intend to.;nfithdrav;r f;om«;he pr.ojec.t, he shall be paid, by
the promoter, interest for every month of delay, till the handing
over of possession, at such rate as may be prescribed and it has
been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of
section 19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at
the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the g,enera! pubhc
The legislature in its w15cl0m m‘th“e*subordmate legislation under

interest.

Consequently, as per webg”i‘f”é‘*éf 'i':He State- Bank of India ie.,
https://sbi.co.in, the margmal cost oflendlng rate (in short, MCLR)
as on date i.e, 05 04 2022 is 7 30%. AQcordmgly, the prescribed

rate of interest will be fnargmal cost of Iendmg rate +2%i.e.,, 9.30%.

ﬁ&k

The definition of term mterest as def" ned under section 2(za) of

e @w“:’

the Act provides: that th@e rate. of mterest chargeable from the

w,.*

allottee by the promoter m case of tiefault shall be equal to the rate
of interest which the promater shall be liable to pay the allottee, in
case of default. The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

\\\
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(ii)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall be
from the date the allottee defaults in payment to the
promoter till the date it is paid;”

On consideration of documents available on record and
submissions made by the complainant and the respondent, the

authority is satisfied that the respondent is in contravention of the

< &

provisions of the Act. By wrtge« i f@clause 2 of the agreement

executed between the partles 0"1“9:0_6 2008, the possession of the
subject unit was to_be dellv‘aei'eﬂ thhm stipulated time i.e.,
01.10.2010. However nowN thﬁe;pz;gposmﬁn pefore it is as to
whether an allottees who is gPttmg/entltled for assured return
even after explry of due date of possesswn, can claim both the

§ ‘?

assured return as well as delaye% possess:on charges"

To answer the above pmpesmon,, it is worthwhlle to consider that
the assured return is payaﬁle to -the_ .allottee on account of a
provision in the BBAor ina MOQ havmga'eference of the BBA or an
addendum to the BBA or ”&aMﬁU or allotment letter. The assured
return in this case is payable from the date of making 100% of the
total sale consideration till completion of the Bﬁilaing. The amount
of assured return has been committed by the promoter at Rs. 60/-
per sq.ft. of the super area (i.e, 500 sq.ft.). The amount of Rs.
30,000/- of assured return has been committed by the promoter
which is more than reasonable in the present circumstance. If we

compare this assured return with delayed possession charges
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payable under proviso to section 18(1) of the Act, 2016, the
assured return is much better i.e., assured return in this case is
payable a Rs. 30,000/- per month (after deduction of TDS) whereas
the delayed possession charges are payable approximately Rs.
21,118.75/- per month. By way of assured return, the promoter has
assured the allottee that he would be entitled for this specific
amount till offer of possession. Accordingly, the interest of the
allottee is protected even aﬂ;ertﬁe due date of possession is over
as the assured returns are payable‘*fmm the first 36 months after
the date of completlon of thé pm}ect or till the date of said
unit/space is put oml,ehse whfchevﬁ* is earher The purpose of
delayed possession: Charges af‘ter“;d:e date 'of possession is served
on payment of assured return after due date of possession as the
same is to safeguard the lnterest oﬁ the allottee as his money is
continued to be used by the promoter eveﬁ after the promised due

date and in return, he.is to be pald elther the assured return or

delayed possession charges whichever is higher.

Accordingly, the authorlty dﬁ?elz;deé“fhat in cases where assured
return is reasonable.and comparable with the delayed possession
charges under section 18 and assured rétu;n is payable even after
due date of possession till from the date of completion of the
project, then the allottee shall be entitled to assured return or
delayed possession charges, whichever is higher without prejudice
to any other remedy including compensation.

The authority directs the respondent/promoter to pay assured

return from the date the payment of assured return has not been

\%
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paid till offer of possession @Rs. 60/- per sq.ft. per month of super
area (i.e, Rs. 30,000/- per mgnth) from the completion of the
project and declines to order -payment of any amount on account of
delayed possession charges as his interest has been protected by
granting assured return till construction of the said commercial
building is complete.

Directions of the authority

Hence, the authority hereby !P&SSES this order and issue the

& 3 ﬁg
compliance of obhgaﬁon“z cest?upo%&the promoters as per the
function entrusted to the authorlty‘ ﬁnder eéctlon 34(f) of the Act

of 2016:

] | g 23

i. Since assured returns %emg on hlgher géde are allowed than
delay possession c’harges s0 reséonélen’t is directed to pay the
arrears of assured return at the l:ate 6fRs. 30,000 /- per month
(i.e., 60/- per sq ft of _the suger ageg) 0 the complainant from
the date the payment of as%géﬁ reipi’m has not been paid i.e.,
September 2018 as per thg terms,and condition of buyer's
agreement dated 09:06.2008 .Upto the date of completion of the
construction of the building. After completion of the
construction of the building the respondent/builder would be
liable to pay monthly assured returns @65/- per sq. ft. of the
super area up to 36 months or till the unit is put on lease

whichever is earlier.
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ii. The respondent is also directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90
days from the date of order after adjustment of outstanding
dues, if any, from the complainant and failing which that
amount would be payable with interest @7.30% p.a. till the
date of actual realization.

iii. The respondent shall not charge anything from the

complainant which is notﬁg@ét&qﬁ the agreement of sale.

e o

38. Complaint stands disposed ofx{% Al
|\ % ]
39. File be consigned to_re‘g_is_hywi,z? L: 3

L
o

N AT\~ sl
(Vijay Kumar Goyal) I~ o (Dr&(K.,Khandelwal)
Member "% . 1 | ' Chairman

Haryana Real Estate Regulatory Authorlty Gurugram
Dated: 05.04.2022

\'V
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