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ORDER

t compfaint iated 26.08.2021 has been

Devel I Act, 2016 (in short, the Act) read with rule 28 ofthe Haryana

Real (Regulation and Development) Rules, 2017 (in short, the RulesJ

for vi of section 11(41(a) of the Act wherein it is inter alia prescribed

naht/allottee under section 31 of the Real Estate (Regulation and

promoter shall be responsible for all obligations, responsibilities

s under the provisi.:r of the Act or the Rules and regulations
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made ere under or to the allottee as per the agreement for sale executed

inter

Unit d proiect related details

The p iculars of unit detalls, sale consideration, the amount paid by the

com t, date of proposed handing over the possession, delay period, if
anY, h been detailed in the following tabular form:

ame and location of idences", sector-99a, Gurgaon

ature ofthe project

12.03.2013 valid up to

issued on 16.10.2020
.2022+6months=

nit admeasuri

IPage 29 of complaint]

of builder buyer 21.07.20t4

[Page 32 ofcomplaint]

3.1 That the developer shall, under normal
conditions, subject to force majeure,
complete construction of Tower/Building in
which the said llat is to be located with 4
years of the start ol construction or

nt whichever is

Page 2 of 2l

S.N. I Particulars Details

froject area

I Group Housing Project

10.5875 acres

4. DTCP license no.

| 77.06.2024

Name oflicensee I Monex lnfrastructure Pvt. Ltd.

4ERA RegistifqQ
rpgistered \Z

not Registered

| 
1001, 10ttt Floor, Tower. T-6

1 [Page 34 of complaint]

1550 sq. ft. ofsuper area

| [Page 34 of complaint]

27.71.201,3

agreement

11. Possession clause
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ERA

Facts f the complaint

The co

I.

Complaint No. 3332 of 2021

in the complaint:

call from a real

agent who orized agent of the

nt and marketed a residential project namely ,,Coban

" situated at sector-99A, Gurugram. The complainant visited

the Gurugram office and the project site of the respondent/builder.

she met the marketing staff of builder and got information about

project "Coban Residences". The marketing staff gave her a

later, as per the said plans......

Emphasis supplied....

ate of start ofconstruction 76.L0.2074

[as per SOA dated
complaint]

L7.06.2020 page 75 of

ue date ofpossession 16.10.2018

[Calculated ftom start of construction i.e.
16.10.20L41

letter dated 23.02.2027

77 of complaintl

otal sale consideration

69

0/- (Basic Sale Price as per

L7.06.2020 page 74 of

otal amount
plainant

Rs.1,7 ,03,922

7.06.2020 page 74 of

!tri6,

Th

Page 3 ofZl

GURUGRAI\4

13.

17. I Occupation certificate N/A
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IV.
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ure and pricelist etc. and allured her
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with a rosy picture of the

ect.

! believing the said representations and assurances of the

ndent, the complainant booked flat/apartment bearing no. 1001

T6 size admeasuring 1550 sq. ft. and paid a booking amount of

7,50,000/- vide cheque drawn on catholic syrian bank dated

30.07.2013. The la was purchased under the

truction linked plan fo tion of Rs. 7,02,78,600/-.

On 03.08.2 013 the d of Rs. 9,53,922l- and

th complainant 15.10.2013. That

'r1 1.2013, the

flat.

allotment letter

t on 21.01.201 builder buyer's

ment/buyer's inter-se the respondent

the complai the buyer's agreement,

respondent flat within 4 years of

RUGRAM

b

p

Th

sal

on

for

th

th

lal .It is germane to mention here that the construction commenced

6.10.2014, therefore the uue date of possession was f6.lO.Z0lg.

on 1,2.17.2014, the respondent sent a reminder letter and asked

complainant to pay Rs. 10,60,727.22/-. That, upon receiving the

er letter, the complainant visited the office of the respondent

asked the respondent to cancel the unit being allotted to her as due

start of construction or execution of this agreemen! whichever is

the

Page 4 ofzl
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ome personal financial reasons she is unable to pay the demands

raised by the respondent. It is pertinent to mention here that

ce bearers ofthe respondent have expressed their inability to refund

paid amount due to financial constrain ofthe company and said that

special case we are allowing you to pay the demands within one

without interest. The complainant being a simple villager and

eved the representations of. the respondent with a hope that she

get the money that

V. Th t on 05.02.2016 the re a consolidated demand of Rs.

2 3,690/-. Upon letter the complainant

visited the o the respondent to

the unit e personal financial

condition of theons. That

plainan! the dent said that if you

er the unit/ will deduct 1570 earnest

th

in'

**f*n. EB$ bgl in a speciat case, if we

.h["f*fti*]r a,orment the flat ro

prospective buyer and will refund you the paid money without

t. That, under these compelling circumstances the complainant

to the assurance ofthe respondent,

thereafter the respondent kept sending the reminder letters to the

ainant, but when the complainant asked to stop sending the

nd letters, the office bearers ofthe respondent said that letters are

generated and there will be no harm to you by these demand

Page 5 of 21
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That despite repeated requests by the complainant

of the paid amount,ion of the unit and for refund

ndent failed to do tile same.

on 24.01.2020, the respondent issued a letter to tJle complainant

stated that "This is to apprise you that the licensee i.e. Monex

tructure Pw. Ltd. of our proiect "Coban Residences,, being

from DTCP for per in the above said license in

favor. This change of on license will enable us to

the pro flat allotted to you in the

-said proi deavor to serve our

emed clients i

as per the the respondent the

plainant has 60/o of the total sale

ration of the e complainant visited the

of the of the money after

but the respondent

not accept the request ofthe complainant.

on 23.02.2027, the respondent sent a unit cancellation letter to the

ainant and state( that Rs. 28,13,040/- are due towards the

nant. It is pertinent to mention here that the respondent has

various unreasonable and unjustifiable demands from the

plainant which is not acceptable. It is again pertinent to mention

that since 2074, the complainant is requesting the respondent to

for

the

an

Inl

ap

ou

uction of

co

lt

r

h
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the unit and refund the paid amount but the respondent did not

owledge any reque:: of the complainant. It is pertinent to mention

e that in the cancellation letter the respondent acknowledged the

ent of Rs. 17 ,03,922 /-.lt is further pertinent to rnention here thar,

cancellation letter issued by the respondent mentioned earnest

@10o/o of total cost instead of 10% of basic cost. As per

lation of authority, the builder can deduct the earnest money equal

100/o ofbasic cost.

thereafter the comp ited various times the office of

rh respondent and refund the paid amount

the respo just and reasonable

of the tion here that even

r requesting n of the unit the

kept misleading thendent kept

lainant. It is here that the respondent

RUGRAM

re

to

x. Th

due to the above acts of the respondent the complainant has been

un{ecessarily harassed nentally as well as financially, therefore the

op{osite party is liable to compensate the complainant on account of

thelaforesaid act of unfair trade practice. The cause of action for the

prefent complaint arose in November 2014, when after the request of

thelcomplainant for cancellation of the unit and refund of the paid
I

amtunt, the respondent did not acknowledge the request of the

,ossession and used the hard-earned money of

Page 7 of2l
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4.

D.

6.
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lainant and did not cancel the unit. The cause of action again

on various occasions, including in: a) August 2015; b) Oct. 2016;

ember 2019, d) Januar; 2021; and on many times till date, when

protests were lodged with the respondent about its failure for

cellation of the unit and refund of the paid amount. The cause of

n is alive and continuing and will continue to subsist till such time

/or passes the necessa

t the complainant wants from the project, the promoter

not fulfilled his o [4), 12, 18(1) & 1e(4) as

which the pro e paid amount along

wl the prescrib

Relief

Di

in'

t by the

The plainant has

l, the respondent the p oney along with prescribed

an

XII. Th

commi

ls).

under section 77 l4), 12,18 & 19(4J of the Act, Z 016.

date of hearing, the authority explained to the

nt/promoter about the contraventions as alleged to have been

11(a) (al of the act and to plead guilry orin relation to section

not to

Reply

ead guilty.

the rcspondent

The ondent has contested the complaint on the following grounds.

a. Th the present complaint is not maintainable in the eyes of law. That

rum has no iurisdiction to entertain the present complaint.the

Page 8 of21
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t the respondent is in the process of developing several residential

housing colonies in Gurugram, out of them one is ,,Coban

Re idences" at Sector 99A. That, the unit/tower in question is

roximately near completion.

Th t, the construction of the said proiect is at an advance stage and the

ion of various towers has already been completed and

re

th current status of ed herein as Annexure R1:

H it is pertinent here that the respondent is

eavoring to apply quite soon and under

clrcu end of first quarter of

r 2022.

quite conve been concealed by

th complainant. one with a motive of

d ing undue benefit ch may be passed by this

Ho

Th

co

ff ::H:#lffiKs:m.e,op,he pr.iec, in

a

th

q n despite G{}lti'r&,AAM or non-pa)rment or

i ts by variou: allottees. This clearly shows unwavering

mitment on the part of the respondent to complete the project. yet,

ous frivolous petitions, such as the present one seriously hampers

capability of the respondent to deliver the proiect as soon as

p sible. The amounts which were realized from the complainants have

ady been spent in the development work of the proposed project.al

Page 9 of 2l
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the other hand, the respondent is still ready to deliver the unit in

on on its due completion to the complainant, subiect to payment

ue installments and charges.

it has become a matter of routine that baseless and

bstantiated oral allegations are made by allottees against the

dent with a mere motive of avoiding the payment of balance

ons are admitted, th other genuine allottees of the

ect will be adversely circumstances, the present

plaint deserves

admittedly ent on collective

by all of the allottees paid

amount, it ve payment. It is

itted that n ulted on payment

by the res delaying of completion of

pa)

the

sub

the

ect, yet tle re$olde* isfqin&*a (P{plets the proiect as soon as

,iure ry managtflt,ft& ff A
the situation of non -payment of amount by the allottees is beyond

control of respondenL Even in the apartment buyer agreement, it
stated that period of 4 years was subiect to normal conditions and

maieure, and with any stretch of imagination situations faced by

ondents were not normal. It is submitted that more than 300/o

ent w-as not received by the respondent, yet the work at the

/unit is completed by approximately 95%o percent. That, it is the

Page 10 of21



fau of those allottees who had committed defaults and respondent

sh not be made to sl'ffer for the same.

l. Th t, other than above stated factors there are lot of other reason i.e.

NG orders of various dates, Environment pollution (prevention and

c trol) Authority orders, Haryana State Pollution Control Board orders

Municipal Corporation Gurugram orders, which hampered the

of construction of project and in many cases caused complete

page of construction

other than these, th al other orders of the hon'ble

ERA
UGRAM

reme Court in N

lition and

construction

it is found

I as the munici

ty zonal co

activities. Th

nsure that n

ked by Hon'bl

Complaint No. 3332 of 2021

ered that "With respect

that no demolition

i and NCR region. [n

administration as

zonal commissioners,

y held responsible for all

f the court's order and

hat, said order was

Su

to

an

k.

th

As

all

Th

le supreme court in Feb 2020 whereby it was ordered

"The restriction imposed vide order dated 04.11.2019 is recalled.

er the norms, the work can be undertaken during day and night by

ncerned, as permissible."

the situation of COVID pandemic is in the knowledge of everyone.

march 2020 to till now, there has been several months where

on work was completely stopped either due to nationwide

Page 11 of 21
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lo

lab

down or regional restrictions. There has been severe dearth of

ur due to state imposed restrictions. The developers were helpless

ese times since they had no alternative but to wait for the situation

e under control. Even RERA extended the time limits for

ons

in

to

co letion of project vide notification dated 26.05.2020, by 6 months.

Bu the aforesaid was the period evidencing the first wave but the

ion in restrictions were seen at fag end of year 2020. However,

thereafter our cou dangerous variant of COVID

the month of March 202 recently restrictions have been

d by the gove consumed more than 11

mo

the time co

wherein 2 nstruction and rest of

pace due to several

on movement and

ofpersons

that notice, order, rules,

br)

the

RE]

opment of property comes under force majeure and period for

ing over of the possession stood extended during the prevalence of

force majeure eventi

complainant never paid amount after execution of apartment

agreement even after receiving numerous demand letters from

dent at respective stages of construction. It is submitted that

is based on principles of natural justice and equity, and these

:"fl:",:1,T&Tffiffi ffi K}ry:T ;," ":,:::

Page 12 of 2l
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pri iples apply both to allottee and developer alike. It is further

s mitted that RERA does not give absolute right to allottee to seek

if in standard time proiect is not completed. It is submitted that

all ttee rights are governed .through their duties and if they failed to

ful their duties, than they have no right to seek refund. That, none is

all to take benefit oftheir own mistake.

GRAM

deserves to be

t the construction is reciprocal to amount paid and it is not possible

e complete con ng complete amount. That,

cases if refund is would be against the principles

atural justice. I here, that whatsoever

unt was recei on has already been

to make payments.util zed for it an

Th he cannot ng in view of above

facts and ci nt is not maintainable

Th

to

in

of

an

Th

its

exe

are beyond

already opined in

r matter that, if completion of project is delayed to some extent

the respondent has explained the dela, allowing refund will

per the project construction.

it is the admitteir fact that the builder buyer agreement was

ted between the parties on 21.0L.2014. However, certain

tm t facts were concealed by the complainant while drafting the

complaint. That, the complainant has intentionally providedp

Page 13 of 2l
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ls of payments only but concealed the fact whether the payments

made on time or not or whether the amount alleged to be paid by

lainant is paid by h+r only.

s of lndian Contract Act

in complete executed between the

Copies f all the nd placed on record.

t, out oftotal amount paid by complainant a major portion was paid

and charges like EDC, IDC to government, thus the said amount

ca t be claimed from respondent. It is pertinent to mention here that

r amount that was received by respondent qua construction

h already been utilized fo and any sort ofrefund will be

natural justice. 'I a complaint has been filed by the

co

an

pa

Their

the b

E.J
The a

adjudi

E.I T

and

thenticity is

of these undisp

iurisdiction

aint can be decided on

submission made by the

n ofthe authority

the present complaint for the reasons given below.

As per otification no. L/92/20t7-tTCp dated l4.tZ.ZOt7 issued by Town

ntry Planning Department, Haryana the jurisdiction of Haryana

Real E te Regulatory Authority, Gurugram shall be entire Gurugram

for all purposes. In the present case, the project in question isdistrict

Page 14 of 2l
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10.

11.

72.

ffiffi
ERA

RUGRAM

situ within the planning area

autho ty has complete territorial
t

may bq
buildings,

Complaint No. 3332 of2021

of Gurugram

.iurisdiction to

district. Therefore, this

deal with the present

E.I

int.

biect-matter iurisdiction

n 11(4)(aJ of rhe Act, 2016 provides that the promoter shall be

ible to the allottee as per agreement for sale. Section 11[aJ[a) is

repro uced as hereunder:

Section 71

lil rhe pro-oter snatr

(q) be

functions
responsibilities and

or the rules ond
regulations os per the

as the case
ts, plots or

ogreement

common oreQS
to the as the
case may

Section

34A of the A
cast upon the

of the obligations
the reol estqte ogents
made thereunder.

lurisdiction to decide the complaint regarding non-compliance of

o ns by the promoter leaving aside compensation which is to be

deci by the adjudicating officer ifpursued by the complainants at a later

So, in

compl

stage.

Furthe

grant

of the provisions of the Act quoted above, the authoritv hasH Lr f,{ H't{ tr

; the authority has no hitch in proceeding with the complaint and to

relief of refund in the present matter in view of the .judgement

by the Hon'ble Apex Court in Newtech promoters and Developers

Limited Vs State of 11.P. and Ors." 2021-2022(I) RCR 3S7 and

passed

Page lS of 2l
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ERA
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in case of Ramprastha Promotet and Developers htt Ltd,

Union of India and others dated 73.07.2022 in CWp bearing no.

6688 2021 wherein it has been laid down as under:

"86, From the scheme oJ.ite Act of which o detoiled reference has
been made and mking note of power of adjudication delineated with
the regulqtory authority ond odjudicoting olJicer, whot finally culls
out is that although the Act indicates the distinct expressions like
'refund', 'interest', 'penol4t' and 'compensation', a conjoint reoding of
Sections 78 and 19 clearly monifests that when it comes to refunA ;f
the amount, and interest on th qmount, or directing payment

or penolty and interest
thereon, it is the regu which has the power to
exomine and determine the comploint At the same time,
when it comes to a the relief oI odjudging
compensation and i, 12, 14, 1B and 19,
the odjudicating wer to determine,
keeping in view read with Section

2, 14, 18 and 1972 of the AcL
other than the adjudicoting
olficer os nd the ambit
qnd scope of
under Section

2016."

olficer
ndate of the Act

13. Hence, in view of the au of the hon'ble supreme

court the case mention ority has the jurisdiction to

F.

FI,

The

a complaint seeking refund of the amount and interest on the

refund unt.

ing on obi ent

blection regarding force maieure conditions:

ndent/developer prayed that grace period on account of force

conditions be alloweri.to it It raised the contention that the

such

ction of the proiect was delayed due to force maieure conditions

orders of Hon'ble Supreme Court of India to curb pollution in NC&

orders passed by NGT, EPCA and non-payhent of instalment by

Page 16 of 21
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allottees of the proiect but all the pleas advanced in this regard

are d id of merit. The apartment buyer's agreement was executed

b the parties on 21.0L.2014 and as per terms and conditions of the

ement, the due date of hdnding over of possession comes out to be

16.10 018. The various orders passed by NGT, EPCA, SC were for a shorter

durati of time and were not continuous as there is a delay of more than

76.

said

three

date.

oJfsh

(Com

obs

The

proi

this da

of this

on 24

much

aid reasons and ple: ondent is devoid of merit.

as delay in tbreak of Covid-19 is

con the Hon as M/s Halliburton

Services no. O.M.P (l)

,) no. 88/ 20 29.05.2020 has

as under:

The post non- connot be condoned
to the COVID-19 in lndia. The Contractor
in breoch sin given to the

troctor to the same the
could of a pondemic

a contract forbe used as
ich the deadli

ndent/buil construction of the

16.70

and the possession of the said unitwas to be handed over by

018 (calculated fror^. date of start of construction i.e. L6.10.2074,

us, the promoter-resp be given any leniency based

of start of construction of proiect is taken from similar complaint

roject) but it is claiming benefit of Iockdown which came into effect

3.2020 whereas the due date of handing over of possession was

or to the event of outbreak of Covid-19 pandemic. Therefore, the

Page l7 of 2l
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17. The

bvp

she

out.

18. The

much

period

posses

ERA
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is of the view that outbreak of a pandemic cannot be used as an

for non- performance of a contract for which the deadlines were

efore the outbreak itself and for the said reason, the said time

is not considered while calculating the delay in handing over of

ion.

which e was issued

G.Findi on the reliefsought by the complainant.

GI. ct the respondent to refund.lbe paid money along with prescribed

in under section 11 (4), 1 ofthe Act, 2016.

plainant booked a unit ect named "Coban Residencies"

a booking amo Thereafter, on 03.08.20L3,

the respondent after

dated 27.i.1.2013. On

2t.01 014, a BBA The respondent then

sent a reminder I ch the complainant

approached th of the unit but upon

by respon ue with the pro,ect. The

CO e respondent has not offered

pos on of the unit as per the BBA and hence a case for refund is made

however contends that the complainant has defaulted in
payme of installments. It has placed on record various

de /remainder letters dated 0S.OI.2OZt, 2L.OS.zOtS and 07.03.20 16.

after i suance of these let.+ers, a pre-cancellation letter was issued on

21.0t. 021 before finally canceling the unit vide letter dated Z 3.02.2021.

proceedings, the counsel for the complainants stated that she couldDuring

not m the payment after the booking due to certain financial constraint
mutual verbal understanding, an assurance was given by theand o

Page 18 ofZl
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respo ent to refund the amount after sale of the unit to any buyer and she

waiting for the same. But the unit was cancelled on 23.02.2021.

non-payment after repeated reminders. The counsel for the

nant states that the above cancellation has been done after the due

date over way back in 2018 and OC is not obtained even till date and

the complainant be grven full refund. The counsel for the

comp

23.02

further draws attention towards cancellation letter dated

money on the pretext on outstanding amount, taxes

and a ministrative expenses wh maintainable and therefore she

the question before the

ty is whether th

has

due

comp

reque

autho

On co

021, wherein the deductions have been made beyond the 100/0 of

ts for setting aside

deration of d submission of both

the asis of provisions of

agre ent executed inant had paid Rs.

1.,05,67 ,066 /- . The77 ,03

respo

22 /- against th

dent/builder sent letters/reminder letters

dated

25.04

0t.t0.20t4, 12.tl.20 4, 02.07.2075, t2.05.2015,

.2076, 05.07.2027

the amount due but

this cancellation of unit

vide I r dated 23.02.2021 in view of the terms and conditions of the

agree t. No doubt the complainant did not pay the amount due despite

vano s reminders but the respondent while cancelling the unit was under

ano igation to forfeit the Aarnest money and refund the balance amount

ted by allottee without any interest in the manner prescribed in this

ent as per clause 4.4 of the terms and conditions of the allotment

depo

Page 19 of 21
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price

Page 20 of 27

but

ffiH
ffie UGRAM

ERA

t was not done. Clausi 4.4 of the

h

Act,2016wos
there was no

Complaint No. 3332 of2O21

agreement is reproduced

for ready reference:

s) undertokes to execute Sale/ConvErunce Deed within the iime
ulated by the Developer in its written notice failing which the Flot
ttee(s) authorizes the Dgveloper to concel the allotme;t ond terminated
Agreement in terms of mis Agreement snd to fo*it out of the omounts
I by him/her/them the Earnest Money, processing fee, inteiest on deloyed

e.nt :ny interest poid, due or g7lable, any other omount of a non-
nature ond to refund mount deposited by the Flat

's) without qny interest ed in this Agreement"

20. The ainants have paid 22 i.e., l7o/o of BSP to the

respo ent/builder and lotted unit was made on

23.02 021 by retainin ich is not legal in view
ofn ofprono

21. Furth the H uthority Gurugram

IFo re of earnes ons, 11[5J of 2018,

states
,,5. 

AMOUNT OF
Scenario prior to the and Development)

ut ony feqr os
the above facts

and toking 'ble National

lfthe_Flat Allottee(s) is in delault ofony ofthe payments as ofore stoted,

-the llat qllottee(s) authorizes the Developer to withhold registrotion ;f
Sqle/Conveyance Deed in his/her/their favor till futt and finil seulemeit
all dues to the Developer is mode by the Flat A ottee(s). The ltot

amount of the reol estate i,e .apartment/plot/building as the case
moy be in all cose where the cancellation of the ftoi/unit/ptot is
made by the builder in a unilaterol manner or theiuyer iniinds n
w-ithdrqw from the project ond any agreement containing ony
clouse controry to the aforesaid regulotions shall be void o;d n;t
binding on the buyer."

in view the aforesaid legal provisions, the respondent is directed
to fo t earnest money which shall not exceed the 10% of the basic sale

the said unit as per statement of account and shall return the
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25.
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balanc amount to the complainant within a period of 90 days from the

date this order.

ofthe authorityH,

23. Hen

dire

cast

the authority hereby passes this order and issues the following

ns under section 37 of the Act to ensure compliance of obligations

on the promoter as per the function entrusted to the authority
under on 34(fl:

respondent is directed nd the deposited amount of Rs

,03,922 /- after deducti e basic sale price of the unit
ing earnest money alo interest @10.600/0 p.a. on the

ndable amount, i f cancellation of unit (i.e.

2 .02.20211 till th t.

A

di

period of 90 t to comply with the

ions given legal consequences

follow.

t stands dispo

onsigned to

ARE Yt-5--)
Kumar Goyal)

Member
Haryana

Member
urugram

:09.02.2023
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