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ORDER

The present complaint Cated 26.’08i202'i has been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation and

Develo

pment) Act, 2016 (in short, the Act) read with rule 28 of the Haryana

Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules)

for violation of section 11(4)(a) of the Act wherein it is inter alia prescribed

that th

e promoter shall be responsible for all obligations, responsibilities

and functions under the prdvisi'*n of the Act or the Rules and regulations
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made there under or to the allottee as per the agreement for sale executed

inter se.
Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the
complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S.N. | Particulars |
Name and location of ther.t;
project "
2. Nature of the project
Project area
4, DTCP license no.
Name of llcensee& } . .;Monex]nfrastructﬁre Pvt. Ltd.
6. | RERA Reglstereﬂ/ . _not _iRegistered
registered \’7 Vide no. 35 cﬁg %20 issued on 16.10.2020
VO |valid up 0 21, 03.2022 + 6 months =
N2 i (194.2024 v/
7. | Unitno. 10?)];5}_thﬂoor Tower. T-6

r}lhr

8. | Unit admeasurm& &

M [Page 34of complamt]

9. Allotment letter 1“*--="; T\ '257 11—2013 v
[Page 29 of complaint]
10. |Date of builder buyer |21.01.2014
agreement [Page 32 of complaint]
11. | Possession clause 3.1 That the developer shall, under normal

conditions, subject to force majeure,
complete construction of Tower/Building in
which the said flat is to be located with 4
years of the start of construction or
execution of this Agreement whichever is
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later, as per the said plans......

Emphasis supplied....
12. | Date of start of construction | 16.10.2014

[as per SOA dated 17.06.2020 page 75 of
complaint]

13. | Due date of possession 16.10.2018

[Calculated from start of construction i.e.
16.10.2014]

14. | Cancellation letter dated 23.02.2021

las«page 77 of complaint]
58215000/ (Basic Sale Price as per

15. | Total sale consideration

;' 1 §T6’7$966/

f’iﬁ ﬁﬁ ﬁ@@ daged 17.06.2020 page 74 of

v/ pfai _

16. | Total amount paﬁd— by the Rs: 17 03«922} e
ommainant | | | ”; [as per SOA ditéﬁ 17.06.2020 page 74 of

(% |complaint] i | °
17. | Occupation certificate \, = [N/A | T ¥ /2]
L ‘-.“p ; : '- J_-—_»__“ ;_=
Facts of the complaint ..~ 5

The complainant has rn*,ade th‘e%folfounng submﬁmgﬁs in the complaint:

. That, in July 2013, ,cpmplamant recelved a marketmg call from a real
estate agent who reprlesent'ed ‘himself as an authorized agent of the
respondent and marketed a residential project namely “Coban
Residences” situated at sector-99A, Gurugram. The complainant visited
the| Gurugram office and the project site of the respondent/builder.

There she met the marketing staff of builder and got information about

their project “Coban Residences”. The marketing staff gave her a
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brochure and pricelist etc. and allured her with a rosy picture of the

project.

at, believing the said representations and assurances of the

respondent, the complainant booked flat/apartment bearing no. 1001

in tower T6 size admeasuring 1550 sq. ft. and paid a booking amount of

Rs.
07.

on

construction linked plan for & g

7,50,000/- vide cheque drawn on catholic syrian bank dated

02.2013 and the respondent issued the payment receipt for the same

':'-\ g\ ;} "'._

30.07.2013. The ﬂat/ay""' ver;“t was purchased under the

-n51derat10n of Rs. 1,02,78,600/-.

1}'6-'

On 03.08.2013 the respgndent:rralsed al Qemand of Rs. 9,53,922/- and

the complainant ﬁald the said demand, cm 15.10.2013. That on

27.

said flat. \p !

Th

11.2013, the resRondent lssued the provismnal allotment letter for

¥ 9?

at on 21.01. 2014 a p;&pr'nted umlateral arbltrary builder buyer’s

agreement/buyer’s agreement was executed inter-se the respondent

and the complamant Accordmg&to glausg 3.1 0§ the buyer’s agreement,

.4__"

the respondent was t:o glve possessmn of t’ile*said flat within 4 years of

the start of constr_uct_lqn_ or: exe_r_:u_tm_n uf th’ls_; a__greement, whichever is

later. It is germane to mention here that the construction commenced

on

Th

16.10.2014, therefore the uue date of possession was 16.10.2018.

at on 12.11.2014, the respondent sent a reminder letter and asked

the| complainant to pay Rs. 10,60,727.22/-. That, upon receiving the

reminder letter, the complainant visited the office of the respondent

and asked the respondent to cancel the unit being allotted to her as due
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some personal financial reasons she is unable to pay the demands

being raised by the respondent. It is pertinent to mention here that

office bearers of the respondent have expressed their inability to refund

the paid amount due to financial constrain of the company and said that

as

a special case we are allowing you to pay the demands within one

year without interest. The complainant being a simple villager and

believed the representations of the respondent with a hope that she

mi

21

again visited the ofﬁ@ 91’ the res;ﬁﬁrfdent ’ar@asked the respondent to

A 'A'}Q" ‘& b
ght get the money that was. 3 in

That on 05.02.2016 the respg .

[ o "%@éi"lﬁmé_;ﬂf A

cancel the unit bél%jallott/gcwo her ‘clE,le te _p’ne personal financial
reasons. That a e;; onélderu{g e% ﬁ,g g‘,’lﬁll condition of the

complainant, the oﬁﬁee bearers Df the »resﬁondent said that if you

surrender the unlt/allotmentat};ggcempaw w111 deduct 15% earnest

money as per clau%e 0. l 2 e),l.J

find a suitable buyer PWO?II‘ %ll

f;l;he BBA, bu,g; in a special case, if we

ttgdmr%tgw’ will allotment the flat to

the prospective buye: and w111 fefund' yotl t‘he paid money without

interest. That, under these compelling circumstances the complainant

agreed to the assurance of the respondent.

Th

t thereafter the respondent kept sending the reminder letters to the

(2}

complainant, but when the complainant asked to stop sending the

demand letters, the office bearers of the respondent said that letters are

system generated and there will be no harm to you by these demand
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le -ers. That despite repeated requests by the complainant for
cancellation of the unit and for refund of the paid amount, the
respondent failed to do tie same.

That on 24.01.2020, the respondent issued a letter to the complainant
and stated that “This is to apprise you that the licensee i.e. Monex
Infrastructure Pvt. Ltd. of our project “Coban Residences” being
developed by us at Sector 99A, Gurugram has obtained in-principle

approval from DTCP for chang‘ "‘Q,@;gveloper in the above said license in

our favor. This change of 4 ':??:J_a " on license will enable us to

iy

streamline the process Qf givméﬁ se.ssu;;n of ﬂat allotted to you in the

above-said project: It w111 also help in our endeavor to serve our

W

esteemed clients in abetter way

That as per the statgment of account lssued by the respondent the
complainant has p’ald: Rs 117 03 922/w1e‘ 16% of the total sale

&&&&&

office of the respondent. asked for the refu.nd of the money after
deduction of eamgti:nc}léﬁr 1; ia{)“}; of%asw’ cost but the respondent
did|not accept the request of the complamant ‘

That on 23.02.2021, the respondent sent a unit cancellation letter to the
complainant and statec that Rs. 28,13,040/- are due towards the
complainant. It is pertinent to mention here that the respondent has
raild various unreasonable and unjustifiable demands from the

complainant which is not acceptable. It is again pertinent to mention

here that since 2014, the complainant is requesting the respondent to
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ca

cel the unit and refund the paid amount but the respondent did not

acknowledge any reque:* of the complainant. It is pertinent to mention

here that in the cancellation letter the respondent acknowledged the

pa
th

ent of Rs. 17,03,922/-. It is further pertinent to mention here that,

cancellation letter issued by the respondent mentioned earnest

money @10% of total cost instead of 10% of basic cost. As per

regulation of authority, the builder can deduct the earnest money equal

the

but

respondent and asked ;o &mceLme trmt and refund the paid amount

the respondent dldgh{)t paywany*ﬁeed to the just and reasonable

demands of the comyl@mant lt 1s pemnent to plgentlon here that even

a8

after requesting the respondent for cancellatlon of the unit the

3&

respondent kept sendlng the remmder letters and kept misleading the

iy
3

complainant. It is highly pertment to mentlon here that the respondent

mis
the

Th

(48]

unn
Opp
the
pre

the

used his dornmant possessmn ajpd useg the hard-earned money of
. .@ % 3 & ‘5‘

waedis

complainant.
it, due to the ahone: ac't;s: of the respondent gthe Eomplainant has been
lecessarily harassed mentally as well as financially, therefore the
osite party is liable to compensate the complainant on account of
aforesaid act of unfair trade practice. The cause of action for the
sent complaint arose in November 2014, when after the request of

complainant for cancellation of the unit and refund of the paid

amount, the respondent did not acknowledge the request of the
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complainant and did not cancel the unit. The cause of action again

argse on various occasions, including in: a) August 2015; b) Oct. 2016;
ecember 2019, d) Januar; 2021; and on many times till date, when
protests were lodged with the respondent about its failure for

ancellation of the unit and refund of the paid amount. The cause of
on is alive and continuing and will continue to subsist till such time

as thls authority restrains the respondent by an order of injunction
nd/or passes the necessary: ordgi:s.

XII. That the complainant wants toi«m;bdljgw from the project, the promoter
has not fulfilled his obhgatlon unciexf sectlon 11(4), 12, 18(1) & 19(4) as
per which the promoier is obhgatedwto refu-n_r.! the paid amount along

with the prescrlbed rate of lnterest

Relief sought by the complamant

The complainant has sought xollowmg rellefgs]

i. Direct the respondent to refund the paid money along with prescribed
interest under sectmnmll (4) 12 @;8 & 1%(4;) of l;he Act, 2016.

On the date hearmg. §‘h 5 authenty explained to the

respon'ident/promoter about- the contraventions as alleged to have been

committed in relation to section 11(4) (a) of the act and to plead guilty or

not to plead guilty. 2

Reply by the respondent

The regpondent has contested the complaint on the following grounds.

a. That the present complaint is not maintainable in the eyes of law. That

the forum has no jurisdiction to entertain the present complaint.
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b. That the respondent is in the process of developing several residential

group housing colonies in Gurugram, out of them one is “Coban

Residences” at Sector 99A. That, the unit/tower in question is

approximately near completion.

c. That, the construction of the said project is at an advance stage and the

construction of various towers has already been completed and

Ho
en
nor
year 2022.

d. That, quite convenien

remaining work is expected to be completed as soon as possible. That

the

te quite soon and under

ﬁ‘ﬁg end of first quarter of

|

/5

the complainant. Themeoncedfment has#@be en aone with a motive of

S F

deriving undue beneﬁt th:eu‘gh g%ogder ‘which may be passed by this

n'ble Authority a,t -e e;g)e ___

evelop the project in

question despite i;he;é bmﬂg é/érlgus as\taﬁges of non-payment of

installments by various allottees. This clearly shows unwavering

-~y

commitment on the part of the respondent to complete the project. Yet,

various frivolous petitions, such as the present one seriously hampers

th

e capability of the respondent to deliver the project as soon as

possible. The amounts which were realized from the complainants have

already been spent in the development work of the proposed project.
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On the other hand, the respondent is still ready to deliver the unit in

question on its due completion to the complainant, subject to payment
of due installments and charges.

That, it has become a matter of routine that baseless and
unsubstantiated oral allegations are made by allottees against the
respondent with a mere motive of avoiding the payment of balance

consideration and charges for the unit in question. If such frivolous

allegations are admitted, then : "‘;":;'.of other genuine allottees of the
project will be adversely affe%‘tu %fﬁ«ihese circumstances, the present
! .4'1 f i& )

\_,ISSF%

That admittedly completlen =ef prﬁ;ect is dependent on collective

complaint deserves to, b%d" ]

%

payment by all the ‘allottees and just because fe\?v of the allottees paid
the| amount, it dogs not- fulﬁll the need for cpuectlve payment. It is
submitted that nm&eious allottees havewdefaulted on payment
demanded by the respende.-., resultmg in delaymg of completion of

R

project, yet the reSpondent is tr;gng to cgomplete the project as soon as
possible by managing%vallable funds.« & &40

. That, the sntuatlon\._pﬁ-:nqn -payt__n_e_n_t of amou-h'téﬁy 'the allottees is beyond
the control of respondent. Even in the apartment buyer agreement, it
was stated that period of 4 years was subject to normal conditions and
force majeure, and with anyrétretch of imagination situations faced by
respondents were not normal. It is submitted that more than 30%

payment was not received by the respondent, yet the work at the

tower/unit is completed by approximately 95% percent. That, it is the
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fault of those allottees who had committed defaults and respondent

should not be made to svffer for the same.

That, other than above stated factors there are lot of other reason i.e.
NGT orders of various dates, Environment pollution (Prevention and
control) Authority orders, Haryana State Pollution Control Board orders
and Municipal Corporation Gurugram orders, which hampered the
progress of construction of pr0]ect and in many cases caused complete

'E,V_A\

stoppage of construction worki “ o

That, other than these, there%%‘- several other orders of the hon'ble

Y A 1! '!
Supreme Court in Now2019“wherr,__r_'_%§_was ordered that "With respect

¥y &Y & e L REA 1

emolition and @onégructlomacﬁﬁtles wedlrect that no demolition

and construction QCt‘lVItles shall takeg
% Ao !

case, it is found that. such actmty is done,%ﬁm local administration as

w' 9

place 11; Bel_hl and NCR region. In

well as the mumc1pal-— agtbo;-ltles mclu(_:_l_-mgf the zonal commissioners,
deputy zonal commiséiﬁ;e'm.::shaﬁ..be persoﬁally held responsible for all
such activities. 'I‘hey have to act m furtherance ?f the court's order and
to ensure that no. .s.uch aetmty fakesa% p@ﬁface" “That, said order was
revpked by Hon'ble supreme é,__ou'ﬁ; in;Feb _20_2!0‘|whereby it was ordered
that "The restriction imposed vide order dated 04.11.2019 is recalled.
As per the norms, the work can be undertaken during day and night by
all concerned, as permissible.”

That the situation of COVID pandemic is in the knowledge of everyone.

From march 2020 to till now, there has been several mqnths where

conFtruction work was completely stopped either due to nationwide
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lock down or regional restrictions. There has been severe dearth of

labour due to state imposed restrictions. The developers were helpless
in these times since they had no alternative but to wait for the situation
to come under control. Even RERA extended the time limits for
completion of project vide notification dated 26.05.2020, by 6 months.
But the aforesaid was the period evidencing the first wave but the
relaxation in restrictions were seen at fag end of year 2020. However,

PR E N

soon thereafter our country. éaw,,;a“‘m‘olre dangerous variant of COVID

from the month of March 20¢.§." égh fﬂx recently restrictions have been
lifted by the governmeht TQnghoie of IhIS consumed more than 11
months wherein 2/3 ﬁme there coﬁld be*no constructlon and rest of
the| time construction: progressed at very slow pace due to several
restrictions 1mposed :b%y the state ggoven;fnent on movement and

'@

number of persons allon*’*d4&tc. i V.

'i.

That, even the hon’ble. apex cgurt held that notice, order, rules,
notification of the, Government apd/or othe,r public or competent
authority, lncludlhgiany proh!bi;y io;%ler %f any court against
development of property comes uoder force ma]eure and period for
handing over of the possession stood extended during the prevalence of
such force majeure event.

- That complainant never paid amount after execution of apartment
buyer agreement even after receiving numerous demand letters from

the respondent at respective stages of construction. It is submitted that

RERA is based on principles of natural justice and equity, and these
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principles apply both to allottee and developer alike. It is further
submitted that RERA does not give absolute right to allottee to seek
refund if in standard time project is not completed. It is submitted that
allottee rights are governed through their duties and if they failed to
fulfill their duties, than they have no right to seek refund. That, none is
allgwed to take benefit of their own mistake.

That the construction is reaprocal to amount paid and it is not possible

tor

in such cases if refund is grante ‘th eu,gt would be against the principles
of natural justice. ltyfs pelﬁ@é rto mgnﬁon here, that whatsoever
amount was recewed bg resp‘ﬁndent&squa consgumon has already been
utilized for it and’ lt 19 the complamant who Falled to make payments.

Thus, he cannot ﬁlame respondents. Thus, kegplng in view of above

§ %

stated facts and c1rcumstapces present complalnt is not maintainable

Lo

and deserves to be dlStﬁ'ssed '

i

That, the respondent explalned l:hat all these circumstances are beyond
its Fontrol That, even the ad]udlcatmg. oﬁicer ‘has already opined in
simjilar matter that,-if qq_r_nple;in'n of project is-.__delayed to some extent
and the respondent has explained the delay, allowing refund will

hamper the project construction.

That, it is the admitted fact that the builder buyer agreement was
exluted between the parties on 21.01.2014. However, certain
lmplortant facts were concealed by the complainant while drafting the

present complaint. That, the complainant has intentionally provided
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details of payments only but concealed the fact whether the payments

were made on time or not or whether the amount alleged to be paid by
complainant is paid by her only.

q. That, out of total amount paid by complainant a major portion was paid
as taxes and charges like EDC, IDC to government, thus the said amount
can’'t be claimed from respondent. It is pertinent to mention here that
whatsoever amount that was recelved by respondent qua construction

has already been utilized for»c‘ {L “étgbn and any sort of refund will be

SR

against natural justice. T nat tli_ P é&épt complamt has been filed by the

gn

complainant in utter dl&!iggard__nf the groqu(ns of Indian Contract Act

and in complete v1o’latlgn of variWS@greements executed between the
parties. | i &

= § o I L 1=

Copies of all the relevanl;éocumeﬁts haVe been filed and placed on record.

é

Their authenticity is no‘tm dlsgute, Hence, the complamt can be decided on

the basis of these undlsputed ...ocuments gnd submlsswn made by the

- B 2
= il

parties HARFR /
sFAR TR TEL
E. Jurisdiction ofthgea thori Y FE Vs

The authority has’com_ple'te territorial arid': sub]ect matter jurisdiction to
adjudicate the present complaint for the reasons given below.

E.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana the jurisdiction of Haryana
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

district| for all purposes. In the present case, the project in question is
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d within the planning area of Gurugram district. Therefore, this

ity has complete territorial jurisdiction to deal with the present

"
1int.

ibject-matter jurisdiction

n 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

repro

duced as hereunder:

Section 11

(4) The promoter shall- ‘_

(a) be respans
functions unde

regulations mﬁg}

agreement f _' ' 1ssociation\of
may be, tl conveyance of }
buildings, a§ iase may-be, t ta“ff:g allottees

to the assoq: Q of al.'od?es or
case may be} ., P

Section 34- Fum;t\;“‘qs gof the Authpnty.- ,,fr k

34(f) of the Acﬁprowde.s to. gg,.gurwcomphqnce of the obligations
cast upon the promq,ters the.allottees and the real estate agents
under this Act and the rules. nnﬂ regulﬁ’t';OHS made thereunder.

ions, responsibilities and
t or the rules and
liottees as per the
ttees, as the case
partments, plots or
Fithe common areas

e apmp éﬁ?tﬂwthongz, as the

11. So, in yiew of the provisions of the Act quoted above, the authority has

12

Ht?”i"‘i”‘_i

complete jurisdiction to decnde the complalnt regardmg non-compliance of

.y

obligations by the promoter leavmg asnde compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.
Furthe

I, the authority has no hitch in proceeding with the complaint and to

grant 3 relief of refund in the present matter in view of the judgement

passed

by the Hon’ble Apex Court in Newtech Promoters and Developers

Private Limited Vs State of U.P. and Ors.” 2021-2022(1) RCR,357 and
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followed in case of Ramprastha Promoter and Developers Pvt. Ltd.

Versus

Union of India and others dated 13.01.2022 in CWP bearing no.

6688 of 2021 wherein it has been laid down as under:

13. Hence,

court in the case mentioned" ahngre ‘the

enterta

refund
F.

-

“86. From the scheme of ti:2 Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery: pf pbssessron, or penalty and interest
thereon, it is the regulatory,t_auﬁﬁorfW which has the power to
examine and determine the outc‘gm ofa complaint. At the same time,
when it comes to a q_uastmn*o sé’ek{&g.g the relief of adjudging
compensation and int rest the on«under Sections 12, 14, 18 and 19,
the adjudicating officer gau weS' st he power to determine,
keeping in view the _eétwe readi Sectian 71 read with Section
72 of the Act. If the ad;ud:c&‘f?“on umfer Se?:;fans 12, 14, 18 and 19
other than compensation as enwsaged if extended to the adjudicating
officer as prayed that, in our view, may intend to expand the ambit
and scope of the. powers and functfons of tf;e adjudicating officer
under Section 71. and t‘ﬁat would be agm"nst: the mandate of the Act
2016.” - : -

in view of the authorlta“twe pronomrtem'ent of the hon’ble supreme

uthonty has the jurisdiction to

in a complaint:;}@seéldng}. refund of the amount and interest on the
ARl RANELENDSS

amount.

1

inding on objé‘c'ﬁﬁns'ra{i'séd bytherespondent

FI. Objection regarding force majeure conditions:

14. The re
majeur
constru
such as

various

spondent/developer prayed that grace period on account of force
e conditions be allowea to it.It raised the contention that the
iction of the project was delayed due to force majeure conditions
orders of Hon’ble Supreme Court of India to curb pollution in NCR,

orders passed by NGT, EPCA and non-payment of instalment by
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differe! t allottees of the project but all the pleas advanced in this regard
are devoid of merit. The apartment buyer's agreement was executed
between the parties on 21.01.2014 and as per terms and conditions of the
said agreement, the due date of handing over of possession comes out to be
16.10.2018. The various orders passed by NGT, EPCA, SC were for a shorter
duration of time and were not continuous as there is a delay of more than
three years and no occupation certlﬁcate or offer of possession is given till

< "

date. Thus, the promoter-responde'g f-“f' ot be given any leniency based

on aforesaid reasons and plea také%y_ féf?gondent is devoid of merit.

9 24U
I AY %G

As far as delay in construc 105{".“ QL;e “tg outbreak of Covid-19 is

F “"’ R ‘:’ -. X ‘TI‘ >
concerned, the Hon’ble Delhﬁ nghTC“Gurt?ln casevtlfled as M/s Halliburton

Offshore Services Inc V/.S‘ Vedanta Ltd. & Anr bearmg no. O.M.P (1)
(Comm.) no. 88/ zozmm 1As 3696 3697/?020 dated 29.05.2020 has

d asunder: g

¥

9. The past non—perfonﬁﬁnte of Eﬁé Contfactar cannot be condoned

as in breach since. September 2019 Oppprrumt:es were given to the
ontractor to cure.the same repeatedb! Despite. the same, the
ontractor could not complete.the Project..The outbreak of a pandemic
nnot be used as an_excuse.for non- pezjormance of a contract for
hich the deadlines were much. before the outbreak itself.”

The respondent/builder  was liable to- complete the construction of the
project and the possession of the said unitwas to be handed over by
16.10.2018 (calculated fror. date of start of construction i.e. 16.10.2014,
this date of start of construction of project is taken from similar complaint
of this project) but it is claiming benefit of lockdown which came into effect

on 24.03.2020 whereas the due date of handing over of possession was

much prior to the event of outbreak of Covid-19 pandemic. Therefore, the
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authority is of the view that outbreak of a pandemic cannot be used as an

excuse for non- performance of a contract for which the deadlines were
much before the outbreak itself and for the said reason, the said time
period| is not considered while calculating the delay in handing over of

possession.

G.Findings on the relief sought by the complainant.

i7.

18.

GIL. Direct the respondent to refund the paid money along with prescribed
interest under section 11 (4), 12, '_;1&8&@‘9@4) of the Act, 2016.
"';p;?]ect named "Coban Residencies"

in th
by paying a booking amoun¢ of ng‘w SQ 000 /e Thereafter on 03.08.2013,
she paid Rs. 9,53 922/- agamst de?na}xd“ I‘aISed hy the respondent after
which she was issued tilg:p,rowsmnal allotmentﬂétter dated 27.11.2013. On
21.01.2014, a BBA was. executed between the partles The respondent then
sent a reminder letter dated 12.11.2014 after which the complainant
herself approached the. respandent for cam;ellation of the unit but upon
assurances by respondent: ,she, dedded"% con,tmue with the project. The
contention of the complamant 1= that “the respondent has not offered

. -aa. ’ ;'L ‘.‘SC

possession of the umt@syper ﬂae B%i\ and heu,ce a ease for refund is made
out. % :

The respondent, however conténds that’the é’dﬁﬁlﬁfnamt has defaulted in
payment of installments. It has placed on record various
demand/remainder letters dated 05.01.2021, 21.05.2015 and 07.03.2016.
after issuance of these letters, a pre-cancellation letter was issued on
21.01.2021 before finally cancelin‘g the unit vide letter dated 23.02.2021.

During proceedings, the counsel for the complainants stated that she could

not make the payment after the booking due to certain financial constraint

and on mutual verbal understanding, an assurance was given by the
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respondent to refund the amount after sale of the unit to any buyer and she

has been waiting for the same. But the unit was cancelled on 23.02.2021
due to non-payment after repeated reminders. The counsel for the
complainant states that the above cancellation has been done after the due
date was over way back in 2018 and OC is not obtained even till date and
hence, the complainant be given full refund. The counsel for the
complainant further draws attention towards cancellation letter dated
23.02.2021, wherein the deductlons have been made beyond the 10% of
earnest money on the pretext of GS'g%gtg;zgst on outstanding amount, taxes
and administrative expenses whlqh:gr‘_: '_at maintainable and therefore she
requests for setting aside excess dedu:c;flons Now the question before the
authority is whether thlﬁs'&g%hfeﬂfﬂoﬁ’ is vﬁlid'?

On consideration of documents avallable on record and submission of both

the parties, the authorlty is of the v1ew that onf the hams of provisions of

agreelfnent executed between the partles thé tomplamant had paid Rs.
17,03,922/- against the tqtal sale conSIderatwn of'Rs. 1,05,67,066/- . The
respondent/builder sent'a number of demand letters/remmder letters
dated) 01.10.2014, 12.11. 20i4 .11.12:2014, 02.01.2015, 12.05.2015,
25.04.2015, 21.05. 201‘$ 05 02 "016 07. 03 2016 08 09.2016, 05.01.2021
respectively asking the allottee to make payment of the amount due but
this hFd no positive outcome and this.ultimately lead to cancellation of unit
vide lFRer dated 23.02.2021 in view of the terms and conditions of the
agreement. No doubt the complainant did not pay the amount due despite
variO\L‘; reminders but the respondent while cancelling the unit was under
an obligation to forfeit the sarnest money and refund the balance amount
deposited by allottee without aﬂy interest in the manner prescribed in this

agreement as per clause 4.4 of the terms and conditions of the allotment
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but

at was not done. Clause 4.4 of the agreement is reproduced

hereunder for ready reference:

“4.4 If the Flat Allottee(s) is in default of any of the payments as afore stated,
thf:n the flat allottee(s) authorizes the Developer to withhold registration of
the Sale/Conveyance Deed in his/her/their favor till full and final settlement
of all dues to the Developer is made by the Flat Allottee(s). The flat
allottee(s) undertakes to execute Sale/Conveyance Deed within the time
stipulated by the Developer in its written notice failing which the Flat
Allottee(s) authorizes the Developer to cancel the allotment and terminated
this Agreement in terms of tnis Agreement and to forfeit out of the amounts
paid by him/her/them the Earnest Money, processing fee, interest on dela yed
payment any interest paid, due or payable, any other amount of a non-
rejundable nature and to refund the balance amount deposited by the Flat
Allottee(s) without any interest in:;ﬁgﬁl;g;gﬁggprescribed in this Agreement”
. ‘;;: L

The complainants have pa:gsz*?WﬂB,ggz ie, 17% of BSP to the

respondent/builder and thecaﬁgeﬂaimﬂngf@theallotted unit was made on

¥
.

2
1
S

23.02.2021 by retaining“_’ﬁé amountb_gygple“)b“xvhmh is not legal in view

of number of pronounceme
i

Further, the Harya;':lé‘;f

=3

:ts of the Hon’ble Aﬁ’e:ﬁééyrt.
i~ 7 1 3 ™2
Real | Estate Regulatory: Authority Gurugram

(Forfeiture of earnestﬂﬁf‘orl%y by thefbui]de%)_ligﬁlhtions, 11(5) of 2018,
states that: W A~/

“5. AMOUNT OF EARNESTMONEY. o ¢\ "

Scenario prior to the Real-Estate.(Regulations and Development)
Act, 2016 was different. Erauds-were carried.out without any fear as
there was no law-for the same.but now, inview of the above facts
and taking into consideration the judgements of Hon’ble National
Consumer Disputes Redressal Commission and the Hon’ble Supreme
Court of India, the authority is ofthe view that the forfeiture
amount of the earnest money shall ot exceed more than 10% of the
amount of the real estate i.e .apartment/plot/building as the case
may be in all case where the cancellation of the flat/unit/plot is
made by the builder in a unilateral manner or the buyer intends to
withdraw from the project and any agreement containing any
clause contrary to the aforesaid regulations shall be void and not
binding on the buyer.”

22. Keeping in view the aforesaid legal provisions, the respondent is directed

to forfeit earnest money which <hall not exceed the 10% of the basic sale

price of the said unit as per statement of account and shall return the
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e amount to the complainant within a period of 90 days from the

this order.

ions of the authority

the authority hereby passes this order and issues the following
ons under section 37 of the Act to ensure compliance of obligations

bon the promoter as per the function entrusted to the authority
section 34(f):

1e respondent is directed ng"r
,03,922/- after dedumng};

buld follow.

” f;f_ %@g
+ !'.-

| \,

f:
H 1]
18 s

consigned to regist _
a) ljay Kumar Goyal)

Member | ) e ' Member
Haryana Real Estafe Regulitﬂry*Auﬁlonfi‘ %"urugram

Dated: 09.02.2023
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