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ORDER

The nt complaint dated 26.08.2021 has been filed by the

compl nant/allottee under section 31 of the Real Estate (Regulation and

ment) Act, 2016 (in 
"hort, the Actl read with rule 28 ofthe Haryana

Real te (Regulation and Development) Rules,2017 (in short, the Rules)

for vio tion of section 11[4)(a) of the Act wherein it is inter a/ia prescribed

promoter shall be responsible for all obligations, responsibilitiesthat th
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inter

Unit proiect related details

The iculars of unit details, sale consideration, the amount paid by the

comp nt, date of proposed handing over the possession, delay period, if
any, h been detailed in the foll tabular form:

ERA

ctions under the provision of the Act or the Rules and regulations

made ere under or to the allottee as per the agreement for sale executed

ame and location of the idences", sector-99A, Gurgaon

RA Registe

issued on 16.70.2020
3.2022+5months=

Floor, Tower T-6

[Page 2BA ofcomplaint]
of builder buyer 21.07.2014

IPage 30 ofcomplaint]
3.1 That the developer shall, under normal
conditions, subject to force majeure,
complete construction of Tower/Building in
which the said fat is to be located with 4
years of the start of construction or
execution of this Agreement whichever is
later, as per the said plans......

Page 2 of 2l

S.N. I Particulars IDetails

Eroject

Group Housir

| flroject area 10.5875 acres3.

i. DTCP license no. | 10 of 2013 dated 12.03.2013 valid up to
1,1..06.2024

5. Name oflicense€ Monex Infrastructure P!'t. Ltd.
not I Registered

Unit no.

Allotment letter

17t.09.2024

Page 32 of complaintl
1550 sq. ft. ofsuper area

27.L7.2073

Possession clausell
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ERA
Complaint No. 3331 of 2021

Facts the compla

plainant hasThe ns in the complaint:

I. Th in |uly 2013, com a marketing call from a real

Gurugram office and the project site of the respondent/builder.

Th she met the marketing staff of builder and got information about

prorect "Coban R.esidences". The marketing staff gave her a

re

Res

the

th

ondent and marketed a residential pro,ect namely ,,Coban

dences" situated at sector-99A, Gurugram. The complainant visited

b ure, and pricelist etc. and allured her with a rosy picture of the

of start of construction L6.10.2074

[as per SOA dated 17.06.2020 page 26 of
complaintl

ue date ofpossession 16.70.20t8

[Calculated from start of construction i.e.
16.10.20141

n letter dated 23.02.2021,

[as page 78 of complaint]
otal sale consideration Rs. 82,15,000/- (Basic Sale Price as per

A dated 1.7.062020 page 76 of

amount paid

L7.06.2020 page 76 of

Page 3 of 21
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believing the said representations and assurances of the

ndent, the complainant booked flat/apartment bearing no. 1406

wer T6 ofsize admeasuring 1550 sq. ft. and paid a booking amount

.7,50,000/- vide cheque drawn on catholic syrian bank dated

2.2013 and the resp^ndent issued the payment receipt for the same

30.07.2013. The flat/apartment was purchased under the

n linked plan for a sale consideration of Rs. l,OZ,7g,600/-.

03.08.2013 the respond

complainant paid the

demand of Rs. 9,53,922/- and

on 1.5.10.2013. That

1.2013, rhe ional allotment letter

sat flat.

on 21.07.20 trary builder buyer's

t/buye r-se the respondent

an the compl the buyer's agreement,

in

of

07.

on

On

the

27.

the

the

la

on

for

respondent was to said flat within 4 years of

the

start of construction or execution of this agreement, whichever is

r. It is germane to mentiun here that the construction commenced

on 12.1L.2014, the respondent sent a reminder letter and asked

complainant to pay Rs. 10,60,727.22/-. That, upon receiving the

inder letter, the complainant visited the office of the respondent

asked the respondent to cancel the unit being allotted to her as due

me personal financial reasons she is unable to pay the demands

raised by the respondent. It is pertinent to mention here that

Page 4 of Zl



offi

the

AS

ln

ERA
Complaint No. 3331 of 2021

bearers ofthe respondent have expressed their inability to refund

paid amount due to financial constrain of the company and said that

special case we are allowing you to pay the demands within one

without interest. The complainant is a simple villager and believed

e representations of the respondent with a hope that she might get

the money that was stuck in a deal.

t on 05.02.2016 the respondent raised a consolidated demand of Rs.

3,690/-. Upon receivi d letter the complainant

n visited the office of th t and asked the respondent to

the unit some personal financial

. That al condition of the

plainant, the ent said that if you

deduct 150/0 earnester the un

ey as per claus in a special case, if we

a suitable buyer will allot the flat to the

ective buyer ney without interest.

under, the complainant become

d to the assurance ofthe respondent.

VI. Th thereafter the respondent kept sending the reminder letters to the

co plainant, but when the complainant asked to stop sending the

d letters, the office bearers ofthe respondent said that letters are

generated and there will be no harm to you by these demand

That despite repeated requests by the complainant for

Page 5 of 21
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VIII.

ERA
Complaint No. 3331 of 2021

llation of the unit and for refund of the paid amount, the

ndent failed to do t}le same.

t on 24.07.2020, the respondent issued a letter to the complainant

stated that "This is to apprise you that the licensee i.e. Monex

I astructure Pvt. Ltd. of our prolect "Coban Residences,, being

d oped by us at Sector 99A, Gurugram has obtained in-principle

a

ou favor. This change of

ne the process of gi

pro,ect. I

clients

t as per the

inant has

ideration of th

of the respon

n license will enable us to

ion of flat allotted to you in the

endeavor to serve our

the respondent the

of the total sale

plainant visited the

nd of the money after

::ffi]$&x#*ffi ffi iH' 
bu'i'ihe responden'l

IX. on 23.02.2021, the respondent sent a unit cancellation letter to the

lainant and stated that Rs. 2A,73,041/- are due towards the

plainant. It is pertinent to mention here that the respondent has

various unreasonable and unjustifiable demands from the

plainant which is not acceptable. It is again pertinent to mention

that since 2074, the complainant is requesting the respondent to

the unit and refund the paid amount but the respondent did not

Page 6 ofZl
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ERA
UGRAM Complaint No. 3331 of 2021

pa

tht

edge any request of the complainant. It is pertinent to mention

that in the cancellation letter the respondent acknowledged the

ent of Rs. 17 ,03,922 /-.lt is further pertinent to mention here that,

cancellation letter issued by the respondent mentioned the earnest

ey @ l0o/o of total cost instead of 100/o of basic cost. As per

lation of authority, the builder can deduct the earnest money equal

100/o ofbasic cost.

t, thereafter the comp d various times the office of

the respondent and asked to it and refund the paid amount

bu the respondent the just and reasonable

d ands of the tion here that even

r requesting n of the unit the

kept misleading the

that the respondent

ondent kept

plainant. It is

ed his dominant e hard-earned money of

to

Th

arily harassed mentally as well as financially, therefore the

ite party is liable to compensate the complainant on account of

the aforesaid act of unfair trade practice. The cause of action for the

t complaint arose in November 2014, when after the request of

complainant for cancellation of the unit and refund of the paid

unt, the respondent dicl not acknowledge the request of the

plainant and did not cancel the unit. The cause of action again

the

PaEe 7 of2l
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a. Th

D.

6.

ERA
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a on various occasions, including in: a) August 2015; b) Oct. 2016;

c) er 2019, dl lanuary 2021; and on many times till date, when

the protests were lodged with the respondent about its failure

on of the unit and refund of the paid amount. The cause of

on is alive and continuing and will continue to subsist till such time

is authority restrains the respondent by an order of injunction

/or passes the necessary orders.

the complainant wants from the proiect, the promoter

h

p

not fulfilled his obligatio

which the prom

on 11(4), Lz, r8(t) & 1e(4) as

the paid amount along

wl the prescrib

t by the

lainant has

the respo along with prescribed

under section of the Act, 2016.

date of explained to the

t/prom to have been

in relation to section 11(a) (al of the act and to plead guilty or

lead guilty.

the respondent

ondent has contested the complaint on the follouring grounds.

the present complaint is not maintainable in the eyes of law. That

rum has no jurisdiction to entertain the present complaint.the

Page B of 21
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t, the respondent is in the process of developing several residential

p housing colonies in Gurugram, out of them one is ,,Coban

dences" at Sector 99A. Thag the unit/tower in question is

roximately near completion.

t the construction of the said project is at an advance stage and the

struction of various towers has already been completed and

current status of proi ed herein as Annexure R1:

r, it is pertinent here that the respondent is

voring to apply te quite soon and under

end of first quarter of

2022.

d. t, quite con been concealed byTh

the complainant. one with a motive of

d ing undue benefit ich may be passed by this

Ho

the

Hor

the

pos

)n despite there beitrg various instances of non-payment of

by various allottees. This clearly shows unwavering

mitment on the part of the respondent to complete the project. yet,

s frivolous petitions, such as the present one seriously hampers

capability of the respondent to deliver the proiect as soon as

ble. The amounts which were realized from the complainants have

been spent in the development work of the proposed proiect.

ffi :::::*xffixx$:ffi#{:",.p,he pr.jec, in

alre

Page 9 ofZl
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On the other hand, the respondent is still ready to deliver the unit in

complainant, subject to paymentq on on its due completion to the

of ue installments and charges.

Th it has become a matter of routine that baseless and

bstantiated oral allegations are made by allottees against the

ndent with a mere motive of avoiding the payment of balance

co

all

p ect will be adversely a

int deserves

I admittedly

t by all

amount, do

itted that n

nded by the

pro

po

the

sub

tions are admitted other genuine allottees of the

circumstances, the present

ndent on collective

of the allottees paid

efaulted

payment. It is

on payment

completion ofdelaying of

the

the situation of non -payment of amount by the allottees is beyond

control of respondent. Even in the apartment buyer agreement, it

stated that period of 4 years was subiect to normal conditions and

majeure, and with any stretch of imagination, situations faced by

ents were not normal. lt is submitted that more than 3070

ent was not received by the respondent, yet the work at the

/unit is completed by approximately 95olo percent. That, it is the

PaEe lO of 2l
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ERA
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fa t of those allottees who had committed defaults and respondent

sh not be made to suffer for the same.

i. Th t, other than above stated factors, there are lot of other reasons i.e.

NG orders of various dates, Environment pollution (prevention and

co l) Authority orders, Haryana State pollution Control Board orders

Municipal Corporation Gurugram orders, which hampered the

of construction of project and in many cases caused complete

page of construction

t, other than these, other orders of the hon'ble

reme Court in N d that "With respect

emolition and that no demolition

and NCR region. In

it is found administration as

as the munici zonal commissioners,

ty zonal commiss ly held responsible for all

Complaint No. 3331 of 2021

Su

to

construction

activities. rnxl"ru 
t3n

rsure rhat nd silcti-i'i*iti S

f the court's order and

hat, said order was

the norms, the work can be undertaken during day and

by Hon'ble supreme dourt in Feb 2020 whereby it was ordered

tha "The restriction imposed vide order dated 04.11.2019 is

ncerned, as permissible."

,the situation of COVID pandemic is in the knowledge of everyone.

march 2020 to ti!! now, there has been several months where

ction work -", .o.pl"t"ly stopped either due to nationwide

recalled.

night byAs

all

Fro

PaEe ll of 21
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down or regional .-estrictions. There has been severe dearth of

ur due to state imposed restrictions. The developers were helpless

ese times since they had no alternative but to wait for the situation

me under control. Even RERA extended the time limits for

letion of proiect vide notification dated 26.05.2020, by 6 months.

Bu the aforesaid was the period evidencing the first wave but the

on in restrictions were seen at fag end of year 2020. However,

soo thereafter our co dangerous variant of COVID

fro the month of March 20 recently restrictions have been

by the govern consumed more than 11

in

to

co

mo

the

s wherein 2

time co

on and rest of

pace due to several

on movement and

that notice, order, rules,

re ctions imp

nu ber of persons

au ;",;:,.j&gHTKffi HH:TT ."," :::",:
d

han

su force maieure event.

complainant never paid amount after execution of apartment

agreement Even after receiving numerous demand letters frombr

th ndent at respective stages of construction. It is submitted that

is based on principles of natural justice and equity, and these

Page 12 of 2l
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Complaint No. 3331 of 2021

ciples apply both to aliottee and developer alike. It is further

mitted that RERA does not give absolute right to allottee to seek

nd if in standard time proiect is not completed. It is submitted that

rights are governed through their duties and if they failed to

their duties, than they have no right to seek refund. That, none is

wed to take benefit ofthsil sr, ,htrp..
the construction is reciprocal to amount paid and it is not possible

aise complete constru ing complete amount. That

uch cases if refund is gr would be against the principles

ral justice. I here that, whatsoever

t was ion has already been

ed for it to make payments.

s, he cannot ng in view of above

facts and ci nt is not maintainable

deserves to be

s are beyond

as already opined in

ull

Th

to

in

of

Th

its

sl matter that, if compl-tion of projA&d?*r"o to some extent

delay, allowing refund willthe respondent has explained

per the proiect construction.

it is the admitted fact that the builder buyer agreement was

ted between the parties on 27.0L.2074. However, certain

t facts were concealed by the complainant while drafting the

complaint. That, the complainant has intentionally provided

the

tne complainant wh

Page 13 of 21
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ERA
Complaint No. 3331 of 2021

ils of payments only but concealed the fact whether the payments

made on time or not or whether the amount alleged to be paid by

plainant is paid by her only.

out oftotal amount paid by complainant, a major portion was paid

and charges like EDC, IDC to government, tlus the said amount

't be claimed from respondent. It is pertinent to mention here that

tsoever amount that was received by respondent qua construction

already been utilized and any sort of refund will be

nst natural justice. T complaint has been filed by the

plainant in utter ns of Indian Contract Act

in complete vi executed betvveen the

of all the re placed on record.

uthenticity is n nt can be decided on

s of these undi submission made by the

iction ofthe authority

ority has complete territorial and subject matter ,urisdiction to

the present complaint for the reasons given below.

iurisdiction

fication no. 1/92/2017-7TCP dared 14.12.20L7 issued by Town

the jurisdiction of Haryana

shall be entire Gurugram

untry Planning Department, Haryana

Regulatory AuLhority, Gurugram

for all purposes. ln the present case, the proiect in question isdistri

Page 14 of2l
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1-2.

ERA
UGRAM Complaint No. 3331 of 2021

within the planning area of Gurugram district. Therefore, this

deal with the presentautho has complete territonal jurisdiction to

comp t.

E biect-matter iurisdiction

Secti n 11(a)(a) of the Act, 2016 provides that the promoter shall be

Seaion 11(4)[a) issible to the allottee as

uced as hereunder:

Section 77

(4) The promoter shall-

(a) be responsibilities ond
functions un or the rules ond
regulations os per the

as the coseqgreement
may be, ti plots or
buildings, common qreas
to the uthoriy, as the
case may

Section 34-

34(D of the A of the obligations
cast upon the the real estate agents

made thereunder.
of the provisions of the Act quoted above, the authority has

com .iurisdiction to decide the complaint regarding non-compliance of

respo

rep

So, in

stage.

Furth

grant

per agreement for sale.

obl i ons by the promoter leaving aside compensation which is to be

decid by the adiudicating officer if pursued by the complainants at a later

the authority has no hitch in proceeding with the complaint and to

relief of refund in the present matter in view of the .judgement

the Hon'ble Apex Court in Newtecrt promoters and Developers

Limited Vs State cf U.P. and Ors.,, 2O27-2O22(t) RCR"3S7 and

PaEe l5 of 2l
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RA
UGRAM

13. Hence, in view of the a

the case mentio

fo in case of Ramprastha Promoter

Versu Union of India and others datcd t3.01.2022 in CWp bearing no.

6688

Complaint No. 3331 of2021

and Developers PvL Ltd,

of the hon'ble supreme

2027 wherein ithas been laid down as under:

"86. From the scheme of the Act of which a detailed reference has
been mode and taking note of power of adjudicotion delineoted with
the regulotory authoriry and odjudicqting oJficer, what fnally culls
out is thqt although the Act indicqtes the distinct expressions like
'refund', 'interest', 'penalty' ond 'compensation,, o conjoint reading of
Sections 18 and 19 cleorly manifests that when it comes to refund of
the (lmount, qnd interest on thqrefund amount or directing payment
of interest for delayed del, or penalty ond interest
thereon, it is the which has the power to
examine ?nd determine the complaint. At the same time,
when it comes to a the relief of adjudging
compensation and i ns 12, 14, 18 qnd 19,
the adjudicqting to determine,
keeping in view read with Section
72 of the Act 14, 18 and 19
other than the adjudicating
officer as d the ombit
ond scope of
under Section

2016."

ollicer
ndote of the Act

refund

FI.

The

ority has the iurisdiction to

a complaint seeking refund of the amount and interest on the

F. on obi

biection regarding force maieure conditions:

ondent

dent/developer prayed that grace period on account of force

maj conditions be allowed to it. tt raised the contention that the

on of the project was delayed due to force majeure conditions

such orders of Hon'ble Suprer-e Court of India to curb pollution in NC&

orders passed by NGT, EPCA and non-payment of instalment by

Page 15 of21
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16. The

ERA
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Complaint No. 3331 of2021

t allottees of the proiect but all the pleas advanced in this regard

are d id of merit. The apartment buyer's agreement was executed

b the parties on 21.01.2014 and as per terms and conditions of the

said ement, the due date of handing over of possession comes out to be

16.10. 018. The various orders passed by NGT, EPCA, SC were for a shorter

n of time and were not continuous as there is a delay of more thandur

three

date.

and no occupation certificate or offer of possession is given till

us, the promoter-

o

be given any leniency based

on afo id reasons and plea ondent is devoid of merit.

as delay in tbreak of Covid-19 is

ed, the Hon'b as M/s Halliburton

Services ring no. O.M.P (I)

(Com ,) no. 88/ 20 d 29.05.2020 has

d as under:

roject) and is claimtrg benefit of lockdown which came into effect

The post n cannot be condoned
to the CoVID-19 lndia. The Controctor

given to the
the same, the

of a pondemic
not be used o, contract for

pondent construction of the

and the possession of the said unit was to be handed over by

16.10. 018 (calculated from date of start of construction i.e. L6.LO.ZO74,

this of start of construction of proiect is taken from similar complaint

of this

on 24. 3.2020 whereas the due date of handing over of possession was

rior to the event of outbreak of Covid-19 pandemic. Therefore, themuch

PaEe 17 of 2l
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19.

Page 18 of21
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Complaint No. 3331 of 2021

ty is of the view that outbreak of a pandemic cannot be used as an

for non- performance of a contract for which the deadlines were

much the outbreak itself and for the said reason, the said time

period is not considered while calculating the delay in handing over of

pos on.

G. Find on the reliefsought by the complainant,

GI, the respondent to refund paid money along with prescribed

tn under section 11 (4), 1

17. The co plainant booked a unit

by ng a booking amo

she Rs. 9,53,922 /
which e was issued

2t.0L 014, a BBA

sent a reminder I

approached th

assur ces by respo

conten ion of the complainan

poss

out.

The

paym

d

after

27.0t

not

and

ofthe Act, 2016.

ect named "Coban Residencies"

Thereafter, on 03.08.2013,

the respondent after

dated27.77.20L3. on

The respondent then

ich the complainant

of the unit but upon

ue with the project. The

e respondent has not offered

ever ends that the complainant has defaulted inent, how

t of installments. It has placed on record various

/remainder letters dated 05.01.2027, ZI.OS.ZOIS and 07.03.2016.

of these letters, a pre-cancellation letter was issued on

21 before finally ca"celing the unit vide letter dated Z3 .02.202L.

During proceedings, the counsei for the complainant stated that she could

the payment after the booking due to certain financial constraint

mutual verbal understanding, an assurance was given by the



20.

ffi
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Complaint No. 3331 of 2021

respo t to refund the amount after sale ofthe unit to any buyer and she

compl

non-payment after repeated reminders. The counsel for the

nant states that the above cancellation has been done after the due

date over way back in 3018 and OC is not obtained even tili date and

hence, the complainant be given full refund. The counsel for the

com nt further draws attention towards cancellation letter dated

23.02 021, wherein the deductions have been made beyond the 10% of
money on the pretext t on outstanding amount, taxes

and nistrative expenses whi maintainable and therefore she

requ for setting aside the question before the

autho ty is whether

On con ideration of d submission of both

the is of provisions of
ent executed nant had paid Rs.

17,03, 22/- against th ;.7,05,67,066/- . The

t/builder sent

has

due

respo

dated

this

vide

waiting for the same. But the unit was cancelled on 23.02.2021

letters/reminder letters

0L.t0.20L4, 1,2.tt.2074, 4, 02.07.2015, 72.05.2075,

25.04.

respe

dated 23.02.202L in view of the terms and conditions of the

t. No doubt the complainant did not pay the amount due despite

var10u reminders but the respondent while cancelling the unit was under

an obli tion to forfeit the earnest money and refund the balance amount

by allottee without any interest in the manner prescribed in this

nt as per clause 4.4 of the terms and conditions of the allotment

r15,21.05.2015,05.C

,zely asking the allott

no positive outcome,

deposi

Page 19 of 2l



21. The

22. Fu

23. Keep

but t was not done. Clause 4.4 of the agreement is reproduced

der for ready reference:

Ifthe Flat Allotee(s) is in default ofqny ofthe payments as afore stated,
the llot allottee(s) authorizes the Developer to withhold registrotion of

Sale/Conveyance Deed in his/her/their favor tilt full and finil seutemeit
oll dues to the Develo;,er is mode by the Ftot Altottee(s). The llot's) undertakes to execua! Sale/Conveyonce Deed within the iime

td by the Developer in its written notice foiling which the Flat
's) authorizes the Developer to concel the allotment and terminated

Agreement in terms of this Agreement ond to forfeit out of the amounts
I by him/her/them the Earnest Money, processing fee, interest on deloyed

thr
tht
of

ERA

UGRAM

at:
.5. AMOUNT OF
Scenorio prior to thc

Complaint No. 3331 of 2021

ons and Development)
twithout any fear as

the qbove facts
'ble Nationql
'ble Supreme

the forfeiture
10% ofthe

t any interest poid, due or ble, any other amount of a non-
noture ond to refund ount deposited by the Flot

i) without any interest ibed in this Agreement"

inants have 17% of BSP to the

respo t/builder and llotted unit was made on

23.02. 021by ch is not legal in view

ofn ofprono

the H uthority Gurugram

(Forfei of earn ons, 11[5J of 2018,

states

Act,2076 was
there wos no
ond taking in

to fo

Consumer Disputes )

Court of India, the
amount ofthe esrne
qmount of the reol estqte i,e .opartment/plot/building as the cqse
may be in qll cose where the cancellation of the llat/unit/plot is
made by the builder in a unilqteral manner or the buyer intcnds to
withdraw lrom the project and any agreement contoining any
clause contrary to the aloresaid regulqtions sholl be void o;d not
binding on the buyer."

in view the aforesaid legal provisions, the respondent is directed

earnest money which shall not exceed the 10% of the basic sale

the said unit as per statement of account and shall return theprlce

PaEe 20 of 21
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24.

25.

26.
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amount to the complainant within a period of 90 days from the
date this order.

ofthe authority

Hence, the authority hereby passes this order and issues

di

cast

2

ii. A

2.2027)till

under section 37 of the Act to ensure compliance

the promoter as per the function entrusted to

the following

of obligations

the authority
under n 34(f):

e respondent is directed

,03,922 /- after deducti

earnest money

ble amount,

the deposited amount of Rs

e basic sale price of the unit

interest @10.60% p.a. on the

cancellation of unit (i.e.

t.

to comply with the

legal consequences

od of 90

ons given

uld follow.

Com stands

File be

Member
Haryana

x? x;
f ln ir.-i \t-/

y Kumar Goyal)
Member

, Gurugram

:09.02.2023
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