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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

Counsel for the complainant
Counsel for the respondent

ORDER

1. The present complaint dated Zl.Ot.ZO21 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation and
Development) Act,2015 (in short, the Act) read with rule 28 ofthe Haryana
Real Estate (Regulation and Development) Rules,2017 fin short, the Rules)
for violation of section 11(4)[aJ of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations, responsibilities
and functions under the provisiorts of the Act or the Rules and regulations
made there under or to the allottees as per the agreement for sale executed
inter se.
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Date ofdecision t O9.O2.2O23
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Respondent

Member
Member

Saniay Rastogi
R/o: C-L/62, Second Floor, Ardee City, Sector_S2,
Gurgaon, Haryana-122011

Versus

M/s Pareena Infrastructure pvt. Ltd.
Office: Flat no. 2, palm Apartment, plot no. 13b,
Sector-6, Dwarka, New Delhi- 110075.
Also at : C-7A, Second Floor, Omaxe City Centre,
Sector-49, Sohna Road, Gurugram-122018
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Unit and proiect related details

The parficulars of unit details, s2le consideration, the amount paid by the
complainang date ofproposed handing over the possession, delay period, if
any, have been detailed in tle fo owing tabular form:

s.N. Particulars Details
1. Name and location of the

project
"Coban Residences", sector-99, Gurgaon

, Nature of the proiect Group Housing Pro.iect
3.

4.

5.

6

7.

Project area 10.5875 acres
DTCP license no. 10 of 2013 dated 12.03.2013 vatia up to

11.06.2024
Name oflicensee Monex lnfrastructure Pvt. Ltd.
RERA Registered/ not
registered

Regtstered
Vide no. 35 of 2020 issued on 1G.10.2020
valid up to LL.03.2024 + 6 months =
77.09.2024

Unit no. 503, 5s Floor, Tower T-6

[Page 42 ofcomplaint]
B. Unit admeasuring area 1550 sq. It. ofsuper area

[Page 42 ofcomplaint]
9. Allotment letter N/A
10. Date of builder buyer

agreement
77.0L.2074

[page 40 ofcomplaint]
11.

1,2.

Possession clause 3.1 Thdt the developer shall, under normal
conditions, subject to force majeure, complete
construction of Tower/Building in which the
said llat is to be located wlth 4 years of the
start of construction or execution of this
Agreement whichever is later, as per the
said plans......

Emphasis supplied....
Date of start ofconstruction 16.70.20L4

[page 78 ofcomplaint]
13. Due date ofpossession 16.t0.2018

[Calculated from date of construction i.e.,
76.L0.20741
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14. Total sale consideration ns. eS,Zf,+OOl iexctuaing service tax;-
[as per payment schedule on page 77 of the
complaintl

15. Total amount paid by the
complainants

OArpation c"rtGcate

Ks. uJ,15,504/_

[as per demand letter dated 01.11.201g
page 79 ofthe comolaintl

-

16.

17. Request for cancellation oi
unit letter

ry.r r.zU18 tpage 81 of complaint)

B. Facts ofthe complaint

3. The complainant has made the following submissions in the complaint:
I That, in and around 2013, complainant had come across advertisements

of the respondent and received telephonic calls from them, inter alia,
inviting applications for provisional booking of space to be rereased in
futurg for its existing/upcoming pro.iects. pursuant to the same, the
complainant vide an application dated O3.O2.ZOL3 applied towards
provisional booking of space to be released in future by the respondent,
and duly deposited an amount of Rs. 7,S0,000/-.

II. That the respondent vide an undated letter apprised the complainant
about the launch of a new project viz. ,,Coban 

Residences,, in sector_g9A,
Gurugram, Haryana. The respondent thereby the said retter also claimed
that it has been granted License, issued by DTCp, being license no. 10 of
2073 dated LZ.OZ.ZO73 for building plan viz. No. Zp_
882/SD(BS)/2013 /47004 dated, ZS.OT.ZOt3, for construction ofthe said
project. Along with the said undated letter the respondent also sent the
updated application form to complainant which was duly filled and
submitted by him. The respondent also issued a receipt dated 30.07.2013
acknowledging payment ofbooking amount by the complainant.
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That, consequent to the same, an apartment buyer agreement dated
11.01.2014 was also execr.ted between the parties wherein the total basic
sale price was Rs.78,86,400/-. Under the said ABA, the complainant was
allotted a residential unitviz. T6-S03 in the said proiect. Shockingly, in the
sald agroement, the respondent altered unltaterally thc datc ordcllvcry of
possession to 4 years from execution ofthe said agreement contrary to 44
months as was promised. As per clause 3.1 of the said agreement the
respondent was obligated to deliver the possession within 4 (four) years

of the start of construction or execution of the agreement and whichever
was later i.e. by or before 01.10.2018, as admittedly respondent had

issued payment request letter dated 01.10.2014 about beginning of
excavation work-

That, the complainant has paid Rs.g3,15,504/- till date to the respondent

towards the cost ofthe said unit as is evident from the demand cum tax
invoice dated 01.11.2018 issued it to him. It is pertinent to mention that a
tranche ofRs. 3,70,265/- was C,:e as on 19.11.201g on completion ofbrick
work. It is also relevant to mention here that the respondent had issued a

letter acknowledging complainant,s eligibility for timely payment rebate
(TPR) due to timely payments date d 26.05.20L6.

However, upon visiting the site of the project, to his utter shock and

dismay the complainant discovered that despite a lapse of around

7(seven) years from the dlte ofthe bookin& the substantial portion ofthe
project remained incomplete. There has been an inordinate delay on the
part of the respondent to handover the possession of the unit to the

complainant.

That, on 19.11.2018, the complainant vide a letter to the CRM Head of the

respondent made a request to it to cancel the said unit allotted to him

Complaint No. 228 of2021

I II.

IV.

V.

VI.
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informing that he booked the Unit in 2013 and the same was nowhere
near completion at that time. The situation remained the same since then.
Till date, the respondent iras failed to complete tle construction of the
proiect or to deliver the possession ofthe said unit to the complainant.

VII. That, it is pertinent to mention that a tripartite agreement dated
26.09.2016 was also executed between HDFC Banlg the complainant, and
the respondent for sanction ol loan to the complainant to the tune of
Rs.56,00,000/-. The complainant booked the unit vide an application and
paid a booking amount of Rs. 21,53,560/-. [n pursuance to which the
booking made hereinabo,ie a,rd the respondent allotted a unit to the
complainant.

VIIL That, the complainant has been paying heavy interest on the loan amount
which has caused significant financial strain to him in addition to the
agony ofbeing deprived of the possession of the allotted Unit due to acts

and omissions ofthe respondent. The complainant has paid Rs.6,73,560/-

as interest to the bank till October 2020.

IX. That, the cause ofaction accrued when the respondent failed to handover
possession ofthe unit to the complainant and is continuing till date.

C. Relief sought by the complainant:

4. The complainant has sought following relieffs).

I. Direct the respondent to refund the amount of Rs.g3,15,504/_ with
interest @24% per annum thereupon paid by the complainani to the
respondent.

II. Direct the respondent to pay to the complainant the interest paid by
him to the bank i.e., Rs. 6,73,550/- for the loan disbursed to him witL
interest@24% p.a.

IIL Direct the respondent to pat complainant an amount of Rs. 3,00,000/_
as on account of mental agony suffered and harassment.

IV. To pay the litigation cost of Rs. 2,00,000/_.
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On the date ofhearing, the authority explained to the respondent/promoter
about the contraventions as alleged to have been committed in reration to
section 11(4J (a) ofthe act to ple.,l guilty or not to plead guilty.
D. Reply by the respondent

6. The respondent has contested the complaint on the following grounds.
a. That t}le respondent is in the process of developing a residential group

housing colony in Sector_ggA! Gurugram. The said colony is being
developed in the name of "COBAN hESIDENCES.

b. That the construction r,.ork ofthe said project is at an advanced stage
and the structure of various towers has already been completed and
remaining work is endeavoured to be completed as soon as possible.

c. Thus, ftom annexure R1, it is crystal clear that the proiect is near
completion and within a very short span of period it would be
completed and thereafter, possession shall be offered after obtaining
occupancy certificate as agreed in builder buyers agreement.

d. That quite conveniently, certain pertinent facts have been conceared by
the complainant. The concealment has been done with a mofive of
deriving undue benefit through an order, which may be passed by this
autlority at the expense ofthe respondent.

e. That tle respondent continues to bonafidely develop the project in
question despite of there being various instances of non_payments of
installmenB by various allottees. This clearly shows unwavering
commitment on the part oftne respondent to complete the proiect. yet,
various frivolous petitions, such as the present one seriously hampers
the capability of the respondent to deliver the project as soon as
possible. The amounts which were realized from the complainant have
already been spent in the development work of the proposed prolect.

Page 6 of18
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On the other hand, the respondent is still ready to deliver the unit in
question ofthis due to completion to the complainant, ofcourse, subject
to payment installments anL charges.

That admittedly, the completion of project is dependent on a collective
payment by all the allottees and just because few of the allottees paid

the amount, demand does not fulfill the criteria ofcollective payment. It
is submitted that numerous allottees have defaulted in payment

demanded by the respondent, resulted in delaying of completion of
proiect, but the respondent is trying to complete the project as soon as

possible by managing available funds.

It is crystal clear that over a period of time the numerous allottees have

defaulted in their payments at the relevant stages ofconstruction and it
is not possible to construct with adequate funds. Though the
respondent had several other pro.iects, but it is not legally permissible

to divert fund of one proiect into another. Thus, the situation of non _

payment ofamount by the allottees is beyond the control ofrespondent.

It is submitted that even in the apartment buyer agreement, it was

stated that period of4 years was subiect to normal conditions and force

majeure and with any stretch of imagination the situations faced by
respondents are not normal. It is submitted that if one goes through
table given above more than 3070 payment was not received by the

respondent and yet the work at the site is completed approximately g0

to 90 percent. It is the faurt of those allottees who had committed

defaults and respondent should not be made to suffer for the same.

That the authority would appreciate the fact that complainant did not

opt the services ofrespondent against a single unit isolated from whole

of the proiect or other units in same tower. At the time of seeking
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allotment in the project ofrespondent, complainant verywell knew that
unit / apartment in question is a part of tower consisting of several
other units and the unit shall be completed alongwith other units which
belong to other allottees. It is submitted that merely because the
complainant had paid on time, it does not fulfill the criteria ofcomplete
payment required for construction of whole of the tower/project. The
complainant knew that without complete payment on time from all
allottees, it is not possible or quite difficult to complete the proiect on
time. It is submitted tiiat for the same reason, the clause of .,force

maieure" was made part of agreement. It is submitted that it is
absolutely beyond the control ofdeveloper to get money from the buyer
on time. It is submitted that after a demand was raised, the only thing
developer can do is to send a reminder and in extreme cases

cancellation. But reminders / cancellation do not bring money which
the developer had already incurred and is incurring continuously.
That it is the admitted fac. that the builder buyer agreement was
executed between the parties on 11.01.2014. Hou/ever, certain
extremely important facts were concealed by the complainant while
drafting the present complaint.

That the complainant himself admitted that fact that he entered into a
tripartite agreement with the bank for payment of amount against the
apartment ln question Lut failed to mention that he was also bound by
terms and conditions of said agreement as well. It is submitted that
relief which the complainant is seeking from the authority is completely
barred by said tripartite agreement. Since the complainant himself
entered into said tripartite agreement after admitting and agreeing its
terms and condition, thus now he cannot seeking relief from the
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authority in complete isolation with the terms and conditions of said
agreement. For a ready reference, the relevant clauses are reproduced

herein as follow:

i. That irrespective ofthe stage ofconstruction ofthe proiect and

irrespective ofthe date ofhanding over the possession ofthe flat

/ residential apartment to the borrower by the Developer, the
borrower shall be liableto pay to HDFC regularly each month the

EMIs as laid down in the Loan Agreement to be signed by and

between HDFC and theBorrower. The Borrower shall execute an

indemnity and such other documents as may be required by
HDFC in its favor.

ii. That in the event of occurrence of default under the Loan

Agreement which would result in the cancellation of the

allotment as a consequence thereof and / or for any reason

whatsoever ifthe allotment is cancelled; any amount payable to

the borrower on accuunt of such cancellation shall be directly
paid to HDFC. However, it is further agreed between the parties

that such payment made by the developer directly to HDFC shall

not absolve the borrower ftom his liability to pay the residual

amount if any, from the outstanding amount under the loan

agreement.

iii. That t}le borrows.r agrees that it unconditionally and irrevocably

subrogates its right to receive any amount payable by the

developer to the borrower in the event of cancellation, in favor

ofHDFC and the act ofpayment by the developer to HDFC under

this clause shall amount to a valid discharge of the developer of
its obligation to pay the borrower such cancellation amount.

Complaint No. 228 of 2021
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iv. The courts at Gurgaon alone, to the exclusion ofall other courts,

shall have the iurisdiction to try and entertain any matter or
dispute arising out ofor in relation to this agreement.

v. That even the loan was sanctioned for a period of 10 years i.e.

upto year 2026.

It is absolutely baseless and illogical to plead that the complainant is

entitled to interest which he paid to bank, since the loan amount was

liable to be paid to bank irrespective of possession and complainant
himself agreed to pay the loan till 2026. Without prejudice, it is

submitted that if respondent had faced such situation of defaults in
payment and had the construction of tower would have completed by
now, even then the complainant has to pay the interest on loan till 2026.

That from the tripartite agreement, it is clear that it is the bank who has

a prior right and interest on the apartment in question and even the
payments towards instalments were made bythe bankitself.lt is clearly

mentioned in the tripartite agreementthat in case of refund, the amount

shall be paid to bank and not the complainant and said bank is not the
party is the present complainant and without making it party, the
present complaint is not maintainable.

That the complainant cannot overlook or bypass the tripartite
agreement, without declaring said agreement illegal or void and any

such issue can't be decided try RERA, since it is out of scope of RERA

authority and even it is agreed by all the parties to tripartite agreement

that any matter or dispute arising out ofor in relation to this agreement

the courts at Gurgaon alone, to the exclusion of all other courts, shall

have the .iurisdiction to try and entertain and for the same reason

present complaint is not maintainable. The complainant is misusing

m,
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procedure of law to cheat the bank and to wriggle out from the liabilities
and duties arising out of said tripartite agreement.

n. That without prejudice it is submitted that the RERA authority had

already approved time period for completion of project. It is also

submitted that since the complainant is taking recourse of REM, thus

time period approved by RERA shall be treated as date ofpossession.

Copies of all the relevant documents have been filed and placed on record.

Their authenticity is not in dlspute. Hence, the complaint can be decided on

the basis of those undisputed documents and submission made by the
parties.

E, furisdiction ofthe author,lty

The authority has complete territorial and subject matter iurisdiction to

adiudicate the present complaint for the reasons given below'

E.l Territorialrurisdiction

As per notification no. |/92/201';-1TCp dated t4.lL.z\lj issued by Town

and Country Planning Department, Haryana, the iurisdiction ofHaryana Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram district for
all purposes. In the present case, the proiect in question is situated within
the planning area of Gurugram district. Therefore, this authority has

complete territorial iurisdiction to deal with the present complaint.

E.II Subiect-matter iurisdiction
Section 11[4)(aJ of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 77

[i) rne promoter snatt-

(a) be responsible for all obtigations, responibilities and functions
under the provisiona of this Act or the rules and regulatins mode

9.

10.
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thereunder or to Lhe alloftees os per the agreement lor sale, or toth-e ossociotion of qllonees, as thi case moly A", titt ,i" iiriirnii
of o^ll th-e aparhents, plots or buildings, os tne cose moy te,'i iiiq odees, or the common dreos Lo the ossociotion olottotte"s i, tiZcompetent quthoriqr, as the cose moy be;

Sedion 34-Functions ol the Authorit t!
344 of the Act provides to ensure compliance of the obligationscast upon the promoters,. the q ottees ona tne ,irt iriiiiigenx
under this Act qnd the rutes and regutqtioi, iiai iii"*irr.

So, in view of the provisiot:s of the Act quoted above, the authority has
complete iurisdiction to decide the complaint regarding non_compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later
stage.

Further, the authority has no hitch in proceeding with the complaint and to
grant a reliefofrefund in the present matter in view ofthe judgement passed
by the Hon'ble Apex Court ii .lVev,tecft promoters and Developers private
Llmlted Vs Stote of lt.p. and Ors. 202t-2022 (1) RCR (Civit),
357 and reiterated in case of M/s sana Realtors private Lrmited & other vs
Union of India & others SLp (Ctvil) No. 73005 ol 2020 decided on
72,05,2022, wherein it has been laid down as under:

"86. 
,From _the.scheme of the Act ofwhich a detailed reference hqs beenmade. and tqking note of power of sdjudication a"tin"iiii ,in n"res uto tory outhority ond o d! udicoiins'ofr cer, iniiiriiirii' rr, i,that otthough the Act indicates the aisiinct expresiiors,tiii ;ie-runa,,

'interest', ,penolt!, 
ana ,ro^p"rrotion,, , iiii{ii ririiri'"f i"irrc1g and 19 clearly mqniksts thot when itco.",,,"nri iiil ri*r,and intereston the refrtnd omount, or directing pojr"rtljiii:i"i1o,

detayed detivery of possxsion, or penolry rii"t[r7ri'ii"lr"i',ii, *,resutatory outhoriw which hos ihe poier ," i*iiiii iii ii"r ,r"the o::tcom-e of a comploint At thi ,rr" ti.i in'in-ii'*.*"* ,question of seeking the retief of odjudging co.p"iiioi iii'irr"r"r,thereon under Sections 12, f.i, h iaii, i; rdjr;;;;;;;;";;nr",
exclusivety- hos the power to determine, keeping in ii"*- tii ioi,i"tir"reodins ofsection 77 t;ad with sectioni2 oiiie.iiri"iiiii"rri",
under Sections 12, 14, 1€ ora u orili'iiii"";;;;";;;;;; ,,

1L.

12.
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envisaged, if extended to th( ldjudicating olficer os prayed that in our
view, may intend to expand the ambit and scope of the powers and
functions of the adjudicating officer under Section Z1 qnd that would
be against the mondate of the Act 2016."

Hence, in view of the authoritative pronouncement of the Hon,ble Supreme

court in the cases mentioned above, the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund amount.

Findings on the reliefsought bythe complainant.
F. I Directthe respondentto refund the amount ofRs.93,15,504/- with

interest @24olo p.a. thereupon paid by the complainant
F. II Direct the respondent to pay to the complainant the interest paid

by him to the bank i.e., Rs. 6,73,S60/- for the loan disbursed to him
with interest@Z4olo p,a.

The complainant purchased a unit vide apartment buyer agreement dated

11.01.2014 executed between parties wherein the total basic sale price was

Rs.78,86,400. Under the said agreemen! the complainant was allotted a

residential unit viz. T6-503 admeasuring 1SS0 sq. ft. in the said proiect. As

per clause 3.1 of the said, the respondent was obligated to deliver the
possession within 4 (fourJ years of the start of construction or execution of

the agreement whichever was later i.e., by or before 16.10.201g. It has come

on record that against the total sale consideration of Rs. 96,21,400/-, the

complainant paid a sum of Rs. 8s,15,504/- to the respondent. [t is also not

disputed that for paying the above-mentioned amount to the builder, the

complainant entered into a tripartite agreement dated 26.09.2016, leading

to sanction of a loan of Rs. 56,00,000/- vide letter of sanction dated

1.3.08.2016. It is further evident from certificate dated 02.11.2020 issued by

HDFC i.e. the financial institute that the loan amount was repayable in

equated monthly installments comprising principal and interest w.e.f.

F.

74.
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01.04.2016 and that amount is berng paid by him. But since tlere was delay

in completion of the proiect and tight financial position of the complainanl

he withdrew from the project by writing letter dated 19.11.2018 to the

respondent builder though due date for completion of the project has

already expired on 16.10.2018.

In proceeding dated 09.02.2023, it was observed by the authority as follows:
"Keeping in view of the a';ove-mentioned focts, though the unit was
cancelled by the respondent in pursuant to violation of the terms ond
conditions of the letter dated 31.02.20.15."

The aforesaid facts were inadvertently recorded during proceeding and the

said facts does not pertains to the present complaint. Therefore, the same

stands deleted vide this order and proceeding dated 09.02.2023 stands

rectified in terms of present order.

Keeping in view ofthe above,mentioned facts, it is observed by the authority

that the respondent is at fault by not delivering the possession ofthe allotted

unit on time and completing the same by the due date. Therefore, the

allottee/complainant withdrew from the project and is demanding return of
the amount received by the promoter in respect ofthe unit with interest on

failure ofthe promoter to complete or inability to give possession ofthe unit

in accordance with the terms ofagreement for sale or duly completed by the

date specified therein., the matte. is covered under section 1g[1J ofthe Act

of 2076.

The due date of possession as per agreement for sale as mentioned in the

table above is L6,tO.2OlA and there is delay of2 years 3 months S days on

the date offiling of the complaint.

The occupation certificate/completion certificate of the proiect where the

unit is situated has still not t een obtained by the respondent-promoter. The

authority is ofthe view that the allottee cannot be expected to wait endlessly

79.
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for taking possession of the altotted unit and for which he has paid a

considerable amount towards the sale consideration and as observed by
Hon'ble Supreme Court of India in lreo Grace Realtech M. Ltd, Vs.

Abhlshek Khanna & Ors., civil appeal no. STBS of 2079, declded on
77.07.2027:

"" .... The occupation certificate is not avoilable even as on dqte, which ctearly
amounts to delciency of s"rvice. The allottees cannot be made to wait
i_ndefinitely for possession ofthe af;Ttments allotted to them, nor can they be
bound to take the aportments in phase 1 ofthe project.......,'

Further in the iudgement ofthe Hon,ble Supreme Court of India in the cases

of Newtech Promoters and Developers private Limited Vs State of U.p. and

Ors. (supra) reiterated in case of M/s Sana Realtors private Limited &
otherVs Union oflndia & others SLp (Clvil) No. 13005 of20Z0 decided
ot L?,.05.2022. it was observed:

25. 
_The 

unqualified right ofthe al;jttee to seek refund referced llnder Section
18(1)(a) lnd Section 19(4) of the Act is not depirulent in ony contingencies
or stipulotions thergoJ. k qppeqrs that the legislature ias coniciously
provided this rtght of refund on demand as an uncinditional absotute rtgfu io
the 

_a.llottee, 
if the promoter fails to give possession of the opqrtment, plot or

buildin_g within the time stiputated under the ti'76 iy th" ogri"^"nt
regordless of unforeseen evenB or stay orders of the Court/Tribunai, which is
in either way not attributqble to the allottee/home buyer the promotcr is
under an obligation to refund the amount on demand wiih interest ot the rote
prescribed by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does not wish to
yilhdrqw Iron the project, he shotl be entitled for interest for the period of
delay till handing over possession,at the rate priscribed,'

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 201G, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 1l(a)(al. The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottee, as he wishes to withdraw from the proiect,

2L.

Page 15 of 18



HARERA
RGURUGRAM Complaint No. 228 of2OZ1

without preiudice to any other remedy availabre, to return the amount
received by him in respect of t}le unit with interest at such rate as may be
prescribed.

22, Tbis is without prejudice to any other remedy available to the allottee
including compensation for which he may file an application for adiudging
compensation with the adjudicating omcer under sections 71 & 72 read with
section 31(1J ofthe Act of 2016.

23. The authority hereby directs the promoter to return the amount received by
him i.e., Rs.83,15,504/- with interest at the rate of 10.60% (the State Bank
of India highest marginal cost of lending rate IMCLR) applicable as on date
+20lo) as prescribed under rule 15 of the Haryana Real Estate (Regulation
and DevelopmentJ Rules, 2017 from the date ofeach payment till the actual
date of refund ofthe amouniwithin the timelines provided in rule 16 ofthe
Haryana Rules 2017 ibid. However, it is evident that for payment against the
allotted unit, the complainant raised loan from HDFC on 13.0g.2016 to the
tune of Rs. 56,00,000/- and apart ofthe same was disbursed and paid to the
builder on behalfofthe allo$ee. So, while refunding the amount paid to the
complainant, the respondent/builder is directed to pay back the amount
received from the financial institute and the remainder be paid to the allottee
along with interest at the prescri;ed rates.

F III. Direct the respondent to pat complainant an amount of Rs.
3,00,000/-as on account of mental agony suffered and harassment.
F IV. To pay the litigation cost of Rs. 2,00,000/-

24. The complainant is also seeking relief w.r.t compensation. Hon,ble Supreme
Court of Indla in civil appeat nos. 6745_6749 of 2021 titled as M/s
Newtech promoters and Developers pvt. Ltd, V/s State of Up & Ors.
(supra), has held that an allottee is entitled to claim compensation &
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litigation charges under sections 12,14,18 and section 19 which is to be
decided by the adjudicating officer as per section 71 and the quantum of
compensation & litigation expense shall be adjudged by the adjudicating
officer having due regard to the factors mentioned in section 72. The
adiudicating officer has exclusive jurisdiction to deal with the complaints in
respect of compensation & Iegal expenses. Therefore, the complainant is
advised to approach the adiudicating officer for seeking the rerief of
litigation expenses.

F. Directions ofthe autlority

25. Hence, the authority hereby passes,this order and issues the fo owing
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the funcuon entrusted to the authority under
section 34(0:

i. The respondent is directed to return the amount received by him i.e.,
Rs 83,15,504/- from the complainant with prescribed rate of interest
i.e. 10.60%o from the date of each payment till t}le actual date of refund
of the amount within the timelines provided in rule 16 of the Haryana
Rules 2017 ibid.

ii. The respondent is also directed to first refund the outstanding loan
amount to the HDFC bank and thereafter balance amount be refunded
to the complainant within 90 days from this orders.

iii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

iv. The respondent is further directed not to create any third party rights
against the subject unit befc:e full realization of paid up amount along
with interest tiereon to the complainant/financial insutution i.e. HDFC
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26. Complaint stands disposed of.

27. File be consigned to registry.

Complaint No. 228 of2021

bank and even if, any transfer is initiated with respect to subiect unit,
the receivable shall be rirst unutilized for clearing dues of
allottee/complainant.

tl,.l_ Z-__-
(Vijay Kumar Goyal)

Member
Authority, Gurugram
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