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Complaint no. 2914 of 2020
== GURUGRAM Bk i

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Orderreservedon : 08.02.2023
Order pronounced on: 12.04.2023

1. Mrs. Radha Bhakuni

2. Mrs. Sonika Uppal

Both RR/0:901-902, 10t Floor,
Jasmine Tower Green Valley,

Sector| 41-42, Faridabad, Haryana -121010 Complainants
Vﬁrsus
Emaar India Limited W

(Formerly known as Emaar: MGF Land' Ltd.),
Address: 306-308, Square One, G2 7 L-_H;\.-.-.-_;.;g.,,

District Centre, Saket, New Délhi-110017> . Respondent

CORAM: _ - V

Shri Ashok Sangwan | 7 | .. \ Member

APPEARANCE: & |

Shri Rajan Gupta NG ' Counsel for the complainants

Shri Ishaan Dang o Counsel for the respondent
ORDER

1. The present compldint-has'been filed by the complainants/allottees in
Form CRA under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the rules) for violation of section 11(4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all
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ﬁURU GRAM Complaint no. 2914 of 2020

obligations, responsibilities and functions to the allottee as per the
agreement for sale executed inter se them.

A. Project and unit related details

2 e particulars of the proiect, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

$r.No. | Particulars A3 s -+ | Details
“. g ; J}:Sﬂ =
1 Name of the project {{#27% &7 Emerald Floors Premier, Sector 65,
P “fé Gurugram, Haryana
. Y AL Uy -
Z % LTINS
2. Unitno.  /7od% 2 LS RFR-22-0302, 3% floor
A) SN m'e;;éll_ring 1975 sq. ft.

= [page 28 of complaint]

3. Provisiohé}*_‘- 'iallotment “letter 27 1012009
dated *;rﬁ‘ ..‘ : || [page ¢~1 of reply]

4. Date of %emﬁng of buyer’s 69012 20‘10

greement N % =" | Ipage’67 of reply]

-

Agreement to sell between-the] 20.09.2012
original agpttee and. the [pa?ge 124 of reply]

Ut

complalr%nt% -'E ¢ B

e [ =% - sk -3 - vy

6. Nomination- lqtter-' in favour-of{-27,09.2012

eI [page 132 of reply]

7. Possession clause 11. POSSESSION

(a) Time of handing over the
Possession

Subject to terms of this clause and
subject to the Allottee(s) having
complied with all the terms and
conditions  of  this  Buyer’s
Agreement, and not being in default
under any of the provisions of this
Buyer's Agreement and compliance
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with all provisions, formalities,
documentation etc., as prescribed by
the Company, the Company proposes
to hand over the possession of the
Unit within 36 months from the
date of execution of Buyer’s
Agreement. The Allottee(s) agrees
and understands that the Company
shall be entitled to a grace period
of three months, for applying and
obtaining the completion
certificate / occupation certificate
in respect of the Unit and/or the

(Emphasis supplied)

8.
-period is not

0.
10.
11.
12. Offer of possession 17.01.2020

[page 106 of complaint]
13. Delay compensation already | Rs.7,63,595/-

paid by the respondent in terms
of the buyer’s agreement as per
SOA dated 14.08.2020, page 62
of reply
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SURUGRAM

Facts of the complaint

The complainants have made the following submissions in the

complaint:

That the respondent had launched group housing colony known
as “Emerald Floors Premier” in Sector-65, Gurugram-Haryana in
the year 2008. One Mr. Ashutosh Setia, booked residential

apartment in the above—mentioned project and the respondent

010 was also executed
Setla On 17.09.2012,

possession of the Se

grace perloﬁ?, nonthsyfro
agreement i.e., by/08: 8.05.2013 %mspondent failed to deliver

weposss 3R 2\

That complainants have already made payment of Rs. 84,88,400/-
as per the demand raised by the respondent but the respondent
failed to deliver the possession as promised in the Buyer
agreement. However, it is pertinent to mention here that now the
possession of the said unit has been offered by the respondent on

17.01.2020 and is to be taken by the complainants in due course.
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Complaint no. 2914 of 2020
SURUGRAM

That the complainants have gone through immense mental agony,
stress and harassment because of this huge delay on the part of
respondent in handing-over the possession of the apartment. The
complainants had also written an email dated 06.02.2020 to the
respondent and asked to pay delayed possession charges at the
same rate of interest i.e. 24 % p.a. which the respondent is

charging from the complainants in case of delay payment on the

he complainants. However, the
the legitimate demand of the

part of payment defan

respondent refused :ﬁ'

Te-said act and..conduct on the part of
4‘"‘“"1 '—m 3
nq agamst%he principle of natural

. i5.

- ,ﬂ'l:i/ej promise to deliver the

Y nts are entitled to just

compensation andin

Direct the respondent to pay just compensation and interest for
every month of delay @ 24% p.a. w.e.f. 08.05.2013 till actual

offer of possession.
Direct the respondent to pay cost of the proceedings.

To pass such other order/direction/relief as deemed fit and

proper in the facts and circumstances of the present case.
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n the date of hearing, the authority explained to the respondent/
romoter about the contraventions as alleged to have been committed
n relation to section 11(4)(a) of the Act to plead guilty or not to plead
guilty.
Reply by the respondent
The respondent has contested the complaint on the following grounds.
i. That the present complaint is not maintainable in law or on
facts. It is submitte :} at he present complaint is not

ble Authority. The complainants

Ly
have filed the present"complaint.seeking interest on account of

y ‘ée%s g Q of the unit booked by

the complainants. .\:ﬁ e( u\?v,ﬁsuhmxtted that complaints
§ < /4 1\-«27';'4 JJ"-¢1 g
pertaining to enalty compgnsation fand interest are to be

decided by R adjuidica

read with wﬁn

[ Ol VW able to be dismissed on

DT eOVET, %udlcating officer derives

tion t aﬁ zﬁ? the same cannot be
negated by‘the'r g1 made thereunder.

ii.  That Mr. @W@@F@aﬁ&Mlgmal allottee”) had

approached the respondent sometime in the year 2009 for

not by this Hon'ble

purchase of a unit in its upcoming residential project “Emerald
Floors Premier” (hereinafter “the project”) situated in Emerald
Estate, Sector 65, Gurugram. It is submitted that the original
allottee prior to approaching the respondent, had conducted
extensive and independent enquiries regarding the project and

it was only after the original allottee was fully satisfied with
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regard to all aspects of the project, including but not limited to
the capacity of the respondent to undertake development of
the same, that the original allottee took an independent and
informed decision to purchase the unit, un-influenced in any
manner by the respondent.

That thereafter the original allottee vide application form dated
05.10.2009 applied to the respondent for provisional allotment

of a unit in the projec ’ﬁw iiginal allottee, in pursuance of the

aforesaid apphcatlon forn

o '\t.\

bearing no. EFP-22<03(:
project vide proy Alalle etter dated 27.10.2009. The
origiag) y. and2willfully opted for a

ﬁﬂmﬂ \Fmd

construction® | linked la |Ifor tance of the sale

considerat &g or the 1 1 : uestim a‘nd further represented
to the res ent h rigi éﬁ ftee shall remit every
installment on | l ayment schedule. The

0. (/ect the bona fide of the

original allott x e. = ;
That them 1ic
remlttanc@ L&RIM%@ F_lgl?:\ 'ﬁhe respondent was

compelled to issue demand notices, reminders etc. calling upon

e

respondent had 1o’ ,

the original allottee to make payment of outstanding amounts
payable by him under the payment plan/instalment plan opted
by him. Payment requests/ reminders/notices had been got
sent to the original allottee by the respondent clearly
mentioning the amount that was outstanding and the due date

for remittance of the respective amounts as per the schedule of
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payments, requesting him to timely discharge his outstanding
financial liability but to no avail. Statement of account dated
14.08.2020 as maintained by the respondent in due course of
its business reflects the delay in remittance of various
instalments on the part of the original allottee.

v.  That the buyer’s agreement dated 09.02.2010 was executed

between the original allottee and the respondent. Itis pertinent

pletion certificate or

he competent authorities,
no compensa f tion shall be payable
to the allottees ﬁﬁ& d ereinabove, the Original

allottee, hayin;

i ,ﬂ‘__; remittance of instalment,
sation or any amount

towards in \E,L?U?‘ an i ‘j@'ﬁ céuon fér delay, if any, under
I\ Al

the buyer’s agreement.

was thus r

vi. That the complainants approached the original allottee for
purchasing his rights and title in the unit in question. The
original allottee acceded to the request of the complainants and
agreed to transfer and convey his rights, entitlement and title
in the unit in question to the complainants for a valuable sale

consideration of Rs. 82,65,525/-. Agreement to sell dated
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20.09.2012 was executed between the original allottee and the
complainants.

That the complainants on executing the aforesaid agreement to
sell had approached the respondent requesting it to endorse
the provisional allotment of the unit in question in their name.
The complainants had further executed an affidavit dated
17.09.2012 and an indemnity cum undertaking dated

'no itl fg any compensation for
f sesﬁon& f ghe unit in question or
7ise or any other discount,

m the respondent. The

RF re/of the fact that they are
not entitled'toa nég mjgnétihe respondent.
That morew 't‘n %@@@ﬁ%ﬁted the complainants

regarding the delay in remittance of the instalments by the

complainan

original allottee and his, consequent, disentitlement from
claiming any compensation under the buyer’s agreement. The
complainants were categorically informed that no
compensation or interest or any other amount would be liable
to be paid to the complainants on account of delay, if any, in

delivery of possession of the unit in question. The complainants

Page 9 of 27



& HARERA

SURUGRAM

iX.

Complaint no. 2914 of 2020

had assured the respondent that they would not stake any
claim in respect of delay in delivery of possession of the unit in
question. The respondent, relying upon the deliberate
representations of the complainants, proceeded to endorse the
unit in question in their favor. The complainants have
intentionally distorted the real and true facts and have filed the
present complaint in order to harass the respondent and
mount undue pressu %@‘ﬁ’ t is submitted that the filing of

6 ::.‘4"‘**

the present complam no f¢ but an abuse of the process of

law. AT

ﬁ N
That the compldinan s eﬁ% g into the shoes of the
original allgttee and '-*?i“f-m & all

the - and liabilities of
" oI \ ¢
the origing all ttee were | u - he complamants As

entitled to 2 af comg
]
offering possesSion

agreement on aceount t of terms and conditions

thereof b

the K ants are estopped from
advancing cla adict -ogation of the rights

and llabllls‘gf%ﬁ ﬁl‘{\/}& original allottee.

That the complainants too had defaulted in timely remittance

of the instalments which was an essential and indispensable
requirement of the buyer’s agreement. Payment requests/
reminders had been got sent to the complainants by the
respondent clearly mentioning the amount that was
outstanding and the due date for remittance of the respective

amounts as per the schedule of payments, requesting them to
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timely discharge their oﬁtstanding financial liability but to no
avail. Statement of account dated 14.08.2020 correctly
maintained by the respondent in due course of its business
reflects the delay in remittance of various instalments by the
complainants.

That the provisions of the Act are not retrospective in nature.
The provisions of the Act cannot undo or modify the terms of

an agreement duly e

Act. It is further subn : because the Act applies

istered with the authority, the

Act cannot b€s: fing retrospectively. The
provisions /0 *it (% the complainants for
seeking i . leg:l mgta'a d, in derogation and
ignorance off € ! Buyer's agreement. The
interest is cannot be granted in

agreement. The inter forthe

complama A ndythe scopt the buyer’s agreement.
‘cannae any interest or

compensa@U&?dUe\gtﬁv @Qi (;ondmons incorporated

in the buyer’s agreement.

That the project has got delayed on account of the following
reasons which were/are beyond the power and control of the
respondent and hence the respondent cannot be held
responsible for the same:

Firstly, The National Building Code (NBC) was revised in the
year 2016, and in terms of the same, all high-risle buildings (i.e.,
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)

buildings having a height of 15 meters and above), irrespective
of the area of each floor, are now required to have two
staircases. Furthermore, it was notified vide Gazette published
on 15.03.2017 that the provisions of NBC 2016 supersedes
those of NBC 2005. Notification dated 15.03.2017. In view of
the practical difficulties in constructing a second staircase in a

building that already stands constructed according to duly

orities requesting that the

requirement of a see6nd Staircase in such cases be dispensed

r). The contractor was not
EK for construction of the

j e pr p%_}%ct site was extremely
slow on @U RU@R#{IP@,"@ the part of the

contractor, such as failure to deploy adequate manpower,

shortage of materials etc. in this regard, the respondent made
several requests to the contractor to expedite progress of the
work at the project site. However, the contractor did not
adhere to the said requests and the work at the site came to a

standstill.
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That the construction of the tower in which the unit in question
is situate is complete and the respondent had applied for
occupation certificate in respect of the same on 29.06.2017. It
is respectfully submitted that the grant of occupation certificate
is the prerogative of the concerned statutory authority and the
respondent does not exercise any control or influence over the
same. Therefore, time period utilised by the concerned

statutory authority in

- v N‘l
respondent is necess

computation of time*period uti ised for implementation of the

project. '

That the c ‘were offered _ogsession of the unit in
WOHY i -

question through letter of offéf-of posséssion dated 17.01.2020.
rd b . i 1

The complainants were calle u 0‘ mit balance payment

including gﬁ dip nt| charges: d to complete the

necessary formali 0 ecessary for handover

‘omplainants. However, the
complainani

EB - ﬂnt with request for
payment ation'-fo alleged delay in utter

disregard @@@@@{mﬁqﬁg ?Bf tﬁe buyer’s agreement.

The respondent explained to the complainants that they were

of the unit in g “to-

not entitled to any compensation in terms of the buyer’s
agreement on account of defaults in timely remittance of
instalments as per schedule of payment incorporated in the
buyer’s agreement. However, the complainants threatened the
respondent with institution of unwarranted litigation. The

instant complaint has been preferred by the complainants in

Page 13 of 27



i HARERA

Complaint no. 2914 of 2020
SURUGRAM |

order to obtain wrongful gain and cause wrongful loss to the
respondent. In any case, the respondent in order to avoid any
unwarranted controversy had proceeded to credit an amount
of Rs. 7,63,595/- to the account of the complainants as a
gesture of goodwill. The complainants have accepted the said
amount in full and final satisfaction of their alleged grievances.
The instant complaint is nothing but an abuse of process of law.
That the complama%} } executed an indemnity cum

undertaking for ‘\:“"‘-g,:: "‘4. ‘of the unit in question on

05.02.2020. Howgvet; | aye wilfully refrained from

obtaining posséssion. ceipt ‘of the offer of possession.

The compl g ha '--««vs e-f‘" @,mahcmuslylgnored the
qu"l %

That seve l@ all
defaulted “
which was \.‘k ;

N 5 Y. u A WA
failure ha@ﬁ@ j@ﬁh@é"ogemﬁons and the cost for
proper execution of the project increases exponentially
whereas enormous business losses befall upon the respondent.
The respondent, despite default of several allottees, has
diligently and earnestly pursued the development of the
project in question and has constructed the project in question
as expeditiously as possible. There is no default or lapse on the

part of the respondent and there in no equity in favour of the
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complainants. It is evident from the entire sequence of events,
that no illegality can be attributed to the respondent. The
allegations levelled by the complainants are totally baseless.
Thus, it is most respectfully submitted that the present

complaint deserves to be dismissed at the very threshold.

Jurisdiction of the authority

he preliminary objection raised by the respondent regarding

.,u1

urisdiction of the authority:to‘er f'i;.w in the present complaint stands

District for all pu “
present case, the project in question~i sntuated within the planning
g thisfauthority has complete
territorial jurisd AVm #Omplamt.

E.1I Sub]ect-m:!i%l% A i\/

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

area of Gurugr

responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
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the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;

The provision of assured returns is part of the builder buyer’s
agreement, as per clause 15 of the BBA dated........ Accordingly, the
promoter is responsible for all obligations/responsibilities and
functions including payment of assured returns as provided in Builder
Buyer’s Agreement.

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees: ¢
Act and the rules and regu‘[ 2 s 1 ;-;’;.;“ f»e ereunder.

So, in view of the provisions of the Act quoted above, the authority has
& | VIR A T

complete ]urlSdlCt‘thIl& Wto d Cld -;:; w@f%mplamt regardlng non-
compliance of obllgatlgns byth : motg lgf}{mg aside compensation
which is to be gegd'ed by the a /_uglcatmﬁ_‘g officer if pursued by the
complainants at a later stage. f\» “ )= ‘ %

Findings on the‘og‘i’e;{(o s z% isd by thé,re%pondent

F.I Objection regarding jurisdiction of authority w.r.t. buyer’s
agreement executed prior to coming into force of the Act

g

One of the contentions, ofythe dentgis that the authority is

deprived of the jurisdi intérpretation of, or rights of

the parties mter-ﬁnt I{U@l}'ﬁlbu&rer s agreement executed

between the partles respondent further submitted that the
'provisions of the Act are not retrospective in nature and the provisions
of the Act cannot undo or modify the terms of buyer’s agreement duly
‘executed prior to coming into effect of the Act.

The authority is of the view that the Act nowhere provides, nor can be
'so construed, that all previous agreements will be re-written after

coming into force of the Act. Therefore, the provisions of the Act, rules
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and agreement have to be read and interpreted harmoniously.
However, if the Act has provided for dealing with certain specific
provisions/situation in a specific/particular manner, then that
situation will be dealt with in accordance with the Act and the rules
after the date of coming into force of the Act and the rules. Numerous
provisions of the Act save the provisions of the agreements made
between the buyers and sellers. The said contention has been upheld
in the landmark judgment o !&%' gombay High Court in Neelkamal

Realtors Suburban Pvt. Ltd Vs-U0) and others, (W.P 2737 of 2017)

which provides as under:

“119. Under the provisions gf.S
possession jwauldsbe,
agreement for st

: delay in handing over the
:Ee fromy the, date mentioned in the
to' by the, ...J: toter and the allottee

prior tolits-regi “RERA\Un e,r the provisions of
RERA, the pr A5G lity “to ‘revise the date of
completion:of proje ; decla same_under Section 4. The
RERA does.jiot,coritemplate rewritin ct between the flat
purchaser and t _

122,  We haveg ated provisions of the

RERA are n __rfa t‘ﬂ[e may to some extent be
having a retro G ‘ ug @’taﬁegtﬁ}e effect but then on that
ground the validitywof ifr rﬁﬁs:ons of RERA cannot be

challenged. arliament is.compete ough to legislate law
having :' retroat ’ law can be even
framed to 'i' st Xisting ¢ tual rights between

the parti rqmgqteresﬁ Wg do,not have any doubt
in

in our been/framed in the larger public
interest a nd discussion made at the highest

level by the Standmg Committee and Select Committee, which
submitted its detailed reports.”

Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya dated 17.12.2019, the Haryana Real Estate
Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi
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retroactive to some extent in operation and will be applicable to
] ri ing i
Il in the pr

gf_c_gmp_le_ﬂo_n, Hence in case of delay in the offer/delivery of

possession as per the terms and conditions of the agreement for
sale the allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as provided
in Rule 15 of the rules and one sided, unfair and unreasonable
rate of compensation mentioned in the agreement for sale is liable
to be ignored.”

The agreements are sacrosanct,.s ave and except for the provisions

which have been abrogat 0\ r' itself. Further, it is noted that

]
under various shallicb“"?ﬁa?ﬁb’le a

s;-; ' he agreed terms and
conditions of buyer’s ag .-.g e s b]e '

& to| the condition that the
same are in accorda ,; W t the p an / ; r;m;s:ons approved by the

respective depa tme *ca pe tet _ ﬁ;{neritles and are not in

contravention of the & nd é@@% feasonable or exorbitant in

nature.

Findings on the}e%f . h gﬁyﬁ# ﬁpiﬁ‘nants: ‘
G.1 Delaypo Um
Relief sought by the complaina Rjrebt the respondent to pay just

compensation and interest for every month of delay @ 24% p.a. w.e.f.
08.05.2013 till actual offer of possession.

In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under
the proviso to section 18(1) of the Act. Proviso to section 18(1) reads

as under:
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“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

Due date of possession and admissibility of grace period: Clause

11. POSSESSION
(@) Time of hany di

Subject to tern of th: quse nd : the Allottee(s)
having co n ied with all the.terms a % ditions of this
Buyer’s Ag _'--» ent, and-nat be 2ing in default under any of
the provision of rs u%rs g@%em?n%%:d compliance

with all

prescribed\by the ) froposes to hand
over the possessi hin/36 months from
the date of“execution" of .B '-; er’s Agreement. The

Allottee(s) agre s‘ang un% . ds’ hat the Company shall

be entltl three months, for
occupa :

1 g‘_@ certificate /

ect of the Unit and/or the

Project. Q N f\ (Emphasxs supplied)
The promoter ha opdse and ‘over: | he possession of the said
unit within 36 months from the date of execution of buyer’s agreement
and it is further provided in agreement that promoter shall be entitled
to a grace period of 3 months for applying and obtaining completion
certificate/ occupation certificate in respect of said unit and/or project.
The period of 36 months expired on 09.02.2013. As a matter of fact, the

promoter has not applied to the concerned authority for obtaining
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17.

18.

19.

occupation certificate within the time limit prescribed by the promoter
in the buyer’s agreement. As per the settled law one cannot be allowed
to take advantage of his own wrong. Accordingly, this grace period of 3
months cannot be allowed to the promoter at this stage. Therefore, the
due date of possession comes out to be 09.02.2013.

Entitlement of delay possession charges to the complainants
being subsequent allottee w.e.f. due date of handing over

e '3"1‘" nination letter /endorsement -
F s H‘--"' "
Ry o ."Q

fates that the original allottee had

possession or w.e.f. the da

The counsel for the compl"'
booked a unit with the re
the present allotte€,

ﬁa 7.09.2012. The buyer’s
P\
7%9 0 v ﬁi,the original allottee. In

dogHd uidd o

terms of the buyer's agreemen %ﬁte for handing over of

T
0

agreement was signed on 09.0

fg nadvertently recorded
708.02.2023 and the same

possession was (@, 2

wrong '08.05.2013%]

is being rectlﬁed v1 d tmdpr §gct10n 39 of the Act being

clerical in nature) and t &@@5}5&” sion was made on 17.01.2020.
The counsel foH issues in the present

complaint hav Jdunder the orders dated

12.08.2021 in C@UHU@{C&S& ;ﬁl ed as Varun Gupta Versus
Emaar MGF Land Ltd.

The counsel for the respondent points out an affidavit signed by the
present complainants wherein under para no.2 of the same, it has been
expressly provided that they shall not be entitled to any compensation
for delay in handing over of possession or any rebate under a scheme
or otherwise. Further, an indemnity-cum-undertaking was filed by the

complainants where under para-No.2 of the same, these facts have
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een reiterated. The complainants are bound by the terms of the
ontract. Citations in favour of the arguments have been placed on
ecord.

he counsel for the complainants rebuts the arguments and states that
he issues raised by the counsel for the respondent have been

dequately covered under the judgments cited by him i.e. Varun Gupta
ersus Emaar MGF Land Ltd.

possession charges to the 33 being subsequent allottees is

concerned despite of  indemnity-cum-
austively decided the said

n. Gupta Vs. Emaar MGF

o

undertaking/affidayi

g

't
LRILE

e subsequent allottee

ﬁtgee before the due date

er’s/agreement, the delayed

_due date of handing over

possession as per the bui

reproduced as under

‘59. Therefore, kee of dforesaid principles of law and

arguments advanced by both the es, the a th%ig.' is of the view that
four bifurcatior * A T%Eq Jentitlement for delay
possession cha i subseq allottee which are as follows:

a. Where the subsequent allottee had stepped into the shoes of
original allottee before the due date of handing over possession:
.....30, the authority is of the view that in cases where the subsequent
allottee had stepped into the shoes of original allottee before the due date
of handing over possession, the delayed possession charges shall be

granted w.e.f. due date of handing over possession.

71. The authority holds that irrespective of the execution of the
affidavit/undertaking by the subsequent allottee/re-allottee at the time
of endorsement (transfer) of his name as an allottee in place of the
original allottee in the record of the promoter does not disentitle him
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from claiming the delay possession charges in case there occurs any delay
in delivering the possession of the unit beyond the due date of delivery of
possession as promised even after executing an indemnity-cum-
undertaking.’

The authority observes that in the present complaint, the subject unit
has been endorsed in favour of the complainants vide nomination
letter dated 27.09.2012 i.e. prior to the due date of handing over
possession (09.02.2013) as per the buyer’s agreement. Therefore, in

furtherance of Varun Gupta Vs. Emaar MGF Land Ltd. (supra), the

complainants are entitled ,;g
date of possession i.e,, 09.0 z*?a ;‘é:%
Admissibility of dela,

- a‘- (rl"‘ 'kif_
interest: The co

;possession charges w.e.f, the due

rges at prescribed rate of
ay possession charges at
24% p.a. Proviso/| @’é e on(} pgoggggies thi 0. here an allottee does not

intend to withdraw from the p 0 ect, hie shal Egipald by the promoter,

interest for every montk f -i la / till the Qng over of possession, at
1

such rate as may g(g ~{‘ rik ed ell 1t 3{1 prescribed under rule
15 of the rules. Rule'15 Has be '

Rule 15. Prescribed rate-of viso to section 12, section

18 and sub-section (4).an section (7) of section 19]

(1)  For thep " 0. ta; section 12} section 18; and sub-
sectionsi.(4) agtion 81 9hthe finterest at the rate
presc all nk.of ndu:r highest marginal
costofieM Qgé“(

Prov t'in casi e?iate Ban of 1ndla marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such

benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

1 as under:

The legislature in its wisdom in the subordinate legislation under rule
15 of the rules has determined the prescribed rate of interest. The rate

of interest so determined by the legislature, is reasonable and if the
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25.

26.

27.

28.

said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 12.04.2023 is 8.70%. Accordingly, the prescribed rate of
Interest will be marginal cost of lending rate +2% i.e., 10.70%.

Rate of interest to be paid by the complainants in case of delay in
making payments- The def ufﬁ‘ fterm interest’ as defined under
section 2(za) of the Act prg f‘u gé?m' the rate of interest chargeable

T r'r

from the allottee by the pron oter ase of default, shall be equal to

the allottee, a &J{f &
Explanation. —Fort
(i) the rateFof\l
promoter,‘in case
which they €
default;
(ii)  the mteresr.pa able by

g d interest thereon is

date th
od @ ﬁH y%he allottee to the
er shall be the

promoter te the allottee defau!ts in payment

to the pfomo LJ‘ he date m{'g;?pg
Therefore, mterMn om‘the complainants shall

be charged at the prescribed rate i.e, 10.70% by the respondent/

promoter which is the same as is being granted to the complainants in
case of delayed possession charges.

On consideration of the documents available on record and
submissions made by the parties regarding contravention as per

provisions of the Act, the authority is satisfied that the respondent is in
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ontravention of the section 11(4)(a) of the Act by not handing over
ossession by the due date as per the agreement. By virtue of clause
1(a) of the buyer’s agreement executed between the parties on
9.02.2010, the possession of the subject unit to hand over within 36
onths from the date of execution of buyer’s agreement i.e,
9.02.2010. Therefore, the due date of handing over possession comes

ut to be 09.02.2013. Occupation certificate was granted by the

oncerned authority on 05.03:2019- nd thereafter, the possession of
" ' mplamants on 17.01.2020. The
at.there is delay on the part of the

s and ¢onditic
ﬂuﬂN uﬁm
ated 09.02.2010 executed betweeriith

29. Section 19(10) ¢ %1 A9-01gl'

omplamants as cf:---

pat -es%

ertificate. In the
granted by the compel
respondent offe ne /unit in question to the
complainants Hgﬁh Kf _%an be said that the
complainants ca@w Eﬂ[@ﬂg\})@q\atﬁn certificate only upon
the date of offer of possession. Therefore‘, i:l the interest of natural
justice, they should be given 2 months’ time from the date of offer of
possession. These 2 months’ of reasonable time is being given to the
complainants keeping in mind that even after intimation of possession
practically they have to arrange a lot of logistiés and requisite

documents including but not limited to inspection of the completely

finished unit but this is subject to the unit being handed over at the
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time of taking posseésion is in habitable condition. It is further clarified
that the delay possession charges shall be payable from the due date of
possession i.e. 09.02.2013 till the expiry of 2 months from the date of
offer of possession (17.01.2020) which comes out to be 17.03.2020.

As the possession has already been offered to the complainants on
17.01.2020 after receipt of occupation certificate dated 05.03.2019 and
fact being that the complainants have paid more than the total sale
consideration i.e. Rs. 92, 29 { v- 1§st the total sale consideration of
Rs. 88,13,017/- as per sta

respondent is directed to-ha

r,&‘ f account dated 14.08.2020, the
A _w'e

the complainants

the parties shall partici

T 1 oI \ Y A
as per provisions 3? ection 1 of thgAct. '

» e

Accordingly, the 3. -Con 11 n oth 02 ﬁfaze contained in section
11(4)(a) read witlt ecti | 16 (1 l

!

on the part of the

delay possession Char 55,4
p.a. w.e.f. 09.02.2018
of the Act read with T

tA Rrﬂﬁmons of section 18(1)

G.1I Compens@t" < / a \/
Relief sought by the omplkljna Dtrecl the respondent to pay cost

of the proceedings.

The complainants in the aforesaid relief are seeking relief w.r.t
compensation. Hon’ble Supreme Court of India in civil appeal nos.
6745-6749 of 2021 titled as M/s Newtech Promoters and Developers
Pvt. Ltd. V/s State of UP & Ors. (Decided on 11.11.2021), has held that

an allottee is entitled to claim compensation under sections 12, 14, 18
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and section 19 which is to be decided by the adjudicating officer as per
section 71 and the quantum of compensation shall be adjudged by the
adjudicating officer having due regard to the factors mentioned in
section 72. The adjudicating officer has exclusive jurisdiction to deal
with the complaints in respect of compensation. Therefore, the

complainants are advised to approach the adjudicating officer for

seeking the relief of compensation.

obligations cast upo; 1€

. - h oY
authority under s¢ : \ %
e

i. The respond @ 1s direc| ed (o] a dove 1% session of the subject

}i:v a% from the date of this
all

unit to the? dompla in

order and bt %:‘ ate towards execution of

_]._
the conveyanced } eed as op@ of section 17 of the Act.
ii. The respondent is" -(' edto-pay“the interest at the prescribed

rate i.e., 107

amount paid by the c

09.02.2013 @U% @ ﬁﬁﬁonths from the date of

offer of possession (17.01.2020). The arrears of interest accrued

so far shall be paid to the complainants within 90 days from the

date of this order as per rule 16(2) of the rules.

ili. The respondent shall not charge anything from the complainants

which is not part of the buyer’s agreement. However, holding

charges shall not be charged by the promoter at any point of time
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even after being part of agreement as per law settled by hon'ble
Supreme Court in civil appeal nos. 3864-3899/2020.

35. The complaints stand disposed of.

36. File be consigned to registry.

Date

GURUGRAM
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