GURUGRAM Complaint No. 4124 of 2021
EFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 4124 0f2021
First date of hearing: 01.12.2021
Date of decision g 09.02.2023

1. Mrs. Molshree Gupta

2. Mr. Ashish Jindal

R/0 { A-35, Antiriksh Apartments,

4 Extn., Plot D-3 , Rohini, Delhi 110085 Complainants

Versus

Cent e, Sector-49 Sohna R_oad »Guhrj_pglljen_l_ 1_2’2018 Respondent

Shri IJaY Kumar Goyal e \ .\ Member

Shri $anjeev Kumar Arora Member

APPEARANCE: | __ N

Sh. Priyanka Agarwal ~ | Counsel for the complainants

Sh. Prashant Sheoran . .« ° : Counsel for the Respondent
ORDER

The present complaint dateaw21.10.2021; has been filed by the
complainant/allottees under sectieﬁ 31 of the Real Estate (Regulation and
Develppment) Act, 2016.(in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules)
for viglation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations, responsibilities
and functions under the provisions of the Act or the Rules and regulations
made fthere under or to the allottees as per the agreement for sale executed
inter se.

Unit and project related details
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The particulars of unit details, sale consideration, the amount paid by the

compl

ainants, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S.N. | Particulars Details
1. Name and location of the | “Coban Residences”, sector-992, Gurgaon
project
2. Nature of the project Group Housing Project
3. Project area 10.5875 acres
4, DTCP license no. 10 of 2013 dated 12.03.2013 valid up to
‘:__."_‘131596 2024
. Name of licensee s &ftﬁjﬁegnfrastructure Pvt. Ltd.
6. RERA  Registered/ not‘ed-; gred
registered / . 'Wdegflo"fis of 2020 issued on 16.10.2020
P @Valrd« up to 11 03.2022 + 6 months =
A 09 2024
7. | Unitno. J 1802; 2+ Floor, _T-Ower. T-2
5 5 ; __,,:!,_‘[Pg.g‘égigzu.pf cojﬁ"gglaint]
8. | Unit admeasuriﬁﬁréa | 1997 sq. ft-of super area
5 [Page 22 of cgmplamt]
9. |Date of bunlder Buyer 12.022014
agreement % |.[Page 20°0f ﬁomplamt]
10. | Possession clause 43 That gﬂua*c:?evelt:utier shall, under normal
-condrtfons subject to force majeure, complete
E R A cﬁnSfTuctfbn ‘of Tower/Building in which the
© 7 |said flat is tosbe Tocated with 4 years of the
|| start.of construction or execution of this
_ Agrgement'whiqhever is later, as per the
said plans......
Emphasis supplied....
11. | Date of start of construction | 16.10.2014
[as per demand letter dated 05.01.2021
page 18 of complaint]
12. | Due date of possession 16.10.2018
[Calculated from start of construction i.e.
16.10.2014]
14. | Total sale consideration Rs.1,22,33,636/-
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[as per schedule of payment page 43 of

complaint]
15. ||Total amount paid by the |Rs.1,10,66,119/-
complainants [as alleged by the complainants]
16. | Occupation certificate N/A
17. | Email w.r.t refund of amount | 26.09.2021
[page 85 of the complaint]
Facts pf the complaint:

The cgmplainants have made the follomng subrmssmns in the complaint:

That the complainants approacheg ;oktlxe respondent initially for booking

of a|flat admeasuring 1997.5q. ft. ﬁl

,,,1;$e roLect ‘The Coban Residences”

situated in Sector 99A Gumgram,fH%ryana and .paid booking amount Rs
881518/- on 27. 07 2013@* They*“wered’allotted ﬂat no. 1802, Tower -2,

admeasuring area 1997 sq. ft. m the pro]ect developed by M/S Pareena

Infriastructures Pvt. Ltd | & | i

That the respondent to d‘upe the complainants:in the nefarious net even

executed buyer’s agreement SIgned between complainants and M/s

Pareena Infrastructures Pvt: Ltd on 12:02.2014. Just to create a false

kL

belief that the pl"O]ECt would b eomplet&ed“%m&a time bound manner and in

the

q =

garb of this agreement persmtently ralsed demands due to which it

were able to extract huge amount of money from the complainants.

That the total basic sale price of the said flat is Rs. 1,22,33,636/-including

basic, PLC, EDC/IDC, car parking, club membership , IFMS , power backup

charge and service taxes as per annexure-I of apartment buyer agreement.

That it is pertinent mentioned here that according to the statement, the

complainants paid a sum of Rs. 1,10,66,119/- to the respondent till date

and only last instalment remained to be paid as per the payment schedule

(more than 90% of total basic dale price paid by compleinants) and the
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id amount was demanded by the respondent without doing appropriate

on the said project being illegal and arbitrary.

That as per buyer’s agreement clause no. 3.1 “That the Developer shall,
under normal conditions, subject to force majeure, complete construction of
tower/ Building in which the suid flat is located with 4 years of the start of
construction or execution of this agreement whichever is later.” As per that
clause the due date of possession was 16.10.2018 (BBA signing date is
12.02.2014 and start of construction date is 16.10.2014 as per demand
raised by respondent start of««eké%ﬁn) But the respondent failed to
hand over the possession after pﬁss,tn year from due date of possession
and construction status §Lc0rdlp§\tblpr0] ect reglstratlon form A to H filed
authority, Gurugram in yegr ZQZO 1; net more than 33% in financial terms.
However, the respondent demanded more than 90% from the

N

lainants. o | d RN =1

w%“ s %

co
That the respondent applled for RERA Reglstratlon on dated 29.01.2020
after 3 years from 1mplementat10n of RERA Act, 2016 and form A to H filed
and declared the estlmated cost ang Incurred cost according to that form
A to|H respondent declared th total stllma'ted cost of construction is Rs.

¥ B TR I
203,81 crores. Out of %hat ameunt athe respondent incurred the total

construction cost on the pro;ect as s Rs. 65.93 crores till date 29.01.2020
which is 33% of total-construction.cost. According to form A to H, the
respondent declared the earlier date of completion as 10.10.2018 and
after that revised the completion date as 30.06.2021.

As per construction status and absence of basic amenities, the respondent
would take more time to give p'fiysical possession. The complainants many
times visited the office of respondent and requested for refund of paid

amaunt along with interest but builder always gave false assurance about

completion of unit.
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That the complainants made repeated request to the respondent to refund
the amount paid by the complainants with an interest as per RERA Act.
After that complainants wrote an email dated 26.09.2021 to the
respondent to refund the paid amount Rs. 1,10,66,119/- with interest but
did not get any reply.

That due to the malafide intentions of the respondent and non-delivery of
the flat unit the complainants accrued huge losses on account of the career
plans of their family member -and themselves. The future of the
complainants and their famlly*h '-:We.,,be.en rendered dark as the planning

with which they invested the ha ;ﬁ ' monies have resulted in subzero

results and borne thorns@«ihstf-:ldfq&f‘heanng fare ruts. The complainants
also| took a loan from“‘f&lﬁl bank an;l ?mng EMI Thus due to delay in
possession, the complainants have compulsmn to stay in rented property.
The|EMI and Rent of house create extra financial burden on complainants.
That the builder in last 3 years and many t1me«anade false promises for
possession of flat and current status of prolect still desolated and raw after
extracting more than 900/ amount§ toBreach of trust and agreement. As
per section 19 (6) of the Act, 2016 the c complalnants have fulfilled their
responsibility in regartﬁto inakmg?the necéssary payments in the manner
and within the Ume SpEClﬁed m the 551d agtEe}ne;lt Therefore, they are
not in breach of any ofits.terms of the agreementﬁ-

That the respondent has failed to complete the project and obtain the

occupancy certificate for the unit. The complainants have suffered a great

WJ
financial loss, mental trauma and suffered a great set back.

C. Relief sought by the complainants:

4.

The cgmplainants have sought following relief(s).
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L irect the respondent to refund the paid money with interest as
er the Act.

On the|date of hearing, the authority explained to the respondent/promoter
about the contraventions as alleged to have been committed in relation to
section 11(4) (a) of the act to plead guilty or not to plead guilty.

D. Reply by the respondent

The respondent has contested the complaint on the following grounds.

a. That the present complaint is not maintainable in the eyes of law. The

hon’ble forum has no ]llI'lSdlCthIl to-entertam present complaint. That

hon’ble supreme court has: a\ggaay: held in the case titled as M/s
Newtech Promoters and b -ve,ld”pers Pyt. Ltd vs State of UP and Ors
that power of refund only vestS wftT'n ‘gegulatOry authonty and power of
complaint is not mamtamablg before the forum The respondent is in
the process of de?elopmg several reSIdentlal group housing colonies in
Gurugram and out of them, one is “Coban Re'SIdences at Sector 99A.
The unit/tower in ques‘lon isnearly completed

b. That the construction oﬁ the salcf prO]ect 1§ at an advanced stage and the

construction of varlous ‘towers; ‘has already been completed and the

§/ £ / '& é@x&

remaining work is endeavored to be comp]eted as soon as possible. The
current status of prolect is attached herein as Annexure R1: However,
it| is pertinent to mention here that construction work at present is
nearly completed and respondent is endeavoring to apply for
occupation certificate ‘quitﬂ. soon and under normal circumstances
would offer possession up to end of first quarter of year 2022 after
optaining occupation certificate.

c. Itis crystal clear that the project is near completion and within a very

short span of period it would be completed and thereafter, possession
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shall be offered after obtaining occupancy certificate as agreed in

builder buyers agreement.

d. That quite conveniently, certain pertinent facts have been concealed by
the complainants. The conc2alment has been done with a motive of
deriving undue benefit through an order, which may be passed by this
authority at the expense of the respondent.

e. That the respondent continues to bonafidely develop the project in
question despite of there being various instances of non-payments of
installments by various allot% es 'I‘hls clearly shows unwavering
commitment on the part of theﬁ’éSg@'dent to complete the project. Yet,

various frivolous petltmns, suqh ’as‘the present one seriously hampers

N~ )”w‘f X e,
the capability of the,urequnden to dellver the project as soon as
y’ W “WRnELE

possible. The amounts which'were reallzedxfrem the complainants have
already been spent- in the deve!opment work--of -the proposed project.
On the other hand; the respondent is still ready to deliver the unit in
question due on completlon to the complamants of course, subject to
payment of due 1nstallment= and“‘t:barges»; '

f.  That admittedly, the completitm 'ef'p’ro;ect is dependent on a collective
payment by all the al]ottees and }ust because few of the allottees paid
the amount, demand does. not fulfill the criteria of collective payment. It
is submitted that numerous. allottees have defaulted in payment
demanded by the respondent, resulted in delaying of completion of
project, yet the respondent is trying to complete the project as soon as
ppssible by managing availaole funds.

g. It is crystal clear that over a period of time numerous allottees have
defaulted in their payments at the relevant stages of construction and it
is not possible to construct with in adequate funds. Though the

respondent had several other projects but it is not legally permissible
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to divert fund of one project into another. Thus, the situation of non -
payment of amount by the allottees is beyond the control of respondent.
It|is submitted that even in the apartment buyer agreement, it was
stated that period of 4 years was subject to normal conditions and force

ajeure and with any stretch of imagination the situations faced by
respondent are not normal. It is submitted that if one goes through table
given in reply, more than 30% payment was not received by the
It is the fault of those allottge:ﬁ@who had committed default and
respondent should not be maglﬁmét;ffer for the same.

That other than above*stated &éjétorsmt?lere are lot of other reasons
hich either hampemt‘nefpmgres_s 'of constructlon and in many cases,
the complete stogpage of consttl':;ct;ﬁén work i 1»e NGT orders.
The Hon'ble supreme court’ 1n Nov 2019 whenein it was ordered that
“With respect to demolmoh and construct:on d‘ctﬁntxes we direct that no
demolition and construcfwn act:vitxes takfe'éplace in Delhi and NCR region.
In case it is found that .such uctwﬂjl is done, the local administration as
well as the mumc:pal autho&n;s;;clualng the Zonal Commissioners,
Deputy Zonal Commr?.s:oners shgll be pejrsqnally held responsible for all
such activities. They have toactin furtherance of the Court’s order and to
ensure that no suCh-dbfiuny'ta'kes:plabe”"'-l‘hat-.sai'd order was revoked by
Hon'ble supreme court in Feb 2020 whereby it was ordered that “The
restriction imposed vidc order dated 04.11.2019 is recalled. As per the
norms, the work can be underzaken during day and night by all concerned,
as permissible. Application for direction is, accordingly, disposed of.
That the situation of COVID pandemic is in the knowledge of everyone,

that since march 2020 till now, our country has seen mass migration of

—

abor, complete lockdown in whole of the country, curfews and several
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er restrictions. The present situation seriously hampers the

nstruction progress in real estate sector. From march 2020 till now,
ere have been several months where construction work was
mpletely stopped either due to nationwide lock down or regional
strictions. The metro citic; like Gurgaon and Delhi suffered from a
jor outburst of COVID cases and deaths in such a number which can’t
comprehended. There has severe dearth of labour due to state
posed restrictions. The developers were helpless in these times since
ey had no alternative but tmw: lt ‘for the situation to come under

ntrol. Even RERA has exten

§»§}1e time limits for completion of
oject vide notiﬁcatm'l dated '26.05. 2020 by six months. But the
oresaid was the perﬁa evi’den?cimg the‘ﬁrstwave but the relaxation in
strictions were -seen at fagmiefld of year 2020 However, soon
ereafter, our Countgy saW@ more 6da13ég_erous Varlant of COVID from
e month of March2021 and only recently the restrictions have been
ifted by the govem_me_pt,.:’_l‘hg whole of this’consumed more than 11
onths wherein 2/ 315“‘-.-‘Eimei .{fi‘i'e'r'b'céiild‘ be no construction and rest of
e time constructlon pr 'fi'essed at very slow pace to several

..,., % %

strictions 1mposed“by state gagemment on rﬁovement and number of

245 B hadl R AL e

rson allowed etc The. authorlty would apprec1ate the fact that
veloper has to face several difficulties in construction of project few
t of the several are already discussed above. Moreover, the
mplainants did not opt the services of respondent against a single
it isolated from who!= of the project or other units in same tower. At
e time of seeking allotment in the project of respondent, the
complainants very well knew that unit / apartment in question is a part
of tower consisting of several other units and the unit shall be

completed along with other units which belong to other allottees. It is
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submitted that merely because few allottees have paid on time, it does
npt fulfill the criteria of complete payment required for construction of
hole of the tower/project. The complainants knew that without
complete payment on time from all allottees, it is not possible or quite
difficult to complete the project on time. It is submitted that for the
same reason, the clause of “force majeure” was made a part of
agreement. It is submitted that it is absolutely beyond the control of

d veloper to get money from th

huyer on time. It is submitted that after

g-fg @ &gyre event. It is further submitted

that whenever construcﬁ%ﬁ opped due to any reason either

c urt/MCG/Enwronment pollutlon control boards of state of Haryana
and separately of NCR,.it created a hurclle in pace of construction and
er such period was over, it required considerable period of time to
resume construction activity. It is submitted that whenever
construction activity is remained in abeyance for a longer period of
time, then the time requircd to gather resources and re-commence
cgnstruction; also became longer and which further wasted

cgnsiderable time. The longer the construction remains in abeyance due
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in ﬁ in amount of Rs. 5,38,998 against

&'m

1tzms,,DS 03 ?QQI Howgver the said payment was

%

receiving demanc letterwdated 10 04 2021 §I;ﬂhetcémpleunr:mts requested

the facts that complaingyts the'm e;ves acknowledge the fact that the

_!5 -
S

te of offer of possession bv%‘é“s*yet%tﬁ‘“érrive and accordingly requested

defer the payn’;,en lds@ub ttd thatgsalef request was rejected by
A A4 AA" i A Wil B

the respondent 51pce delayed paymemz woulq funkther delay the project.

That out of total amoﬂlm: pald by camplamants a major portion was paid

ot
o

as taxes and charges like EDC, IDC to government and thus, the said
amount can’t be claimed from respondent. It is pertinent to mention
here that whatsoever amount which was received by respondent qua
construction as already been utilized for construction and any sort of

refund will be against natur-! justice.

Copies| of all the relevant documents have been filed and placed on record.

Their guthenticity is not in dispute. Hence, the complaint can be decided on
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the basis of those undisputed documents and submission made by the

parties.

E.
8. The

urisdiction of the authority

thority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E.I Territorial jurisdiction

9. Asper
and Co
Estate

notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town

untry Planning Department, Haryana the jurisdiction of Haryana Real

all pus
the p

Regulatory Authority, Gurugrarn shall be entire Gurugram district for
2 ?-&m’:k’ﬂ

rposes. In the present case, the ‘Brof;gect in question is situated within

lanning area of Gurugram dlstrlct Therefore this authority has

& AN ki -*J-qu§ & & N

complete territorial jurisdiction Lo deal w1th the present complaint.

E.II S
10. Secti

I .
;\ ’I’ 9‘
s 2

ubject-matter ]urlsf ctlon a4

on 11(4)(a) o he Act 2016 provides thac@the promoter shall be
i

responsible to the allottees as per agreément For sale Section 11(4)(a) is

reproduced as hereunder‘

11. So, in

Section 11 "'LK' Y g \ VL

(a) be respom: a e forﬁ%H q%@aﬂpns respons,rbfhues and functions
under the provisions of this Act or.the rules and regulations made
thereunder or-to theallottees as-per-the agreement for sale, or to
the association. af allottees, as the-case ‘may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the pronioters. the allottees and the real estate agents
under this Act and the ruies and regulations made thereunder.

view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
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obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

12. Further, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the judgement passed

by the

Hon'ble Apex Court in Ne;vtech Promoters and Developers Private

Limited Vs State of U.P. and Ors. 2021-2022 (1) RCR (Civil),

357 and reiterated in case of M/s SanaReaItors Private Limited & other Vs

Union

12.05.2022, wherein it has been léi """;

13. Hence,

court

w-*;»

of India & others SLP@[CV " %iNo. 13005 of 2020 decided on

as under:

;«f

“86. From the schemé of. tﬁe.{gfi l W ich'a e?aded reference has been
made and taking/n of‘ﬁﬁw" 0 {a%;ﬂdwb@oﬁ delineated with the
regulatory authoa‘gr and adiudicating offi icer, what ﬁnaHy culls out is
that although fh "’”Act indicates the-distinct express:ons like ‘refund,,
‘interest’, pen&!ty* cfnd comp nsat:on a¢on;a;n&readmg of Sections
18and 19 c!earb/mamfests thgt when?t’t cames to refund of the amount,
and interest or; the re und amOunt; orﬁ:rectmg p Jmenr of interest for
delayed delivery of possession, or pena]ty and interest thereon, it is the
regulatory authangaih:ch has the power to examine and determine
the outcome of a' gomp!amg At the same tung, when it comes to a
question of seeking the r'ehefwa atf(udgmg compensation and interest
thereon under Sections*12, ‘14, 18 and-19, the adjudicating officer
exclusively has the power to c?etermme, keeping in view the collective
reading of Section 71 1 2ad wi % 720 é)le@ct. if the adjudication

2, ﬂ;‘%o wa 1d 19 _other, than .compensation as
envisaged, if exten ed to the ad} ud:catmg ofﬁcer as prayed that, in our
view, may mrend to expand the ambit and scope of the powers and
functions of the. ad)udwatmg aﬂ‘icer under/Section' 71 and that would

be against the mandate of the Act 2016.”

in view of the authoritative pronouncement of the Hon'ble Supreme

n the cases mentioned above, the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund

F. Fi
F.I

amount.

nding on objections raised by the respondent.
Objection regarding force majeure conditions:
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spondent-promoter alleged that grace period on account of force

majeure conditions be allowed to it.It raised the contention that the

- construction of the project was delayed due to force majeure conditions

such gs orders of Hon'ble Supreme Court of India to curb pollution in NCR,
varioys orders passed by NGT, EPCA and non-payment of instalment by
different allottees of the project. But all the pleas advanced in this regard are
of merit. As per the flat buye): s agreement the due date of handing

;'0::?018 The events such as Hon'ble
A <"<f

Dntm NCR, various orders passed by
% §T 11 f‘

NGT, EPCA were for a short;,wduratgon\ef,ume and were not continuous as

there is a delay of more than three years and even ‘some happenings after

due date of handing ove:z of possessmn» Thus, the promoter-respondent

3

cannot be given any lemency on based of aforesald reasons and plea taken

eé E )

by respondent is devoxdwﬁmerlt i P Y&/

As far as delay in constructmn due to outbreak of Covid-19 is

concerned, Hon’ble lehi; ngh “oﬁ;'t“m* case tltled as M/s Halliburton
@ '_---.

Offshore Services Inc. V/S Vedanta Ltd & Anr bearmg no. O.M.P (1)

(Comm.) no. 88/ 2020 and LAs 3_696-3697/2_620 dated 29.05.2020 has
observed that:

“69. The past non-performance of the Contractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019. Opportunities were given to the Contractor
to cure the same repeatedly. Despite the same, the Contractor could not
complete the Project. The outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the deadlines were
much before the outbreak itself.”

Page 14 of 18




16.

17.

Complaint No. 4124 of 2021

The respondent was liable to complete the construction of the project and
the pgssession of the said unit was to be handed over by 16.10.2018 and is
claiming benefit of lockdown which came into effect on 24.03.2020 whereas
the due date of handing over of possession was much prior to the event of
outbreak of Covid-19 pandemic. . herefore, the authority is of the view that
outbreak of a pandemic cannot be used as an excuse for non- performance
of a contract for which the deadlines were much before the outbreak itself

and for the said reason, the said t1me perlod is not excluded while calculating

y Ay 4 W LA ! iV L
. g9 4 by e ot Vel
The complainants purchased a unit vide-apartment buyer agreement dated

12.022014 executed begv\;een the pal‘fi'e%'gs '{/\?herieiﬁ"the total consideration
was Rs.1,22,33,636/-. Under the sard agreement,.the complainants were
allotted a residential unﬁ: viz. T2- 1802 admeasuring 1997 sq. ft. in the said
projedt. As per Clause 3. kthe rgspondent was “obligated to deliver the

possession within 4 [four) years” ﬁthe start of construction or execution of

the agreement and whlchever was latem €. Qy%r before 16.10.2018. There
has been an mordmate delay on the part of the respondent to handover the
possession of the unit to_the_‘complam-ants.

Keeping in view the fact that the allottee complainants wish to withdraw
from the project and demanding return of the amount received by the
promgter in respect of the »nit with interest on failure of the promoter to
complete or inability to give poés’ession of the unit in accordance with the
terms pf agreement for sale or duly completed by the date specified therein.

The matter is covered under section 18(1) of the Act of 2016.
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e date of possession as per agreement for sale as mentioned in the

above is 16.10.2018 and there is delay of 3 years 5 days on the date of

filing pf the complaint.
The occupation certificate/com:=!etion certificate of the project where the
unit ig situated has still not been obtained by the respondent-promoter. The

authority is of the view that the allottee cannot be expected to wait endlessly

ing possession of the allotted unit and for which he has paid a
considerable amount towards the sale consideration and as observed by
5 S iy

reo Grace Realtech Pvt. Ltd. Vs.
eal’no. 5785 of 2019, decided on

4
ek Khanna & Ors., civil: pec

el 41

11.01/2021: s LA

NP i i Y
" ... The occupation cef’gﬁbq te :'s.inqt_;a}{q;fal_{ge evenas on date, which clearly
amounts to deﬁcien@.ﬁgf service. “The"allottees cannot be made to wait
indefinitely for posse._?s{_%n f the aparfmengszqﬂotted-.zté’j them, nor can they be
bpund to take the apartments in Phase 1'0f the project....”
Further in the judgement of the Hon'ble Supreme Court of India in the cases
of Newtech Promoterégxa%dépeigelqper__s Pgiva%te;l.in‘ii_ted Vs State of U.P. and
Ors. ($upra) reiterated i‘n‘kcas%‘*.:qﬂil\!l/_js §Qpapl_gealtors Private Limited &

.‘__ . -.....J-'W- . .,:_ _' \“&‘:’ :

other|Vs Union of India & othe. s SLP.(Civil)'No. 13005 of 2020 decided
on 12/05.2022. it was observed :
25. The unqualified rfghc%f the allottee to seek refund'réferred Under Section
18(1)(a) and Section 19(4) of the Act is not dgpendeq_t on any contingencies
on stipulations thereof. It appears that_the legislature has consciously

provided this right of refund.on demand‘asan unconditional absolute right to
tI allottee, if the promoter fails to give possession of the apartment, plot or
1

building within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the C ourt/Tribunal, which is
in| either way not attributuzle to the allottee/home buyer, the promoter is
under an obligation to refund the <mount on demand with interest at the rate
prescribed by the State Government including compensation in the manner
priovided under the Act with the proviso that if the allottee does not wish to
withdraw from the project, he shall be entitled for interest for the period of
delay till handing over possession at the rate prescribed.”

The promoter is responsible for all obligations, responsibilities, and

functigns under the provisions of the Act of 2016, or the rules and
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regulations made thereunder or to the allottee as per agreement for sale

under section 11(4)(a). The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottees, as they wish to withdraw from the project,

without prejudice to any other remedy available, to return the amount
received by him in respect of the unit with interest at such rate as may be

prescribed.

-
e ]

This is without prejudice 0 any: ‘-,;;remedy available to the allottee

.e ’%
including compensation for whlch__ __§ file an application for adjudging

compensation with the ad]udlcatmg/i)fﬁcer unde;r sections 71 & 72 read with
section 31(1) of the Act ogwf' 1 Lok |

The authority hereby s the promoter to réturn the amount received by
himi.e, Rs.1,10,66, 1]@9& w1th mterest aothe rate of’10 60% (the State Bank
of Indja highest margneaL cost Qf lqndmg rate [MCbR) applicable as on date
+2%) |as prescribed under-'rule 5 of"the H@ryana Real Estate (Regulation
and Development) Rules, 20 1”7 frogzn tfle dateLof each payment till the actual
date of refund of the amount w1th1n the tlmelmes pro\nded in rule 16 of the
Haryaha Rules 2017 1b§:i =.'. w; By
Directions of the authorlty

)

Va é

5

Je. 4?@2%&

%

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast uion the promoter as per the function entrusted to the authority under
34(f):

i.  The respondent is directed to return the amount received by him i.e.,

sectio

Rs. 1,10,66,119/- from the complainants with interest at the rate of
10.60% (the State Bank of India highest marginal cost of lending rate

&
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(MCLR) applicable as on date +2%) as prescribed under rule 15 of the

ii.

iii.

25. Complai
26. Filebe

aryana Real Estate (Regulation and Development) Rules, 2017 from
the date of each payment till the actual date of refund of the amount
ithin the timelines provided in rule 16 of the Haryana Rules 2017 ibid.
period of 90 days is given to the respondent to comply with the
irections given in this order and failing which legal consequences
ould follow.
The respondent is furtl.er dlreqted_not to create any third-party rights

CESAOSIR

;afamst the subject unit before full feahzatlon of paid-up amount along
ith interest thereon to the cor Plamants and even if, any transfer is

Iltlated with respect to subject unit, the receivable shall be first utilized
AR TERNY W

, 20\
r clearing dues of allottee co gwamants LA %
Q
o \ .\
‘&L -&' 'i
BEREBRIN
.T i I. ';5 :'. y }_é@?
BEREVLT
/ .:. solbdbwmns .;I.‘ ;WW; 7 V.| e
S R (Vijay Kumar Goyal)

Estﬁie Egg iqﬁ;%ﬁuthoﬁ‘ty Gurugram
| jDa%e d‘%
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