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o) G RUGRAM Complaint No, 5438 of 2022
EFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 5438 0f2022
Complaint filed on : 09.08.2022
First date of hearing : 27.10.2022
Date of decision 3 21.02.2023

Both Rjn 11/4, Pun]abl Bagh Ext, .
s ;%y ,}. Complainants

Respondent

Member
Member
Member

Shri Jagdeep Kumar dvocate for the complainants

Shri J.K. Dang H A E%E R?}ite for the respondent
1. The present cum@u%@@i@ /rﬂ? %w‘ﬁplainants /allottees in

orm CRA under section 31 of the Real Estate (Regulation and
evelopment) Act, 2016 (in short, the Act) read with rule 28 of the
aryana Real Estate (Regulation and Development) Rules, 2017 (in
ort, the Rules) for violation of section 11(4)(a) of the Act wherein it

}ﬂ/ﬁ " is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.

Project and unit related details

2. THe particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over the

pdssession, delay period, if any, have been detailed in the following

tabular form:

S.No. | Heads "' 'Hr‘ nformation
1 Project name and loedt! Greens, Sector 102,
, Haryana.
2.
3
5.
HRERA ext L':’ 0. I:| 9 dated 02.08.2019
vide \ f |
Extension va ;d up to 31 12.2019
b, | Unitno: GGN-08-1001, 10* floor, tower no. 08
[annexure P2, page 37 of complaint]
7. Unit measuring (super area) 1650 sq. ft.
P 8. Provisional allotment letter | 55149013
dated
[annexure P1, page 21 of complaint]
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9, Date of execution of buyer's 23.04.2013
agreement .
[annexure P2, page 34 of complaint]

10, Possession clause 14. POSSESSION

(a) Time of handing over the
Possession

Subject to terms of this clause and
barring force majeure conditions,
subject to the Allottee having complied
,wrth all the terms and conditions of
& '-‘:f.,' ‘this Agreement, and not being in
&5 35{;&;'35« efault under any of the provisions of
WS lithis Agreement and compliance with

' provisions, formalities,
dmentation etc, as prescribed by
upany, the Company proposes
erthe possession af the Unit

; '#h 'L x] months from

B

STE0 - CONSLIUCEIC

be.entitled to a grace period of 5

[IVE [TIoILli L) eyl r—' (AT

H R lh‘tﬂ !” e compietion
cer n'?m"-?} ccupation certificate in
respe . ;

wras

(emphasis supplied)

[annexure P2, page 50 of complaint]

11 Date of start of construction as | 14.06.2013
per statement of account dated
26.07.2022 at page 87 of
complaint

12. | Due date of possession 14.06.2016

[Note: Grace period is not included|
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13. | Total consideration as per | Rs.1,18,63,293/-
statement of account dated
26,07.2022 at page 87 of
complaint
14 Total ?mnunt paid by the Rs.1,18,69,510/-
complainants as per statement
of account dated 26.07.2022 at
page 88 of complaint
15. Occupation certificate 30.05.2019
[annexure R8, page 121 of reply]
16. Offer of possession %1.05.2019
‘:,? r";\i}#{f* R9, page 125 of reply]
17. | Unithandover letter dated 34
18. Conveyance
19. Delay
paid by th

statement ol
26.07.2022
complaint

B. Facts of the complaint

3. The cnmplainant{ﬂ}lﬂnﬁEM the complaint:

That snmeu@elij W@ mwmz, the respondent

through its business development associate approached them with
an offer to invest and buy a flat in the proposed project of the
respondent. On 27.08.2012, the complainants had a meeting with
respondent where the respondent explained the project details
and highlighted the amenities of the project like joggers park,

joggers track, rose garden, 2 swimming pool, amphitheater and
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many more. Relying on these details, the complainants enquired
about the availability of flat on 10% in tower 8 which was a unit
consisting area of 1650 sq. ft. It was represented to the
complainants that the respondent has already processed the file
for all the necessary sanctions and approvals from the appropriate
and concerned authorities for the development and completion of
said project on time ,u'“h‘ u.%« a;ll ised quality and specification.

The respondent had als; ~1r§}“‘* e brochures and advertisement

material of the said projec ml!u 'g o1 and assured that the allotment

letter and builder

<

issued to them»
. v
complainants;relying
AR
be true, booked -_ idet

tower — 8 in the\praposed proj

1e - he said project would be
?THT‘}I I \r-?Tﬂ

ithin one wer to made by them. The

SUTE & s and believing them to

' j0. 1001 on 10% floor in

hofthe respondent measuring

paid Rs. 7,5 08.2012.

That on Z@W @@lﬁtﬁxl\@ﬁ{r six months, the

respondent issued a provisional allotment letter containing very

appmximatelg super are 16 0 sq. ft. Accordingly, they have

stringent and biased contractual terms which are illegal, arbitrary,
unilateral and discriminatory in nature because every clause was
drafted in a one-sided way and a single breach of unilateral terms
of provisional allotment letter by the complainants, will cost them

forfeiture of 15% of total consideration value of unit. Respondent
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iii.

exceptionally increased the net consideration value of flat by
adding EDC, IDC and PLC and when complainants opposed the
unfair trade practices of respondent, they were informed that EDC,
IDC and PLC are just the government levies, and they are as per the
standard rules of government. Further, the delay payment charges

will be imposed @ 24% which is standard rule of company and

ey stop the further
espondent may forfeit
he total amount paid by

thé buyer’'s agreement was

executed on similar ille unilateral and discriminatory

terms narra RE{J allotment letter.
That as pe@UW@W}é\M s agreement dated

23.04.2013, the respondent had agreed and promised to complete
the construction of the said flat and deliver its possession within a
period of 36 months with a five (5) months grace period thereon
from the date of start of construction. The proposed possession
date as per buyer’s agreement was due on 14.06.2016. However,

the respondent has breached the terms of said buyer’s agreement
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and failed to fulfill its obligations and has not delivered possession
of said flat within the agreed time frame of the buyer’s agreement.
That as per annexure-lll (Schedule of Payments) of buyer’s
agreement, the total sale consideration of the said flat was
Rs.1,09,01,750/- (exclusive of service tax and GST but includes the

charges towards the basic price- Rs.98,98,350/-, car parking

. u.-

Rs.3,00,000/-, Govern u- =-: s "‘fr arges (EDC & IDC) Rs.5,70,900/-,
% -;,‘r"

increased the sale

whereas IFMScharg

and that way! &’5@‘

In total, the res -

oo

'; yice from complainants.

the sale consideration by
Rs.1,12,576/- (Rs.30,076/= 82,500/-) without any reason
which is illH RAunfair trade practice.
Cumplainan@% @% )‘ﬂ\sMcnnsideraﬁnn at time
of possession, but respondent did not pay any attention towards
their claims.

That as per the statement dated 26.07.2022, issued by the

respondent, the complainants have already paid Rs.1,14,91,547/-

towards total sale consideration as demanded by the respondent
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from time to time and now nothing is pending to be paid on the
part of complainants,

That the possession was offered by respondent through letter
“Intimation of Possession” dated 31.05.2019 which was not a valid
offer of possession because respondent had offered the possession
with stringent condition to pay certain amounts which were never

r"'_‘

part of agreement. At -§ “,1 uffer of possession, builder did
Alty ! fc ‘.I‘ 4 delay possession. Respondent

ot *

(A5
Wd
Has A
i
!

I

np »@‘h 4 ever agreed under the
S
buyer’s agreement and responde b demanded a lien marked

' JI
)
pr josyear advance maintenance

FD of Rs. 1.%6 s 0n prete b fy g iability against HVAT

6 complainants, but to pay
the payment of two- ear fiaifitenance charges Rs. 1,44,540/- and
fixed deposit o A marked in favour of
Emaar MGF @W{?@@ﬁwiﬁuwards e-stamp duty
and Rs.50,000 towards registration charges of above said unit in
addition to final demand raised by respondent along with offer of
possession. Respondent gave physical handover of aforesaid

property on 22.08.2019.

i. That after taking possession of flat on 20.08.2019, the

complainants also identified some major structural changes which
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were done by respondent in project in comparison to features of
project narrated to them on 27.08.2012 at the office of respondent.
Area of central park was told to be 8 acres but in reality, it is very
small as compared to 8 acres. Most of the amenities does not exist

in project whereas it was highlight at the time of booking of flat.

Respondent did not even confirm or revised the exact amount of

That the respondent did
above said ﬁt tha C, EDC and PLC and
maintenanc@ieﬂﬁ Eﬂ@a?\ﬂtjﬁ{ M&Sﬁ sq. ft. but there is
no architect confirmation provided by respondent about the final
unit area which respondent was going to handover to the
complainants.

That the GST Tax which has come into force on 01.07.2017, it is a
fresh tax. The possession of the apartment was supposed to be

delivered to complainants on 14.06.2016, therefore, the tax which
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Xil.

ii. That the respon

has come into existence after the due date of possession
(14.06.2016) of flat, this extra cost should not be levied on
complainants, since the same would not have fallen on the
complainants if respondent had offer the possession of flat within
the time stipulated in the agreement.

On 19.08.2019, the complainants informed the respondent
telephonically that ;"?{ﬁ%ﬁ* is creating anomaly by not

i e f:“
.ﬂ'

compensating the compla T for delay possession charges at the

rate of interest speCifie ', mm 1_;, Act. The complainants made

delay possessio: nteres the they will approach the appropriate

Pi lainants enquired about
J ___, dent made excuses of

« ' date the respondent has

forum to ge ;% e
the delay pos %i ";
getting approva dﬁ _m
not credited the delay posSSESsion interest.

A eficient, unfair, wrongful,
fraudulent @@R@@@ﬁm said flat within the
timelines agreed in the agreement and otherwise. The cause of
action accrued in the favour of the complainants and against the
respondent on 27.08.2012 when the said flat was booked by them,
and it further arose when respondent failed/ neglected to deliver
the said flat on proposed delivery date. The cause of action is

continuing and is still subsisting on day-to-day basis.
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C. Relief sought by the complainants
4. The complainants have filed the present compliant for seeking
following relief:
i. | Direct the respondent to pay interest at the rate of 18% on account
of delay in offering possession on amount paid by the complainants
from the date of payment till the date of delivery of possession.

iij Direct the respnnde .-__iz,-

30062017] AN M
process of remo¥V

NOC for the same.

iv. Direct the reHmA&EMnt paid as GST Tax by
cumpiainan@t@%@ﬂﬁw 019.

v Direct the respondent to pay an amount of Rs.55,000/- to the
complainants as cost of the present litigation.

5. On the date of hearing the authority explained to the

e |

espondent/promoter about the contravention as alleged to have been

committed in relation to section 11(4)(a) of the Act and to plead guilty

=]

r not to plead guilty.
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D. Reply by the respondent

6. The respondent has raised certain preliminary objections and has
contested the present complaint on the following grounds:

il That the present complaint is based on an erroneous
interpretation of the provisions of the Act as well as an incorrect

understanding of the terms and conditions of the buyer's

agreement dated 23. 0 y '51- r{_‘?‘x omplainants are not “allottees”

but are investors who ;E;.é':-'-_ '_;., ased the apartment in question

linked payment plan. Feafter, the buyer's agreement was

executed bMA R’EM the respondent on
23.04.2013. @tUxF@ w@ﬁp}éﬂ\a{}m had agreed and

undertaken to make timely payments in accordance with the
payment schedule, but the complainants were irregular in
payment of instalments. The respondent issued notices and

reminders for payment calling upon the complainants to make

/A/ payment as per the payment plan.
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iil.

That the respondent registered the project under the provisions of
the Act. The project had been initially registered till 31.12.2018.
Subsequently, the registration of the project was extended till
31.12.2019. In the meanwhile, the respondent completed

construction of the tower in which the said unit is situated and

applied for the uccupatiun certificate in respect thereon on

and sincere iter with the concerned statutory

ly pursued tHE"Ti3
IR £ 7, W > 24 » 7, W
lapse can @WQﬂMm in the facts and

circumstances of the case. Therefore, the time period utilised by
the statutory authority to grant occupation certificate to the
respondent is necessarily required to be excluded from
computation of the time period utilised for implementation and

development of the project.
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Upon receipt of the occupation certificate, the respondent offered
possession of the subject unit to the complainants vide letter dated
31.05.2019. The complainants were called upon to remit balance
amount and also to complete the necessary formalities and
documentation so as to enable the respondent to hand over

possession of the apartment to the complainants. The

1{} 1

iu #rnr‘l.

i August 2019 and the

gainst the respondent.

complainants have admittéd"themselves to be fully satisfied with

regard to th M E ion, developments et
cetera of tha@ Eﬁﬁﬂ@ﬁ ﬁehﬂlawledge that they do
not have any claim of any nature whatsoever against the
respondent and that upon acceptance of possession, the liabilities
and obligations of the respondent as enumerated in the allotment
letter /buyer’s agreement, stand fully satisfied. Thus, the
complainants are estopped from filing the present complaint. The

complaint is not maintainable after issuance of the handover letter
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and execution & registration of the conveyance deed in favour of

the complainants. Based on the above submissions, the respondent
asserted that the present complaint deserves to be dismissed at the
very threshold.

7. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of thesgufidisputed documents.
: \m; i

12 E’ i
m‘:i

1"#

'_'#’

eal Estate Regulatory AuthG@rity;"Glirugram shall be entire Gurugram

istrict for all puH AtR EMugﬁim In the present
se, the prn]eﬂ@wm@ﬁﬁw the planning area of

urugram District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.
Al Subject-matter jurisdiction

10. Section 11(4)(a) of the Act provides that the promoter shall be
sponsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
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3 &

12.

13.

)-lARERA

(4) The promoter shall-

(a)  beresponsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case
may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be;

Section 34-Functions of the Authnrity.-

L |

indings on the objectio

1 Objection re EMund of complainants
being inve

he respundent ﬁgl_l A nts are investor and not

onsumer/allottee, 2 not entitled to the

rotection of the Act and thus, the present complaint is not

e = |

aintainable.
he authority observes that the Act is enacted to protect the interest of
rnsumers of the real estate sector. It is settled principle of

terpretation that preamble is an introduction of a statute and states
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main aims and objects of enacting a statute but at the same time

eamble cannot be used to defeat the enacting provisions of the Act.

rthermore, it is pertinent to note that under section 31 of the Act, any
rieved person can file a complaint against the promoter if the
omoter contravenes or violates any provisions of the Act or rules or

regulations made thereunder. Upon careful perusal of all the terms and

ference:

“2(d) "allottee" in\relation to ‘@ real estatéproject means the person to

whom a plot nent dirt} lie case may be, has been

r leasehold) or otherwise

anid includes the person who

: ough sale, transfer or

persgniite whom such plot,
be,is given on rent;”

view of abuve@ﬁwﬁ@ﬁoﬁmee" as well as all the

rms and conditions of the buyer's agreement executed between

allotted, sold v
transferred by Ol
subsequently acqujres a
otherwi does n
apartment o

14.

spondent and complainants, it is crystal clear that the complainants
re allottees as the subject unit was allotted to them by the promoter.

he concept of investor is not defined or referred in the Act. As per the

W efinition given under section 2 of the Act, there will be “promoter” and

llottee” and there cannot be a party having a status of "investor”. The
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aharashtra Real Estate Appellate Tribunal in its order dated
29.01.2019 in appeal no. 0006000000010557 titled as M/s Srushti
ngam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr.
s also held that the concept of investor is not defined or referred in
the Act. Thus, the contention of promoter that the complainants-

lottees being investors are not entitled to protection of this Act stands

lus f time taken by the competent

15. ion % :::1~ yith respect to the exclusion of

no. ZP-835-

I pEeY
=ty ﬁﬁﬂﬁﬁﬁh‘*
thority cann WE deficiency in the
plication suh g'% ssuance of occupancy

rtificate. It is evident from the occupation certificate dated

30.05.2019 that an incomplete application for grant of OC was applied

gn 31.12.2018 as fire NOC from the competent authority was granted

-]

nly on 19.03.2019 which is subsequent to the filing of application for

accupation certificate. Also, the Chief Engineer-1, HSVP, Panchkula has
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submitted his requisite report in respect of the said project on

22.03.2019. The District Town Planner, Gurugram and Senior Town

anner, Gurugram has submitted requisite report about this project on
19.04.2019 and 22.04.2019 respectively. As such, the application
submitted on 31.12.2018 was incomplete and an incomplete
application is no application in the eyes of law.

o 'i‘:r *,i*f ncy certificate shall be moved in

f.

16.

oT occupation certificate only

ccupation cert in view of the
eficiency in m@aW@:@@?ﬁ\me and aforesaid

asons, no delay in granting occupation certificate can be attributed to

e concerned statutory authority.

11l Whether signing of unit hand over letter or indemnity-cum-
undertaking at the time of possession extinguishes the right of the
allottee to claim delay possession charges.

he respondent contended that at the time of taking possession of the

ﬂ/‘ 17.

subject unit vide unit hand over letter dated 20.08.2019, the
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complainants have certified themselves to be fully satisfied with regard
to the measurements, location, direction, developments et cetera of the
it and also admitted and acknowledge that they do not have any claim
of any nature whatsoever against the respondent and that upon
acceptance of possession, the liabilities and obligations of the

respondent as enumerated in the allotment letter /buyer’s agreement,

tand fully satisfied. The re q.;«;_i- ;;"‘[& the unit handover letter relied
WA

" r-""-’-'.""‘:“.,*i:"lf

L]

upon reads as under:

dUnit after fully satisfying

himself / herse{,l" with tégard taits mea wents, location, dimension and
development etc.~@hd hereﬂﬁf'ﬂemttee has*hd claim of any nature
whar.mever ag iﬁi‘t the Company with Fec g size, dimension, area,

Company as en ngﬁ reement executed in
favour of the Allotgeg
In the complaint bearing no~4031°0f2019 titled as Varun Gupta V/s
maar MGF Lan{bf AR E M&henswel}r dealt with
is issue and has hel 1 h dover letter does not
reclude the com 121 ermsmg heir right to claim delay

ossession charges as per the provisions of the Act.

light of the aforesaid order, the complainants are entitled to delay
ossession charges as per provisions of the Act despite signing of

demnity at the time of possession or unit handover letter,
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FiIV Whether the execution of the conveyance deed extinguishes the
right of the allottee to claim delay possession charges.

19. The respondent submitted that the complainants have executed the

nveyance deed on 28.08.2019 and therefore, the transaction between
e complainants and the respondent have been concluded and no right
liability can be asserted by respondent or the complainants against
e other. Therefore, the complainants are estopped from claiming any

e
interest in the facts and ,f;ﬂ*{. e

‘. 'gr; A

t,

CF,

£ aF Ly

RN
§ 2 U

L LL

20.

taking possession, “ahd/er “efecut

; ‘eXecut conveyance deed, the
mplainants neyer gav the tory_right to seek delayed
ossession chargHA‘uRE id Act. Also, the same

ew has been UW@{ﬂ@ﬁ}ﬂ%MWﬂ in case titled as

g. Cdr. Arifur Rahman Khan and Aleya Sultana and Ors. Vs. DLF
Southern Homes Pvt. Ltd. (now Known as BEGUR OMR Homes Pvt.

F

td.) and Ors. (Civil appeal no. 6239 of 2019) dated 24.08.2020, the

—

elevant paras are reproduced herein below:

/A/ “35. The flat purchasers invested hard earned money. It is only reasonable
to presume that the next logical step is for the purchaser to perfect
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the title to the premises which have been allotted under the terms of
the ABA. But the submission of the developer is that the purchaser
farsakes the remedy before the consumer forum by seeking a Deed of
Conveyance. To accept such a construction would lead to an absurd
consequence of requiring the purchaser either to abandon a just
claim as a condition for obtaining the conveyance or to indefinitely
delay the execution of the Deed of Conveyance pending protracted
consumer litigation.”

21. Therefore, in furtherance of Varun Gupta V/s Emaar MGF Land Ltd.

(supra) and the law laid down by the hon'ble Apex Court in the Wg.

.7 8

ount paid by t mplainants ﬁ-ﬁf payment till the date
f delivery of posSession. rﬁ

23. Inhthe present cu@@ ﬁ@@@ﬁ( to continue with the

roject and are seeking delay possession charges as provided under the
roviso to section 18(1) of the Act. Proviso to section 18(1) reads as

nder.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —
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Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

24. Clause 14(a) of the buyer’s agreement provides for time period for
handing over of possession and is reproduced below:

“14. POSSESSION

(a) Time of handing over the possession
Subject to terms of this clause.and barring force majeure conditions, and
subject to the Allotte "’jﬁwt’ g.Camiplied with all the terms and conditions
of this Agreement, an i_;:‘, JIngin default under any of the provisions of
this Agreement and\§e nce with all provisions, formalities,
documentation as P he Company. The Company proposes
within 36 (Thirty Six) months from
20, to timely compliance of the
ge. The Allottee agrees and

to hand over thg
the date of s

25. At the outset, it is

eing in default under any proVisio

ith all provisio R
romoter. The @t‘j I‘f?l[j@a{:% /é{LRﬁiicnrpuratiun of such

nditions are not only vague and uncertain but so heavily loaded in

.. .

vour of the promoter and against the allottee that even a single default

=

y the allottee in fulfilling formalities and documentations etc. as

rescribed by the promoter may make the possession clause irrelevant

e |

or the purpose of allottee and the commitment time period for handing

T

aver possession loses its meaning. The incorporation of such clause in
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e buyer’s agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the allottees of
eir right accruing after delay in possession. This is just to comment as
to how the builder has misused his dominant position and drafted such
ischievous clause in the agreement and the allottee is left with no

tion but to sign on the dotted lines.

26. Due date of possession anc .-::_.r'i!ii SS
: 0 By

joot !-\:E‘L:'? . .
‘iuf:af the possession of the said unit

atter of fact, the promoter
r obtaining E{}HA
me limit (36 r@!‘E]J & R /Eﬁ;i!b\lﬁnnter in the buyer's

greement. The promoter has moved the application for issuance of

'. - R’E T e |
as ot applied to the concerned authority
‘RERA certificate within the

ccupation certificate only on 31.12.2018 when the period of 36 months
as already expired. As per the settled law one cannot be allowed to
ke advantage of his own wrong. Accordingly, the benefit of grace
/A/ eriod of 5 months cannot be allowed to the promoter due to aforesaid

easons.
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dmissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at the
te of 18%. Proviso to section 18 provides that where an allottee does

t intend to withdraw from the project, he shall be paid, by the
omoter, interest for every month of delay, till the handing over of

ssession, at such rate as may be prescribed and it has been prescribed

|5 Has been reproduced as under:

- [Proviso to section 12, section 18

' [ ).of section 19]
fon 12: section 18; and sub-
he “interest at the rate
highest marginal cost

5, it $hall be replaced by such
p-StatéBank of India may fix

1

asonable and if the said

o

rule is followed to'awa E

o GRAI\/I

aking the case from another angle, the complainants-allottees were

e uniform practice in

ntitled to the delayed possession charges/interest only at the rate of

.7.50/- per sq. ft. per month of the super area as per clause 16 of the

N . v

yuyer's agreement for the period of such delay; whereas, as per clause

13 of the buyer's agreement, the promoter was entitled to interest @
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24% per annum at the time of every succeeding instalment from the due

te of instalment till date of payment on account for the delayed
yments by the allottee. The functions of the authority are to safeguard
the interest of the aggrieved person, may be the allottee or the
omoter. The rights of the parties are to be balanced and must be

uitable. The promoter cannot be allowed to take undue advantage of

the
1.\ m’ R
\\J H}\. -'
i\! . i
L -'."x";"- o

-:I‘" 1n|

s dominant position and g needs of the home buyers. This

t are ex-facie one- 51ded unfair and

nditions of the buyer’s agreenie
nreasonable, anH R ERAnfair trade practice on
e part of the WW AMiminatury terms and
nditions of the buyer’s agreement will not be final and binding.
30. Consequently, as per website of the State Bank of India ie,
hittps://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
an date i.e, 21.02.2023 is 8.70%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 10.70%.
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31. Rate of interest to be paid by the complainants in case of delay in
making payments- The definition of term ‘interest’ as defined under
section 2(za) of the Act provides that the rate of interest chargeable

from the allottee by the promoter, in case of default, shall be equal to

EL

ne rate of interest which the promoter shall be liable to pay the allottee,

—

n case of default. The relevant section is reproduced below:

“(2a) "interest” means the ratesiofinterest
allottee, as the case may be." .?jrﬁ S
Explanation. —For the purp thise

(i)  the rate of interest.eharg ’l'.-' léfrom the allottee by the promoter,

payable by the promoter or the

4?1 o qn"-‘ dause—

8¢, in case of default;
“tfie allottee shall be from

(ii)  the '- )

Tey .' F
[ !l| 1 &
E; ﬁ’.ﬁ%' e e

the a'm:e ar any part thereof till
the dat d, interest thereon is
refunded, g allattee to the promoter
shall b in payment to the

e charged at the prescribe Fafe -env1070% by the respondent/
romoter which 3

se of delayed FH i
33. On consideraﬁon@kﬁ@t}@@?&%nrd and submissions
ade by the parties regarding contravention as per provisions of the
ct, the authority is satisfied that the respondent is in contravention of
e section 11(4)(a) of the Act by not handing over possession by the

ue date as per the agreement. By virtue of clause 14(a) of the buyer’s

greement executed between the parties on 23.04.2013, the possession
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the subject flat was to be delivered within a period of 36 months from

the date of start of construction plus 5 months grace period for applying
d obtaining the completion certificate/ occupation certificate in
spect of the unit and/or the project. The construction was started on
4.06.2013. As far as grace period is concerned, the same is disallowed
for the reasons quoted above. Therefore, the due date of handing over

72016. Occupation certificate was

irity/on 30.05.2019 and thereafter, the

34.

ver the possession within the'stipiilated period.
ection 19(10) anAﬂ&s he Mtake possession of the
bject unit Wlﬂ'@ Wh}@ﬁ ﬁi\:ﬂr&ceipt of occupation

rtificate. In the present complaint, the occupation certificate was

ranted by the competent authority on 30.05.2019. The respondent
ffered the possession of the unit in question to the complainants only
n 31.05.2019, so it can be said that the complainants came to know
bout the occupation certificate only upon the date of offer of

ossession. Therefore, in the interest of natural justice, the
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mplainants should be given 2 months’ time from the date of offer of
ssession. These 2 months’ of reasonable time is being given to the
mplainants keeping in mind that even after intimation of possession
actically they have to arrange a lot of logistics and requisite
cuments including but not limited to inspection of the completely
nished unit but this is subject to that the unit being handed over at the

E:ngl; condition. It is further clarified
w 1:.‘-11"-11 ”': by

4.06.2016 till 31.07.2019 as perprovisions of section 18(1) of the Act

ad with rule 15

Iso, the amnun@lﬁr_@“@ﬁeﬂ{tﬁﬂmm of account dated

6.07.2022) so paid by the respondent to the complainants towards

mpensation for delay in handing over possession shall be adjusted
wards the delay possession charges to be paid by the respondent in
rms of proviso to section 18(1) of the Act.

Il Return of amount unreasonably charged by increasing sale price.
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37. Relief sought by the complainants: Direct the respondent to return
.1,12,576/- unreasonably charged by respondent by increasing sale

rice after execution of buyer’ s agreement.
38. With respect to the said relief sought by the complainants, the
mplainants submitted that as per Annexure-Ill (Schedule of

ayments) of buyer’s agreement, the sales consideration exclusive of ST

een increased HA&E'R&AMH claimed by the
et S QNGRS e b v

llected twice.

39. The authority observes that as per Annexure-I11 (Schedule of Payments)

=]

f buyer's agreement, the IFMS was payable along with the last

—_—

nstalment and in fact, the same was demanded by the respondent vide

Letter of Offer of Possession’ dated 31.05.2019 i.e., last instalment.
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The authority observes that per schedule of payment annexed with the
bliyer’s agreement (annexure P2, page 65 of complaint), the total sale
consideration is Rs.1,09,01,750/- which is inclusive of basic sale price,
EDC and IDC, club membership, IFMS, car parking, and exclusive of
es. Whereas as per statement of account dated 26.07.2022
(dnnexure P3, page 87 of complaint), the sale consideration has been
increased to Rs.1,09,31,826/- i.e, an increase of Rs.30,076/-. Further
IFMS of Rs. 82,500/- has also been again added. Accordingly,
RE.1,12,576/- have been charged extra. Therefore, the respondent is
directed to deduct the said amount from the total sale consideration,

GJIII Whether respondent is justified in creating lien over fixed deposit
on pretext of future payment of HVAT

Relief sought by the complainants; Direct the complainant’s bank to
rémove the lien marked over Fixed Deposit of Rs 1,59,209/- in favour
of respondent on the pretext of future payment of HVAT for the period
of (01.04.2014 to 30.06.2017) and also order to direct the respondent
to assist the process of removing lien from complainant’s bank by

providing NOC for the same.

The authority has decided this in the complaint bearing no. 4031 of

2019 titled as Varun Gupta V/s Emaar MGF Land Ltd, wherein the
aythority has held that the promoter is entitled to charge VAT from the
allottee for the period up to 31.03.2014 @ 1.05% (one percent VAT + 5

parcent surcharge on VAT). However, the promoter cannot charge any
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T from the allottees/prospective buyers for the period 01.04.2014 to
30.06.2017 as the same was to be borne by the promoter-developer
oply. The respondent-promoter is bound to adjust the said amount, if
charged from the allottee with the dues payable by him or refund the
amount if no dues are payable by him.

the present complaint, the respondent has not charged any amount
towards HVAT for the period of 01.04.2014 till 30.06.2017, however,
de letter of offer of possession dated 31.05.2!319 has demanded lien
arked FD of Rs. 1,59,209/- towards future liability of HVAT for
liability post 01.04.2014 till 30.06.2017. The complainant has made the
lien marked FD in HDFC Bank for an amount of Rs. 1,59,209/- in favour
of the respondent and the same is annexed as Annexure P6 at page 96
of complaint. In light of judgement stated above, the respondent shall
not demand the same and the lien so marked be removed. Also,
information about the same be also sent to the concerned bank by the
rgspondent as well as compiainants along with copy of this order.

Return the amount paid towards GST
Relief sought by the complainants: Direct the respondent to return

entire amount paid as GST Tax by complainants between 01.07.2017 to
24.07.2019.

The complainants submitted that GST came into force on 01.07.2017
and the possession was s pposed to be delivered by 14.06.2016.

Therefore, the tax which came into existence after the due date of
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pbssession and this extra cost should not be levied on the complainants.
the other hand, the respondent denied that any amount towards GST

is liable to be returned to the complainants and the demand towards

GBT are statutory demands which cannot be evaded.

The authority has decided this issue in the complaint bearing no. 4031

of 2019 titled as Varun Gupta V/s Emaar MGF Land Ltd. wherein the

agthority has held that for the projects where the due date of possession

was prior to 01.07.2017 (date of coming into force of GST), the

rgspondent/promoter is not entitled to charge any amount towards
GST from the complainant/allottee as the liability of that charge had not
become due up to the due date of possession as per the buyer’s
agreements.

In the present complaint, the possession of the subject unit was
required to be delivered by 14.06.2016 and the incidence of GST came
into operation thereafter on 01.07.2017. So, the complainants cannot be
burdened to discharge a liability which had accrued solely due to
respondents’ own fault in delivering timely possession of the subject

unit. So, the respondent/promoter is not entitled to charge GST from

the complainants/allottees as the liability of GST had not become due
up to the due date of possession as per the said agreement as has been
held by Haryana Real Estate Appellate Tribunal, Chandigarh in
appeal bearing no. 21 of 2019 titled as M/s Pivotal Infrastructure
Pvt. Ltd. Vs. Prakash Chand Arohi. The authority also concurs on this
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n'ble Supreme Court of India, in case titled as M/s Newtech
omoters and Developers Pvt. Ltd. V/s State of UP & Ors. (civil
appeal nos. 6745-6749 of 2021, decided on 11.11.2021), has held that
an allottee is entitled for claiming compensation under sections 12, 14,
18 and section 19 which is to be decided by the adjudicating officer as
per section 71 and the quantum of compensation shall be adjudged by
the adjudicating officer having due regard to the factors mentioned in
section 72. Therefore, the complainants are at liberty to approach the
adjudicating officer for seeking compensation.

rections of the authority

Hence the authority hereby passes this order and issues the following
ections under section 37 of the Act to ensure compliance of
obligations cast upon th 2 promoter as per the function entrusted to the

authority under section 34(f):
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il.

iii.

iv.

The respondent is directed to pay the interest at the prescribed
ratei.e. 10.70% per annum for every month of delay on the amount
paid by the complainants from due date of possession i.e,
14.06.2016 till 31.07.2019 i.e. expiry of 2 months from the date of
offer of possession (31.05.2019). The arrears of interest accrued so
far shall be paid to the complainants within 90 days from the date
of this order as per rule ﬂﬁ;ifn e rules.

ey
Also, the amount of Rs —?;-;:5 *{f f so paid by the respondent
o | iy

towards compensati

be adjllstEd towards the

respondent i safpruvi ot 'ec:ti 3(1) of the Act.

The responde; E al amouny of F .1,12,576 /- from the
L u'

total sale consid ’1 f of increase in sales

consideration "?@ any: ;1- cation and double charging of
IFMS.

The respnnHA R E M from the allottees/
prospective @U@%@?@ /{_}Q.P{J/IP to 30.06.2017 as the

same was to be borne by the promoter-developer only. Therefore,
the respondent shall not demand the same and the lien marked on
FD in HDFC Bank for an amount of Rs.1,59,209/- in favour of the
respondent be removed. Information about the same be also sent
to the concerned bank by the promoter as well as complainants

along with copy of this order.
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v. The respondent is not entitled to charge GST from the

complainants as the liability of GST had not become due upto the
due date of possession as per the agreement. The difference
between Post-GST and Pre-GST shall be borne by the promoter.
The promoter is entitled to charge from the allottee the applicable

combined rate of VAT and service tax fixed by the government.

CHAre

: “ ; 1..-

e kY .
49. Complaint stands dispo i"i" i AL

=l
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= . | V.= -
injeev Kumar Arora); . (Ashok S (Vijay Kusar Goyal)
Member 4'7]: *i{ b * Member
Haryana Real Estate Regulatory Authority, Gurugram

ated: 21.02.202H A R E RA
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