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URUGRAM Complaint No. 4004 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
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First date of hearing: 22.11.2021
Date of decision : 09.02.2023

Vandana Sethi

R/0 Flat No. C-2002, Sushant Lok,

Phase - 1, Gurugram - 122009 Complainant

M/s Pareena Infrastructure Pvt; Lt_”
Office: Flat No. 2, Palm Apartme_:“_
Sectar - 6, Dwarka, New Delhi - 1‘1?0‘075 ¥
Also at : C-7A, Second Floor. OmaXe%CHy

Centre, Sector-49, Sehna Road lrugram&122018 Respondent
ke o |

Shri Vijay Kumar Goyal ! )} Member
Shri $anjeev Kumar Arora <} Member
appRarance:  \C N\ || § || /&

Sh. Sukhbir Yadav '~ _.-Counsel for the complainant
Sh. Prashant Sheoran i r ‘Counsel for the respondent

- ORDER

o A -

The present compl;int- dated '*'08.1‘%).202% has™ been filed by the
complainant/allottee uﬁ.der section 31-of the Real E.:state (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules)
for violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be resp nsible for all obligations, responsibilities
and functions under the provisions of the Act or the Rules and regulations
made there under or to the allottees as per the agreement for sale executed

inter se.

Page 1 0f 18




ARERA

"yg

URUGRAM

Complaint No. 4004 of 2021

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

S.N. | Particulars Details

2 Name and location of the | “Coban Residences”, sector-992, Gurgaon

project

2 Nature of the project Group Housing Project

Project area 1:0,5}375 acres
4. | DTCP license no. 1000 s}.._' 013 dated 12.03.2013 valid up to
Name of licensee &w“w; ’yﬂnbx lnﬁ“astructure Pvt. Ltd.
RERA Reglstered/w not Registered
Hritered (&7 Nvige no. 35 0f2020 issued on 16.10.2020
valid_ up to ,11}.0_3.2022 + 6 months =
f»'-?ll 0992024 “’Z"* :
7. | Unit no. q | 302 3“1 Floor ‘I‘ower T-3
APA" : [Pag@84 of complamt]
8. Unit admeasuring a&e@y:ﬁ@ 19’97 srqw& of“‘super area
LY -
Sl [Bage34 of complalnt]
9. ||Allotment letter D | . Z’O 11],.201@3 :
,{ R / T [Pag%"?;o efcomplamt]
10. | Date of bullgler buyer 06,04.2014 .
agreement  ( | [Page320f complaint]

11. ||Possession clause 3.1 That the developer shall, under normal
conditions, subject to force majeure, complete
construction of Tower/Building in which the
said flat is to be located with 4 years of the
start of construction or execution of this
Agreement whichever is later, as per the
said plans......

Emphasis supplied....

12. ||Date of start of construction | 16.10.2014
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[as per demand letter dated 05.01.2021
page 72 of complaint]

13. | Due date of possession 16.10.2018
[Calculated from start of construction i.e.
16.10.2014]
14. | Total sale consideration Rs. 1,22,45,618/-
[as per schedule pf payment page 49 of
complaint]
15. | Total amount paid by the | Rs. 62,14,028/-
complainant | [as-per demand letter dated 05.01.2021
;ﬁak?i’] 2 of complaint]
16. | Occupation certificate
17. | Offer of Possession
AT 0NN
3 e _ >} |
Facts of the complalr'gt% [ wasas \P>\
A8 \ ™
The complainant has made the fallowmg submlsswns in the complaint:

That in January 20'1&, complalﬂant retewed@,a marketmg call from the

offi¢
the
Res

with her husband y

resy

e of the respondentt The caller represented ‘himself as a manager of

“&‘&5‘

respondent and marketp&““ﬁ remdentlai project namely “Coban

idences” situated at Sector —‘99 A Gurugram The complainant along

f‘snted the Gurugramgofﬁce and project site of the
mndent/bullder There they met. thé marketmg staff of builder and got

information about the project. The marketlhg staff gave them a brochure

and

pricelist etc. and allured her with a shady picture of the project. The

marketing staff of builder assured the complainant that possession of flat

would be handover within 4 years of the booking.

Tha

L believing on representaiions and assurances of respondent, the

complainant booked flat bearing no. 302 in tower T3 for size admeasuring

199
969

7 sq. ft. and paid a booking amount of Rs. 8,50,000/- vide Cheque No.
184 dated 17.01.2013. The flat was purchased under the construction
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respondent issued a provisional allotment letter in favor of complainant.

Il That after a long follow-up, on 06.04.2014, a pre-printed, unilateral, one-
sided, arbitrary ex-facie builder buyer’s agreement was executed inter-se
the respondent and the complamam That agreement has a plethora of
clauses and according to clause ne:@gggahe builder/respondent has to give
possession of the flat wnthm 4 %Xe*ars of “the start of construction or
execution of the agreementwlpchever was later, The construction of the
project commenceg gﬁn&ﬁﬁ 10. 2014 and therefore the due date of
possession was 16. 10 2018 | i

IV. That on 05.10. 2016, the respondent sent a letter to the complainant and
stated “To take our relatlonshlpJ a step fomerd and to compliment your
commitment of timely paymer* we are pleased to provide you the loyalty
bonus of Rs. 5,99, 100/ (@ Rs: 300/ per sq. ft.) under the canopy of
Pareena Honors-a leyalty__px:ogram 1ntroduced by the company. The said
amount will be ad]uéted 1r; future mstallments proportlonately payable by
you, Nt

V. That on 24.01.2017, the respondent sent a demand letter to the
complainant and raised a demand of Rs. 14,03,983 /- and asked her to pay
the amount. It is pertinent to mention here that as per said demand letter,
the complainant paid Rs. 62,14,028/- to the respondent. Upon receiving
the demand letter, the complainant requested the respondent that due to
some personal financial reason she is unable to pay the demand raised and

requested the respondent to cancel the unit and refund the paid amount.
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t in the meanwhile, the complainant made several calls to the

respondent and requested to cancel the unit by deducting 10% of the

ear]
infc
he ¥
and
her
can

resj

That on 06.01.2021, the resp:

nest money and pay the balance paid amount. The complainant also
rmed the respondent regarding the ill health of her husband and that
vas detected with cancer & due to which facing financial constraints
was not able to pay the demands raised by it. It is pertinent to mention
e that even after multiple requests of the complainant regarding the

cellation of the unit & refund of the balance paid amount, the

pondent did not pay any heed- ‘jrequests of the complainant.

ga%g*gem a letter to the complainant

e%f

stating “Notice for Revacattan Qf ﬁ'rédft Note Under Pareena Honors” and

asked to clear the outstandmg dues m 7 days to.enjoy the benefit under

the

e 'lé’

said scheme. It lgperﬁnent to mentlon heré tiat the complainant made

multiple requests to th%respondeng regardmg ihe cencellanon of the unit

& refund of the balance Qald amount and also mformed that 26.05.2020,

,y;

%
her husband died due te Lancer and agaln Jequested it to cancel the unit

& refund the balance paid amoun"ﬁ‘ﬁby? tlll&t&iay, the respondent has not

cancelled the unit nor refunded the b%lzi’nee paid amount.

and

2014,

That on 05.02.2021 hg cg‘mplamantfcompl%med to the SHO, sector - 50,

alleged “

to complete construction in 4 years that is last by 5t April 2018. As per

builders Agreement after 2018 .hey are su ed to give late fine also. Till

now construction is completed only 60%. It will take another almost 2 years

to complete the project. Between this time my Husband had Cancer and he

passed away on 26" May 2020. Also during this me and my Husband also

made_end number of calls to builder to cancel the apartment and issue
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refund. We have also been to builder office but no positive response was
given
IX. That on 05.01.2021, the respondent sent a demand letter to the

y

complainant and acknowledged that she has paid a total demand of Rs.
62,14,028/- i.e. more than 50% of the total sale consideration & also asked
to pay the outstanding amount of Rs. 54,61,252/-. It is pertinent to

mention here that despite making multiple requests by the complainant

regarding cancellation of the unit & refund of the paid amount, the
resIondent kept sending the rﬂ‘rh;,nggr letters & did not pay any heed to

L)
her requests. ﬂi”{ Gl ,;}i”

X. That the complainant wsxfed seﬁg@r&lﬁtzmes“the office of the respondent
P

and made phone calls to it anzi :asked to can@e]“ the unit and refund the

m{I%-’*f' )

& reasonable demand [ the co plama;nt. Hence Lhis complaint.
ko{he effpi

.@'

Relief sought by the %omplamant

The complainant has soughtfollomng rehef(s]

e

. Direct to refund the paid money’alqngmth interest as per Act, 2016
nd the rules an% re‘gula%mns t?ereunder

II. Direct the respofdeﬁt party may kindly be directed to the
compensation of-Rs.; 10, 00 000/- for causmg mental agony and Rs.
5,10,000/-. A7 JINWI\Z |

On the date of hearing, the alithority explained to the respondent/promoter
about the contraventions as alleged to have been committed in relation to
section 11(4) (a) of the act to plead guilty or not to plead guilty.

D. Reply by the respondent

The respondent has contested the complaint on the following grounds.

a.  Thatthe construction of the said project is at an advanced stage and the

structure of various towers has already been completed and remaining
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0

ork is endeavored to be completed as soon as possible. However, it is

pertinent to mention here t-.at construction work at present is nearly
completed and respondent is endeavoring to apply for occupation
certificate quite soon and under normal circumstances would offer
possession up to first quarter of year 2022 after obtaining occupation
ertificate.

b. That quite conveniently certain pertinent facts have been concealed by

authority at the expense of tféfb-

the complainant. The "oncealrnent has been done with a motive of

riving undue benefit throug '_-—_rd_er, which may be passed by this

at the respondent gonﬁm@é ‘o, bonaﬁdely develop the project in

P

question despite of there bemg Varlous instances of non-payments of

M'

installments by }Varlous allottees ThIS &Jearly shows unwavering

commitment on %he%pprt of the respondent t@ corgplete the project. Yet,

t

al

.-\.]

v[[mous frwolous“q:etlﬁonS‘ *‘uch as the present one seriously hampers

e capability of the Lrespondent to dehver the project as soon as

possible. The amounthwhich we‘re r,eallzed from the complainant have

-(.‘ H@_ Gt
ready been spent m the deVelopm?nt work of the proposed project.

question due to completlon to the complalnant of course, subject to

payment of due installments and charges.

d. That admittedly, completion of project is dependent on a collective

is

p1
P

payment by all the allottees and just because few of the allottees paid

the amount, demand does not fulfill the criteria of collective payment. It

submitted that numerous allottees have defaulted in payment

demanded by the respondent, resulted in delaying of completion of

‘oject, yet the respondent is trying to complete the project as soon as

pssible by managing available funds.
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t is crystal clear that cver a period of time numerous allottees have

®
—

efaulted in their payments at the relevant stages of construction and it
i$ not possible to construct with adequate funds. Though the
respondent had several other projects but it is not legally permissible
to divert fund of one project into another. Thus the situation of non -

yment of amount by the allottees is beyond the control of respondent.
It is submitted that even in the apartment buyer agreement, it was

stated that period of 4 years was subject to normal conditions and force

given above, more than .,30*’/,% payment was not received by the

'-n. ,.. o

respondent yet the Wm'k at ‘{hé 51tg 15 co;npleted approximately 80 to

Mu@ \‘ W“’ Q

90 percent. It is tl"lé@falfft of those allottees who had committed defaults

and respondent sheuld not be made to suffer for the same.
13

f. That other than above stated féctors, there are lots of other reason
which either hampe&%tﬁe progress of constrlf’ctlon of in many cases

complete stoppage of" construction work r& NGT orders.

'!
Lw

g. The Hon'ble supreme court‘Tﬁ*NoW‘ZUl‘) wherem it was ordered that

I'; -

“With respect to mght;on andécorz_structwn act!wt!es we direct that no

demolition and construction actmt:es take place in Delhi and NCR region.
In case it is found\tharwsuch~acdwty-/rs: done,\the local administration as
well as the municipal authorities including the Zonal Commissioners,
Deputy Zonal Commissioners shall be personally held responsible for all
such activities. They have to act in furtherance of the Court’s order and to
ensure that no such activity takes place” That said order was revoked by
Hon’ble supreme court in Feb 2020 whereby it was ordered that “The
restriction imposed vide order dated 04.11.2019 is recalled. As per the
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norms, the work can be undertaken during day and night by all concerned,

as permissible. Application for direction is, accordingly, disposed of.”
h.  That the situation of COVID pandemic is in the knowledge of everyone.
S

ince march 2020 till now our country has seen mass migration of labor,

(w]

omplete lockdown in whole of the country, curfews and several other
restrictions. That present situation seriously hampered the
construction progress in rea: estate sector. From march 2020 till now,
there have been several mopths where construction work was
completely stopped either: du%w nfcltlonmde lock down or regional
restrictions. The metro c1t1esihke§5@§urgaon and Delhi suffered from a
major outburst of COVID case§ érfd ﬁea;hﬁn such a number which can’t

be comprehended, Q‘gm}e QI';as wa'l=:r?éw dearth of labour due to state
iI-nposed restrlctlan’ The clevelopers were ﬁelpless in these times as
they had no alteﬁrngtiife but ﬁo walt for the s;,tuatzon to come under

control. Even RQRA lfg?s ext nded gthe tlme»hmlt for completion of

project vide notlﬁcamm dater'd §26 05 2020 by six months. But the

......

restrictions were seen at fag endwofyear 2020 however soon thereafter,

o
o=

the country saw a@mére dangeroﬁJs vanant of COVID from the month of
March 2021 andion‘i‘y- 'reéc 1tly restrlctxons have been lifted by the
government. The-whole ' of \this_consumed ‘'more than 11 months
wherein 2 /3rd time there could be no construction and rest of the time,
the construction progressed at very slow pace to several restrictions
imposed by state government on movement and number of person
allowed etc. The authority would appreciate the fact that developer has
to face several difficulties in construction of project few out of the
several are already discussed above. Moreover, the complainant did not

opt services of respondent against a single unit isolated from whole of
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the project or other units in same tower. At the time of seeking

allotment in the project of respondent , complainant very well knew

that unit / apartment in question is a part of tower consisting of several

0

a

a

do

time. It is submitted that f’

her units and the unit shall be completed along with other units which

belong to other allottees. It is submitted that merely because few

lottees have paid on time. it does not fulfill the criteria of complete

payment required for construction of whole of the tower/project. The

complainant knew that w1th0ut; complete payment on time from all

lottees it is not possible or".quttﬁ deﬁcult to complete the project on

or gaemgame reason the clause of “force

"4

majeure” was made pert of ﬁéfeementg It is absolutely beyond the

]

control of developép t'o get mone);% from the buyer on time. It is

submitted that after a demand was ralsed the only thing developer can

is to send a remmder and in | extreme cases cancellation. But

reminders / cancellation do npt bnng money ‘which the developer had

already incurred and is incurring contmuOusly

i. That it is the admltted fact that the bu1lder buyer agreement was

€l

€]

d

p
p

p

2

xecuted between the parties on 106.04. 2014. However, certain
<tremely 1mpor’én§ facts wel:e concea'led by’*the complainant while
rafting the present complamt The complamant has intentionally
rovided details of payments: only.but concealed the facts whether the

ayments were made on time or not. It is submitted that material, labor

and other requirements do not come for free. If allottees wish to get the

ossession on time, then it is their legal duty to pay on time, as without

money it is not possible to construct the project on time. The

complainant made default ii. payment of various dates i.e. 03.01.2017,

re

1.01.2017, 08.04.2017,11.07.2017, 05.01.2021.
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J.  Itis clear that complainant never paid amount on time. It is submitted
that RERA is based on principles of natural justice and equity and these
inciples applies both to allottee and developer alike. It is further
submitted that RERA does not give absolute right to allottee to seek
layed possession chaiges if in standard time project is not completed.

It is submitted that allottees rights are governed through their duties

d if they failed to fulfill their duties, then they have no right to seek
layed possession charges. N_ene is allowed to take benefit of their own

mistake.

k.  The construction is rec:proca,lngg a&gunt paid and it is not possible to

raise complete construcflqn V\hthout gettmg complete amount. Thus in

& s L
AP i delay e(j% ' are Jgrf:lrlted then it would be

f PR
absolutely agalnst the natural ]ustlce It is,pertinent to mention here

that whatsoever amount whtcix was recewed by respondent has already
%‘ ooy i

been utilized for eonstructlon and it 1s the complamant who delayed in
payments. Thus, she cannot p;lt blame upon respondent So keeping in
4

ew of above stated facts and arcumstances present complaint is not

LR

maintainable and desel ves to be dtsmlssed

Copies

Their authenticity is not in. dlspute Hence the complalnt can be decided on

the basis of these undlsputed ‘documents"and: submission made by the

partie;

i
.

E.  Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction to
adjudicate the present compiain; ‘or the reasons given below.

E.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, Haryana, the jurisdiction of Haryana Real
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Regulatory Authority, Gurugram shall be entire Gurugram district for

all purposes. In the present case, the project in question is situated within

the planning area of Gurugram district. Therefore, this authority has

complete territorial jurisdiction to deal with the present complaint.

E.IISubject-matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

So, in

Section 11

( 4) The promoter shall-

(a) be responsible ar,gl. ,Bf;gatfons res‘pons:bmtfes and functions
under the provisionsof th;s%ﬁt—a\n ‘rules‘and regulations made
thereunder or; to' the allottees as ‘per th@agreement for sale, or to
the associationof allottees, as the case may ‘be, till the conveyance
of all the apartments plots or buﬂdmgs, as the case may be, to the

competent auth o'g'rgz as the casg.’ mqy be ﬂ; < "

Section 34- %ujwéans of tl;e Authar.-ty f /
34(f) of the Act provuies to ensure compl:ancé of the obligations
cast upon the promaters; d.“hg allotteés and the real estate agents
under this Act and the m’as:a?gggukifr’qns made thereunder.

""‘”f"u,....n_

view of the prowsmns of the Act quoted above the authority has

w & u

complete jurisdiction to decide the complamt regardmg non-compliance of

obligations by the promoter leavmg aside compensation which is to be

decided by the ad]udlcatmg ofﬁcer lf pursued by the complainant at a later

stage.

Further, the authority has nc hitch in proceeding with the complaint and to

grant arelief of refund in the present matter in view of the judgement passed

by the

Hon’ble Apex Court in Newtech Promoters and Developers Private

Limited Vs State of U.P. and Ors. 2021-2022 (1) RCR (Civil),

357 and reiterated in case of M/s Sana Realtors Private Limited & other Vs
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of India & others SLP (Civil) No. 13005 of 2020 decided on

2022, wherein it has been laid down as under:

e

“86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections
18 and 19 clearly manifests that when it comes to refund of the amount,
and interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the 1e power to examine and determine
the outcome of a comp!am,gmg Q)ﬁ,same time, when it comes to a
question of seeking the re!ieﬁb Qﬂ}u _ffng compensation and interest
thereon under Sections 12 ] ‘and 19, the adjudicating officer
exclusively has the power to determin keepmg in view the collective
reading of Section 71 read) w:t._ Se,ct@n 72 ofthe Act. if the adjudication
under Sections 12,14 %’*”184 $19- other ‘than compensation as
envisaged, if extend%@o the adj c;kt};n’y oﬁicer as prayed that, in our
view, may intend.to e ‘pandﬁbe mbit and scopeiof the powers and
functions of the adjudrcatmg oﬂ‘icer under Section 71 and that would
be against the mand‘ate of theAct 201 6."

gorltatlve! prbnquneemenf"of the Hon’ble Supreme

in the cases ment‘wnhd above, the authoutthas the jurisdiction to

ain a complaint seeking ref;.lnd ogkhe arnount and interest on the
amount. N ,@f REV ”
ding on objections 1 raisecﬁ)y he respondent.

Objection rega dmg*force majé?iu'e coﬂditléns

.spondent-promoteﬂ ajleged ;lg\atﬂ grace p?mod on account of force
re conditions be allowed to it.It raised the contention that the
uction of the project was delayed due to force majeure conditions
5 orders of Hon’ble Supreme Court of India to curb pollution in NCR,

s orders passed by NGT, EPCA and non-payment of instalment by

different allottees of the project. But all the pleas advanced in this regard are

devoid of merit. As per the flat buyer’s agreement, the due date of handing

over o

' possession comes out to be 16.10.2018. The events such as Hon’ble
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Supreme Court of India to curb pollution in NCR, various orders passed by

NGT, EPCA were for a shorter du:ation of time and were not continuous as
there is a delay of more than three years and even some happenings after
due date of handing over of possession. Thus, the promoter-respondent
cannot be given any leniency on based of aforesaid reasons and plea taken
by respondent is devoid of merit.

As far as delay in construction due to outbreak of Covid-19 is
concerned, Hon’ble Delhi High CourI in case titled as M/s Halliburton
Offshore Services Inc. V/S Vedanta,l.td & Anr. bearing no. 0.M.P (I)
(Comm.) no. 88/ 2020 and I.As 3696-3697/2020 dated 29.05.2020 has

l|...
1

observed that:

P
Qi s gl o T

“69. The past non-perfannance af the Cuntmctor eannot be condoned due

to the COVID-19 !oé‘kdo‘wn in March 2020 in India;The Contractor was in
breach since Septémber 2019. Opportumtfes were given to the Contractor
to cure the same repeqtedbz Despite-the same, the Contractor could not
complete the Projeet. The outbreakof a pandemic cannot be used as an
excuse for non- perfonnd?:ce of a contract for whrch the deadlines were
much before the oﬁtbrea{{ ttsefj H -

The respondent was hable to complete the constructlon of the project and
the possession of the said unit was to be handed over by 16.10.2018 and is
claiming benefit of lockdOWn Whlch came into effect on 24.03.2020 whereas
the due date of handmg over of possessmn was much prior to the event of
outbreak of Covid-19 pandernlc«. ’I‘herefore, the authorlty is of the view that

outbreak of a pandemic cannot =< used as an excuse for non- performance

of a contract for which the deadlines were much before the outbreak itself
and for the said reason, the said time period is not excluded while calculating

the de y in handing over possession.

G. Findings on the relief sought by the complainant.

G.1 Direct to refund the paid money along with interest as per Act,
2016 and the rules and regzalations thereunder.

I
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Even though the complainant alleges that she had made requests to the

complainant for cancellation of unit but there is nothing on record to prove

that the complainant made any such request. She had filed a complaint to the

SHO but the same was done in 2021 i.e,, after the due date of possession.

Hence,

a case of refund is made out.

The counsel for the complainant stated that the OC has been received by the

respondent only on 13.12.2022 i.e. after filing of the complaint as well as

filing of the reply while due date, of handmg over of possession was

16.10.2018. The complamant/alld

project and is seeking refund af’t_ r

o L"‘ -

}fnot interested in continuing in

,}:{’ 3grs from the due date is over as

allottee cannot be expected to. waltz gndlessly and seekmg the statutory right

,-'-‘“”i

underisection 18 (1) of thg éc@oﬁefund along with interest at the prescribed

rate.

i '

i '

Keeping in view the f@c; that the’ allottee complamant wishes to withdraw

from the project and% demﬁan&mg retur%l of tﬁg amount received by the

promater in respect of’ tjug. unvt with mterest on fallure of the promoter to

complete or inability to glvg possessmn of the unit in accordance with the

- ‘&i*

terms of agreement forsale orduly completed by the date specified therein.

The matter is covered 1

The due date of possessmn as pﬂr agreement for sale as mentioned in the

table above is 16.10.

018 and there is d

' 3 ears on the date of filing

of the complaint.

The occupation certificate /part occupation certificate on 13.12.2022 of the

buildings/towers where allotted unit of the complainant is situated

wasrec

eived after filing of application by the complainant for return of the

amourt received by the promoter on failure of promoter to complete or

unable

to give possession of the unit in accordance with the terms of the

agreement for sale or duly completed by the date specified therein. The
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complainant-allottee has already wished to withdraw from the project and
has become entitled her right under section 19(4) to claim the refund of
amount paid along with interest at prescribed rate from the promoter as the
promoter fails to comply or unable to give possession of the unit in
accordance with the terms of agreement for sale. Accordingly, the promoter
is liable to return the amount received by him from the allottee in respect of
that uhit with interest at the prescribed rate.

Further in the judgement of the Hon’ble Supreme Court of India in the cases

of Newtech Promoters and De\zel

and Ors. (supra) reiterated in cas s of M/s

& other Vs Union of lngla & o’gﬁers SLP (ClVll) No. 13005 of 2020

..._..‘-_a

decided on 12.05. 2022‘" 1§wa§” ﬁghservetf%

......

%

25. The unqualified ri fgh”: oﬂhe aHottee to seek refuftd referred Under Section
18(1)(a) and Section 19(4) of the Act is not' dependenc on any contingencies
or stipulations ther'eqf It appears “that the fegrslature has consciously
provided this right of refund on.demand as an unconditional absolute right to
the allottee, if the promater Ja:ls to give possession of the apartment, plot or
building within the &me Stipulated under thgfterms of the agreement
régardless of unforeseengv&n@hr .goy ordegswof the' Cgurt/?‘nbuna! which is
in either way not attribu tagf& to. W&?Io&ee/home buyer, the promoter is
under an obligation to reﬁmcﬁ“he amountondemand with interest at the rate
p escr:bed by the State Governmeﬁ‘t*inc?udmg compensat:on in the manner

The promoter is re§p0n51b1e for aIl o“bllgatmns, responsibilities, and
functions under the MpI'OVlSJ;OI'lS of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under|section 11(4)(a). The promoter has failed to complete or unable to
give ppssession of the unit in accordance with the terms of agreement for
sale or duly completed bf the date specified therein. Accordingly, the
promater is liable to the allottee, she wishes to withdraw from the project,

without prejudice to any other remedy available, to return the amount
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received by him in respect of the unit with interest at such rate as may be

prescribed.
This i

without prejudice to any other remedy available to the allottee

including compensation for which she may file an application for adjudging
compensation with the adjudicating officer under sections 71 & 72 read with
section 31(1) of the Act of 2016.

The authority hereby directs the promoter to return the amount received by
. Rs. 62,14,028/- with mterest at the rate of 10.60% (the State Bank
of India highest marginal cost ofétmdmg rate (MCLR) applicable as on date

him i.

+2%) |as prescribed under rule 15f°§§§be}5i-laryana Real Estate (Regulation
and Development) Rules, 20 17 fron;x t‘de_ date of. each payment till the actual
date of refund of the amoun*t} W1th1n theiu%elmes provided in rule 16 of the
Haryaha Rules 20171bﬁ.&§’* f A m:
G. Il
compensation of Rsi 10"00 000/ for. causmggmental agony and Rs.

- :ﬁ %I Q‘ '-s 4 -W_
5,10, 00/ x _;«;‘ “\J '-;3 r:_;wy O/

{ ‘@
E._,.. b

irect the respondent party may kmdly be directed to the

Supreme Court of Ind:a in cml appeal nos. 6745 6749 of 2021 titled as M/s

Newtech Promoters arf Hevelopers Pvt.thd V/‘s .S‘tate of Up & Ors. (supra),
has held that an aIlottee IS enntled to clalm compensatlon & litigation
charges under sections12, 14;18 and section 19 which is to be decided by the
adjudicating officer as per section 71 and the quantum of compensation &
litigation expense shall be adjudged by the adjudicating officer having due
regard to the factors menticned in section 72. The adjudicating officer has
exclusive jurisdiction to deal thh the complaints in respect of compensation
& legal expenses. Therefore, the complainant is advised to approach the

adjuditating officer for seeking the relief of litigation expenses.
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F. Directions of the authority

27. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under
section 34(f):

i.  The respondent is directed to return the amount received by him i..,
Rs. 62,14,028/- from the complainant with interest at the rate of
10.60% (the State Bank of lndi’z’@}ghest marginal cost of lending rate

o ]%s prescribed under rule 15 of the

05%': 4|Development) Rules, 2017 from

the date of each paymgnt*uLL Ef}eu;em_al date of refund of the amount

ithin the tlmellne&prqﬁdedaﬁnleiﬁ oT‘tﬁe Haryana Rules 2017 ibid.

ii. A period of 90 days js glven to the respohﬁpnt to comply with the

(MCLR) applicable as on daté

Hdryana Real Estate [Regulat‘f 0

directions given glg tius or '=r and falhng wh1c§1 legal consequences
would follow. | = f"-gé | :., -; %f i g @;
\AANY BN BB AR V) F,
iii. ~ The respondent is further dlrected not _to cr_eate any third-party rights

= B S o

against the subject umt before full reallzatlon of paid-up amount along

e T

with interest thereon to the complamant and even if, any transfer is

g,..,';ﬁ ¥ '§ = ..,'." ‘x.,&..». 1 __3-

initiated with respect to subject unit, the recelvable shall be first utilized

for clearing dues of allottee complamant JA

iy /1
N/}
\ _—_ -‘__.;- l -_J  _— 1R’

£

28. Complaint stands disposed of,
29. File be consigned to registry.

st N
‘S}m/eev Kumm‘ (Vijay Kéfmar Goyal)

Member Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 09.02.2023
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