
HARERA
GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

CORAM:
Shri Vijay Kumar GoYal

Shri Sanjeev Kumar Arora

APPEAMNCE:
Sh. Sanjeev Sharma [Advocate)
None

ORDER

L. The present complaint dated 09 112021 has been filed by the

complainant/allottees under section 31 of the Real Estate (Regulation

and Development) Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules' 2017 fin

short, the RulesJ for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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A.

2.
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obligations, responsibilities and functions under the provisions of the

Act or the Rules and regulations made there under or to the allottees

as per the agreement for sale executed. inter se'

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession' delay

period, if any, have been detailed in the following tabular form:

S.N. Particulars Details
1. Name and location of the

proiect
"Parkwood Westend", Sector-g2,

Gurugram

L
3.

Nature of the proiect Group Housing colo4Y

Proiect area 14.12 5 acres

4

I

DTCP license no. 53 of 2010 dated 10.07.2010 valid up
(o 09.07.201 I
Smt Devki and 4 othersName of licensee

6.

7.

I

RERA Registered/ not
registered

Registered
Vide no, 16 of 2018 issued on
19.01.2018 valid up to 31.12'2019

Unit no. B-203, 2,d floor, tower B

loase no. 22 of complaintl

Unit admeasuring area 1200 sq. ft. of suPer area

lDase no. 22 of comPlaintl

9. Date of flat buYer Z:-tt.ZO|Z (Page 18 of comPlaint)

10. Possession clause 28, Possession
a) Time of handing over the
Possession
That subject to terms of this clause and

subject to the FLAT ALLOTTEE(S)

having comptied with all the terms and

conditions of this agreement and not
complttnce with all provision of this
Agreement and further subiect to

compliance with oll Provisions,

\ formotities, regislrotion of sale deed,

doc u m e n lo ti o n, pay m en!9L!U!9!!1 t
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Il.

L

B.

3.

Facts ofthe complaint:

The complainants have made the following submissions in the

complaint:

That on the representation and advertisement by the respondent' the

complainants booked a unit in the proiect named "Parkwood

Westend" at Sector-92, Gurgaon, Haryana for a total sale consideration

of Rs.34,98,000/- and paid a total sum of Rs.30,17,639/- against it

That a buyer's agreement dated 21.11'.20L2 was executed between the

parties and unit bearing no. B-203,2nd floor, tower B, admeasuring

1200 sq. ft. was allotted to them.

That as per the statement of account dated 01.01.2021, the size/area

ofthe unit in question has been increased from 1200 sqft to 1345

sq,ft.

-clue 
and payabte to the DEVELOPER by

the FLAT ALLOTTEE(S) under this
agreement etc, as Prescribed bY the

DEVELOPER thc DEVELOPER

proposes to handover the possession

of the FLAT within o Period ol thirA
six (36) months from the date of
signing of this Agreemenl.... ...

21.17.2015
(calculated from the date of execution
ofbuver's agreement

Due date of possession

Rs.34,98,000/-

[as per applicant ledger on page 50 of
complaint

Total sale price

Rs.30,17,639/- [as per applicant ledger
60 of complaint

Total amount paid bY the
complainant

Not vet obtainedOccupation certificate
Offer of possession

II I.
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That as per clause 28 of the buyer's agreement, the possession of the

unit was to be handed over by 21.1:12075, but the same has not been

offered till date despite receiving maior sum of money from them'

That the respondent has not even paid any delay possession charges to

the complainants till date and therefore, they are seeking delay

possession charges along with interest at prescribed rate from due

date till actual delivery of the unit'

Relief sought bY the comPlainant:

The complainants sought following relief[s)'

Direct the respondent to pay delayed possession charges at the

prescribed inierest per annum from the promissory date of

delivery till actual delivery ofthe unit in question'

fhe authority issued a noticidate d 17.17.2021' of the complaint to the

respondent by speed post and also on the given email address

atmanansanieev2004(oyahoo.com. mail(Dparkwoodgroup'in The

delivery reports have been placed in the file Despite service of notice

and multiple opportunities already granted, neither the respondent

preferred to put in appearance nor filed reply to the complaint within

the stipulated period. Accordingly, the authority was left with no other

option except to: proceed it ex parte Hence, the respondent was

proceeded ex parte vide order dated0T '03'2023'

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute Hence, the complaint can

be decided on the basis of those undisputed documents and

submission made by the complainant.

Iurisdiction of the authority

The authority has complete territorial and subiect matter iurisdiction

to adjudicate the present complaint for the reasons given below'

C.

4.

I.

5.

6.

E.

7.
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E.l Territorialiurisdiction

As per notification no. l/92/20L7-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana, the iurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the proiect in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

E.Il Subiect-matteriurisdiction

Section 11(4J(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale Section 11(4)(aJ

is reproduced as hereunder:

Section 71,,.,,

(4) The promoter shall'
(a) be responsible for all obligations, responsibilities ond

functions under the provisions of this Act ot the rules ond
regulations made thereunder or to the allottees as per the

ogreement for sale, or to the association of allottees, as the cose

may be, till the convq/ance of oll the opartments, plots or
buildings, os the case may be, to the allottees, or the common areas

to the association of allottees or the competent authoriqt, as the

cqse moy be;
Section 34-Flrnccions of the Authorityt
34A of the Act provides to ensure compliance of the obligotions
cast upon the promoters, the ollottees and the real estate ogents
under this Act and the rules and regulations made thereunder.

10. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.
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F, Findings on the retiefsought by the complainants.

F. I Direct the respondent to pay delayed possession charges at the

prescribed interest per annum from the promissory date of delivery

tilt actual delivery ofthe unit in question.

In the present complaint, the complainants intend to continue with the

proiect and are seeking delay possession charges as provided under

the proviso to section 18(1) of the Act Sec. 18(1J proviso reads as

under.

"section 78: - Return of qmount and compensation
18(1). lf the promoter foils to complete or is unable to give possession of
an aportment, Plot, or building' -

72.

Provided that where an allottee does not intend to withdrow from
the project, he shalt be poid, by the promoter, interest for every

,oith o7 d"tay, till the handing over of the possession' ot such rote

as may be piescribed."

Clause 28(a) of the buyer's agreement provides for handing over of

possession and is reproduced below:

28. Possession:
a) Time of handing over the Possession
That sublect to tems of this clause and subject to the FUT
ALLOTTEE (S) having complied with sll the terms and conditions of
this Agreement ond not being in default under any of the provisions

of this Agreement and further subiect to complionce with oll
provisions, formolities, regislrotion of sole deed doLumentotion
'poyment 

of oll amount due and payoble to the DEVELOPER by the
-FiAr 

ALL1TTEEO) under this ogreement etc., as prescribed by the

DEVELOPER, the DEVELOPER proposes to hond over the possession

of the FLAT within a period of thirty six (36) months from the dote

i7 signing of this Agreement. tf however understood between the

parties thot the possession ofvorious Block Towers comprised in the
'complex 

as also the various common facilities planned therein sholl

be ieody & complete in phoses and will be handed over to the

Allottee of different Block/Towers os and when completed."

Admissibility of delay possession charges at prescribed rate of

interest: Proviso to section 18 provides that where an allottee does

not intend to withdraw from the project, he shaU be paid, by the

13.
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promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced as

under:

Rule 75. Prescribed rate of interest- [Proviso to section 72, section

18 and sub-section (4) qnd subsection (7) of section 191

U For the purpose of proviso to section 12; section 18; and sub-

sections (4) and (7) of section 19' the "interest at the rate
prescribed" shqll be the State Bank of lndia highest marginol cost

oflending rate +2ok:
Provided that in case the Stote Bank of lndio morginal cost of
lending rate (MCLR) is not in use, it shqll be reploced by such

benchmark lending rates which the State Bank of lndio moy fix
from time to time for lending to the general public'

1.4. The legislature in its wisdom iri'the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases'

15. Consequentlyr as per website of the State Bank of lndia ie,

https://sbi.co.in. the marginal cost of lending rate [in short, MCLRJ as

on date i.e., 07.og.2oz3 is 8.70olo. Accordingly, the prescribed rate of

interest will be mqrginal cost of lending rate +2olo i e. ' lO.7Oo/o'

16. The definition of term 'interest' as defined under section Z(za) of the

Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of default, shall be equal to the rate of interest

which the promoter shall be liable to pay the allottee, in case of

default. The relevant section is reproduced below:

"(zq) "interest" meons the rotes of interest payoble by the promoter or

the allottee, os the case maY be.

Explanation. -For the purpose of this clause-
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18.

O the rate of interest chargeoble from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pqy the allottee, in case ofdefault;

(i0 the interest payqble by the promoter to the qllottee shall be from
the dote the promoter received the omount or any part thereoftill
the date the amount or part thereof ond interest thereon is
refunded, and the interest payable by the allottee to the promoter
sholl be from the date the allottee defaults in poyment to the
promoter till the dote it is pqidi'

Therefore, interest on the delay payments from the complainants shall

be charged at the prescribed rate i.e., 1.0.70o/o by the respondent/

promoter which is the same as is being granted to it in case of delayed

possession charges.

On consideration of the circumstances, the documents, submissions

made by the parties and based on the findings of the authority

regarding contrav€ution as per provisions of rule 28(2), the Authority

is satisfied that the respondent is in contravention of the provisions of

the Act. By virtue of clause 28(a) of the agreement executed betlveen

the parties on 21.11.2012, the possession of the subject apartment was

to be delivered within 36 months from the date of execution of buyer's

agreement. Therefore, the due date of handing over possession was

27.L7.2075. The respondent has failed to handover possession of the

subject apartment till date of this order. Accordingly, it is the failure of

the respondent/promoter to fulfil its obligations and responsibilities

as per the agreement to hand over the possession within the stipulated

period. The authority is of the considered view that there is delay on

the part of the respondent to offer of possession of the allotted unit to

the complainants as per the terms and conditions of the buyer's

agreement dated 21.17-2012 executed beflveen the parties. Further,

no OC/part OC has been granted to the proiect. Hence, this proiect is to
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1.9.

20.
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be treated as on-going pro,ect and the provisions of the Act shall be

applicable equally to the builder as well as allottees.

The respondent/promoter is under an obligation as per section 17 of

Act to get the conveyance deed executed in favour of the complainants'

The said relief can only be given after obtaining occupation certificate

from the competent authority. Hence, respondent is directed to

execute the conveyance deed in favour of complainants within three

months from the date of issuance of occupation certificate.

Section 19(10J of the Act obligates the allottees to take possession of

the subiect unit within 2 months frolil the date of receipt of occupation

certificate. ln the present complaint, the occupation certificate is yet

not obtained. The.respondent shall offer the possession of the unit in

question to the complainant after obtaining occupation certificate, so it

can be said that the complainants shall come to know about the

occupation certificite only upon the date of offer of possession'

Therefore, in the interest of natural justice, the complainants should

be given two months time from the date of offer of possession. This

two months of reasonable time is being given to the complainants

keeping in mind ihat even after intimation of possession practically

they have to arrange a lot of logistics and requisite documents

including but not limited to inspection of the completely finished unit

but this is subject to that the unit being handed over at the time of

taking possession is in habitable condition. It is further clarified that

the delay possession charges shall be payable from the due date of

possession i.e.,21.1L.2015 till the expiry of 2 months from the date of

offer of possession or actual handing over of possession, whichever is

earlier.
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21. Accordingly, it is the failure ofthe promoter to fulfil its obligations and

responsibilities as per the agreement dared 2l.ll.ZOLz to hand over

the possession within the stipulated period. Accordingly, the non_

compliance of the mandate contained in section 11(4J(aJ read with
proviso to section 18(1J of the Act on the part of the respondent is

established. As such, the allottees shall be paid, by the promoter,

interest for every month of delay from due date of possession i.e.,

2L.L1.201,5 till the date of offer of possession plus 2 months or actual

handing over of possession, whichever is earlier; at prescribed rate i.e.,

10.70 o/o p.a. as per proviso to section 1g(1) of the Act read with rule

15 ofthe rules.

F. Directions of the duthority
22. Hence, the authority hereby passes this order and issues the following

directions under ,iection 37 of the Act to ensure compliance of
obligations cast upon t}le promoter as per the function entrusted to
the authority under section 34[0:

i. The respondent is directed to pay interest to the complainants

against the paid,up amount at the prescribed rate of 10.70% p.a. for
every month of delay from the due date of possession i.e.,

2L.t1.2075 till actual handing over of possession or offer of
possession plus two months, whichever is earlier, as per section

18(1J of the Act of 2016 read with rule 15 of the rules.

ii. The complainants are directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period;

iii. The arrears of such interest accrued from Zl.li-.2OlS till thedateof
order by the authority shall be paid by the promoter to the allottees

within a period of 90 days from date of this order and interest fork
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every month of delay shall be paid by the promoter to the allottees
before 1Oth of the subsequent month as per rule 16(2J of the rules;

iv. The rate of interest chargeable from the allottees by the promoter,
in case of default shall be charged at the prescribed rate i.e.,70.700/o

by the respondent/promoter which is the same rate of interest
which the promoter shall be liable to pay the allottees, in case of
default i.e., the delayed possession charges as per section 2[za) of
the Act.

v. The respondent shall not charge anything from the complainants
which is not the part ofthe buyer,s agreement.

vi. The respondent is directed to execute the conveyance deed in
favour of compiainants within three months from the date of
issuance of occirpauon certifi cate.

Complaint stands disposed oi
File be consigned to registry.

V., -
(Viiay KunGr Goyat)

Member

Haryana Real Estate Regulatory Authority, Gurugram

Datedt 07 .03.2023

Complaint No. 4379 of 2021

/.3.

24.

Kuma
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