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BEFORE THE HARYANA REAL ESTATE REGULIITORY
AUTHORITY, GURUGR]4M

sh.Avinash chandra sw"in s/d Ana0
chaBn swainThrouSh hlr.rorneychtun

R/o -r v,[]se\^ 1] P'nnerHrron
l.ondotr H.rs s,\r Unitcd (ingdotrr

---l

\l 5 nriri 5h: m: tqdv.!.Fl

1. Th3 pre!ent .onplarnt hasbeen filed by the complainanr/:Io(ee

thlough his attorney chehr Kunar undersedrotr 3l ol rhe ReaL

E$ata (Re3ulalon and DevelopmeirlA.t,20l6iin shon rh.A(l
read with rure 29 of the Haryana Reat E*ate {Resulation and

Developmentl Rures, 2017 lin short, lhe Ru]erl ror violalon or

sdren r1t4l(a)orthcAdwherern tr i: inter atra pres.rib€d thar

rh" p'oho'- .hrll bp r"\pof\oe o, rt oo B,uon.
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conside.aiion of Rs 2,13,51,409/ . A bookinS amounr ol Rs

1,00,000/ ahd Rs.4,30,000/ was paid by him

The buyer's agreenenr was executed bstseen the p)diss on

14.07.20l4.Theunir was to be detrvered by a {Fourl ye.B trom

the datc of re.e,pr of rhe 1a$ ofan rhe P.ored Approvah tor thc

.onmencehent ordevelopmenr of thevi[a rrom rhecovernDenra]

authorities or wrhD such other tineLLnes as may be dtre.ted Ly

rhe.oncemed covernmental authorities The due date .annor be

d. ca ed.h.,ompt" dn' t "\ .t. 
."J) pd o " ".o...rp

Thardespite payinsan amounr so h{h, theaLlotmentorthe unrt rn

qucniotr was caDcelled by respondent on 27.04.2017 ,s rlr
complainant railed b nake thd paymenr or the dehand whi.h !e.r
raEed durins that iime Si.ce the address orrhe.ohplainant was

.5dno"o a1d a,{u.r..Fc.P h4

hir,tron, the respo.dent regardinB hakins paymenr of the

rhr tomPrr, ! rd'dtu 
'..P.edn/Pmr,t 

.

respe.t of mak'ng payment olthe in$alnenr amount

Th)t thc respordent rsued a cheque of Rs. 6,ri2,623l- d ed

10 06 20?1 and ihesame was.sc.ivedby the.ohplainair after the

lapscortime ror the cheque ro ger encashed.

Th thr complainant is asErieved by the fad rhat the respondenr

has r riSht ro dedu.tonty theearne$ moneyollooi fron rhepaid

ahount and refuhd the remaining balan.e atonS with i.te.e*

That die .omplJrnant alLoreehas fiLed the.ohptainifor refund

R€li€rsoqht by tbe complatunisl

rc",el.hw$4"i;;l
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],he a.ponde I bl
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I D.,e.. e resoond"nr- burtder ro retund lhe odro,prmouiro. n€pl, byrerhrd€hr,
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Limitation Act, 1963 shall b..oh. appllcable by virlue ol S..tion

29[2] and Semon 3 ot the Limua(on A.t, 1963 ald iiis ret*antto
read the abovemennoned aovlsioDs of the Limitabo. Act in the

li8ht ofsection 33 ofthe RERAAd20t6.

1s Ther.rorc, it cabundantLy.rearrhaithe parod of r.mhrion shrl

bedee'-dd obr.j.d. 
".f.ra.l" ' 

d'h" 1 d, 'hq"."
cmeL dion by the respmdot the period of lLmir rdi, LiD th s

cas. arso commcn.c on thc date th

wouldendorthedare3yeaBharcel.DsedfromrhedareLLm ion

16 Thrltherighttosueie causeofacdon,if any,shouldhivei..ruel

.o.l ",ompl" dnr 60r -adrpor," 1"llanor 
"ll,yadr. 

."
more than 3 yeaE has elapsed, the preseot .o,nplaint is not

mai,tainable bcfore the Ld Authorliy lts is the duty ol rhu Ld

Authoity to dismiss su.h.ohphins iled biyond thc peiod or

limitation on.erhe penod ol3 ysB has expned, the daim olthc

allo(ee is not frrLntrinable before any forum LncludLns thc .vLL

.ourE rnd dre coNuner foruE,

17.Thar in rhe ixtanr.ase, the cancsrlarion le*er wrs Nued on

?9.04 2017 whi.h was prior to th€ s.ction ll ot RER{ Ad.omLtrB

Lnro rorce lhe .an.ellation Leter derny pmvides vanotrs hca.ls

undd which rorreiure amount has been.alcul.ted'i ac.ordan..

e PBA Hence on.e rhe .rdron

asarnn whi.h rhe.omplainr is being riled had beeD,iniated pnor

to the coming into foi.e ofthe R

.halLcnaed on the paraD,ereE pres(Lhed in the Ad qhich rvert not

errorceible as on the dnte when t
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Hen@, th. cause ol action beiu hu.h p.ior to the enfor.eabtlty ot

th. provisions ofthe RER]{ a.r, and the sme. not be aDDIied to

for asce*aining the lqalrty ald vatidity of su.h an actio..

l3 Thaithccomplainanrh.ubeeninblatanrviol.rionof sc.non r9(61

on hm. asain* d'e $le conrdcEtioi anoutrr pryable towards tlE
Plor desprte muLtipre renindeE sent to hiDr iI rhE 

'egrrd 
The

.ompl,'fanr has optcd ror DevetopDenr Linked plan and rh.

respondent ac.ordLn3ly raD.d the de'nands on xchrevemrnt or

rclevant mirenones. Howover, nor a singte Ln*ithenr has bccn

pa on time by ihe comptatnant dd only rh.ee in$atnetra had

beenpaidaspcrtnepaymentpLh.Fudher,tom040920r4 tlrc

payDrenBhavebeenomptetetydopped rtLssubnnnedttrrtall th!
demandsEisad byrherespondenrwe.s*.icdyasper rhepryment

sch.duleannexed wth the PBA dated 14.07.201.1.

19.Th the lan payment €.ive.l frod rhe compl,nnrnt lvas on

0409 2014 and that roo after the respondent was.onnG'icd to

rnd m hple remjndeB b rhecohplahant due ro the peB nent

deL.lr on hh pat Aner that the responde.t .orrintred ro send

demaDds rnd reminder lettes to the .onplarnrnl (o pay thc tlues

vide.ommuni.ationsdared02 12201s,29.12.2015,2r 0t 2016

0402 2016 03 03 2016,01,042016.,2s.04.2016,09 05 2016

1606 20r6,0n 03.2016,23.03.2016 !nd I I11.2016 r.sp. ivey

sin.c, ure.onldainant uuerly faled in his obligarion to pJy rhe dtr.

innalncnc, the rcspondeirwasleft wLth no optioi but to.trn.el
.\" ,,. .o' r'llo.m i.4nt
ac.o.dan.e with the:greed terms and.ondrLotrs o, rhc pBA and
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Proriroial Allotnert Leter 'Iherelore the provis,oral allotmcnt

was cin.elledvide Lerer dated27.04 2017

2o.That therp is no delay ln complenon and d.velopment oI the

Proje.r That rs per Atrcle lX Complerioi olthr Prorlct,, rhe

re5poDdenrwas to.onplete the deve ophentofthe Prc,.dw hLn

apptuvJLs lor the .ommen.ement ol devclopmcDt ot thc pqefr
rron, the CompetenrAuthoritiesorwthLn su.h othertihe ies is
may bc dnectcd by the DcTcP.The lad projedapprcval obbiDed

by the responde.t u!r the Zonins itan ror the sad Prolecr, whi.h

was aDproved by the Conpeteni ADlhonty otr 0s r r 20r5

Thoerore, theduedateolpolseasios6O5.ll 2019.

2l Th dEpat.onplerioncerti6caterortheprojectwhere,ntheplor

as E.eived on 3107 20r7 Le

mudr berore ihe due date as pe.ihe PBA.lt is submitted that the

relevant pan.ompl.nodcedifi .ate b0,n3 o&ained, the ft spond.Dt

has ofrered po$e$ion to the respedLveallottees and the mrny ol

allo(ees have !keady a.cepted po$e$'on orther plots

22 T\,( e\"n o' l.e'!a,l.e, wi'houl prejud,e ro.-y orLre-.rbmr\ o

nade herein, 
'fthe 

due date is.alculated from the dare ofrhe PBA,

the PBA was.xe.ut€d with the co

the due dite ol cohplenon.omes out to be 14.072013. H.n..

rheres no delrybythe Respodent even upotr.aLculat ng!)re due

23 That as pertheclause 2 ofAdi

eveitdf def.'ul1 on the pdof thecdmph,nant, the respondent shaLL

hav! the isht to terminat. the PBA

plotundeianonceio hinandthe'espondent:hallbcentitledro
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lorlcit the amount of earnen honey and orher non refu abc

amouna Itislhorelevanrronoteth theEarnesMoneywasaLso

defiDe,] in the BookrnS ,\ppLication signed and subfrnted by the

.omplainant. Hen.e he was aware or aLLthe rerns orrlLotment

r.lL,dilg the obrigariotr to mako timely paymen6, the

.onsequences of delault and the cakuLation o, the amourr or

Ean'sn Money upon ciD.elation

mak,ng asingle paymetrtro dre respondent

24.rhatBmkerase fo. ihe plor arroEJd h the omphinadhA atre:dy

beetr pJLd to thelon.erned brcker whnh is noi relurdable even

arier ths Prot has beetr.anceled Fu her ilthc.a'.cLLed ptor s
sold in the tuiure, th.! again brokoEae has to be prLd by thc

respotrilent.o thecon..rned broker, iresp..live orpayNnr Ln rhe

pa$ is the broker wlll asai. he lnvestinq nme and relources ro

idenriry new prosD€.dve allofred. Th.reforq the said .harqes h:ue

2s That rmrlany the ma*enI3and advrdsins ree in.uned on the

plot ror allotment ard sale to tne.ohplainant has been deduded

as thesc cxpendibrres have lo be agatn inorred td Locat. and

iddtrify new prospedivc allonees so that the.rnceued Pror hry b.
r..aLLorcdatuerh. whetrthesaidplorwasresoLdintheyearz02r,

the respondenr seht a.hequ. orRs662,623l ro the ConDLrLnrnr

whrch was disparched on 09.04.?0

pmscnt.d ror en.ashmenr rron rhe etrd of the.ompLainant.

26 That sin.e the .heque previously senr was not en.hased by the

.onplJinant and thc mspondent being prudenr sent a \e.ond

chettue dared r6062021d|Rs 6,62,623l tohin hNr!(her
subn'itted thrt the rcspondent also senr an email nnmarns thp
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Complainant regarding rclund and dispatchm8 oIth. cheque, to

whj.h heh6not repliedoracknowladE.ddlldate

27.Thar tl'e.ompLninant had neve. inrtmated the ftspondent oratry

!uch chan8e ii addrs Thererore, thecomptarnant was hinEatrin

23 AllotheraverDcnbmadeinthe.ompla,ntweredeniedLntoto

29 copEsorallthe relevant do.un.nrs bave been hLed a& plJ(ed on

re.ord Their authenlicty 6 noi lu dlspute Hcn.e, the.on,pli'ir
can be dsnied on the basirSflfrXl{ndisDuted do.uhenrs and

subinnrons m:dc by theparties.

L lurls lcrlotrof rheauihorrt4

30 The pLer orthe respondent re3a lns re,edion or.ompLaN oi

smtrnd or juirdi4ion sandsrelected rteauthority obs.rvcs thar

ithastsitoialasvcnassubje.rmare, jurisdic!oitoadludi. e

dE present complaLntlor the reasons glv?n heLow

s.l rcrito.ia I iurisdiction

As per notifi .arion no. 1/9212017.1TCP d.ed 14 12 2017 nsu.d

by Town an.l country Pranning DepartDeit, the iurisd.ron of

Rerl Esbte fteguhtory Aurhoaty, cu.usram sharr bc cntire

offi.es ,tu.!ed Ln

Curu8r.h.ln the preseit.ase rhe prcjed in qustion k sitded
$ h. 

'h" 
pl".1.nB r"" or CLIB dm d .', I I , 

'. 
f, 

'- 
.L

authonty has .omplete te ioral rurhdicqon to dea utrh rhe

E. n strbt.d hdrertud'didion
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31.Sstio. 11[4Xa] of theA.t, 2016 prcvidesthatthe p.omot€rsharr

be responsible to the alloftee as per agr*m.nt fo. sale, S{tion

11t4xal isrcprodu.ed as hereunder

tl) fi. prcn 4shdt

1o) beresparrbhh.dlada rcr 64nr i4
ard I'nd)o6 rld{ ht prcr,on! at66 Aa q d?

dbtt' 6 N' rt o{4n4r h, sb, b 6?
asudrt.n ol dtad*\. Q tu aa nay be. tt re
aNq @aldtdea. ,e 

',ltaBotbur 
\{,^

th. rs anon rtrt,a$ t r\-,.rdp?krr t hqtt,

kdia 3lrundw ot6. adonq:
34(l) oI the Ad lrtid* to aal .anprqtc ll

3z So,nviewortheprovisio.sortheActquotedabove,rhe:uthonry

has .ompl€te iurhdidlon ro decide thecooplaint resadins noi

.omplian.e oJ obliSarhDs by the prchoter leavins A,d.

.onpetrsalonwhl.htstobedecidedbytheadludnantrgonce r

purued by the .ohplainart at a later sEge

33 ruths, the authoiity pro.eedi,g wnlr the

.omplai,t and to sranr a reliefof r€rund in the prcscnt mattr in

view of the rudgemeit passed by drc Uonble Apex Coun ii
eB Pivdb Li ibd vssbk ol

u.P. and oB. 2o21.ro22t1) RcR(cl3s7 and reuero@tl th ase oJ

M/s sana tteottoE Pttvae Ltnned & o.het vs unton oJ hdta &

oth*s sLP (civit) No- 13oos oI ,020 dqided on 12-0s-2022 ond
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"36 hh the 3ch.ne ot d. A4 ot N eh a ebt.d
Ghcne hos btu nod. ond aktq noE ot eMt aJ

ord o.tlldtddaa qtu t 'n tuolr ctns od B krt
,r4tad, nbd, .Mohl
.olitut tudirc ole.no613 aa le.kao mn|*
* d. ahrd dno,,r * d,idra ,ot.-t ,t.wt
bt tuttd dd,*, ot poesoa, ot ,.iot. otd
hktd ttg@ thtuNutoturyalhodu,ri.} ho,
ttu pw b.,onh.onddcktqi.d2orhn oIo
@nplrlnLAld.yNlnqwtanao$boeu.don
oI s.tt@ tht td.I ata&ldst@ @aqantan ond
hkryt drp urb*,t@r2, t4 r3ond te,t^"
odpdtaag ofr4,lY*t
e.@. t 

";d 
;ffi-lr,t d, A*,id;

!{;:::w*Miry,ij.i:\,*
r,:#{W,1ffiX&Yffi;
tu d+6tp,",&dah"A!1r-,\,$ tu- 1I

"m;;:;ffii[ffi;i[l:;:
::J::::tTi::s##ry"6rnd 

Df r dm'un,

F. Frturinsson rhe relr€Isoushtby th€(ompt.lnrnr:

F.I Di.edthc rcspond.nt - bdld€r ro refud n!€ patd-upahounr

3s The.omplainant alloreebookedarerdentialplotintheproiedof

the respondent named as'1he weisrties' uared rt sedor 103

4 Cu'.eao!, Haryana tor a rorat saLe considerarion ot Rs

2,13s1,409/ The allotment or the unr was nade on zs lt 2013.

The, burr's rsreenenr was ex€cuted between the parties oi
1.107 2014and theduedateforc.mptstion of theproredandofrer

oI pose$ion comes to 0s.0s.2020, raken from the zoninB ptai

approvaL grantedon0s 11 2015.
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36 The respohdent $rded raising payDent demandt from the

.omplainant fron the year 2016 but he defauked to make the

paym.nh. The.omplainanlaLlottee in toral has hade ? payment oI

Rs.62,77,177l The respondeht sent various demand letter and

o 4212.2a1s, 291zza1s , 21ar2o16

04.02 2016, 0303 2016, 01,04,2016, 25.04.?016 , 09 0s 2016

16.06 20r6,03 032016,2303 20

nr of the plor vide leGr d ed

27042017. ',r'he.onpletion conl6cate ol rhe tower where the

7 Arter .trn.ella.on or albtted unn on 2704 2017 the.ompL.'inant

filed the present.onplainr on 3105.2022 re" aiier gap or nore

than s y.an and thur is hared by the linitanon The authorty

obsrrves that the .ase ol the .onplainant h not rsainn d,a

erftell.tLon leter issued way back as oh 27.04.2017 as the sai,e

.antrot beagitited as complalht wis fiLed af&r more thrn s yea6

seLL beyond the limiiarion penod.

nt dated bar dDt d'e respofdenr

has scnt the .hequ. for .gtund o, Rs 6,62,000/-oi t0 06 202r htrr

.d ror'" a..d b\ 5'm du" ro,hJtrsp or ro.e.. " .1 " r, . g

den,ntrton. The nght df allotee peEkts aid is not bar.d by

linta.onasrherefund.heqtrehasbeenissuedorlyoil006202l

Thc rcrund should be granted after dedudion of 10% ea,tre*

money ind Lnreren from thed*eof.an.ellaton

3s Tl'e .otrnsel lor rhe respondenr nded thar rhe .bove prot was

paymerr of the outshndrig

rn$ilhents by ihe allotee despite

and the ra* paymeDt was made onty oD 0409.2014. rhe



HARERA
G!NUGRAM

can.ellation is PRE REM aM the hddsl agreement 3s we as

regulationl of the Ad do not rpply as.aD.eLLltion uis hld! oi
270420r7 and the respondent 3rter dedudLon rs pe. buyers

agreemot htrd issued rhe refund cheque tfits vJtrdq date has

expired, the sime.an be rtn3wed The .omptainr 6 b.trrtd by

lih anonand the rcfLnd maybeconsidered onLyin tcrnxofsEA

40 Thdirispenin.nttomentionherenurd,e..ncell*ron'snotPRE

REkA rs the.xncella.on was done on 27.042017 aid.he nme

was po{ RERA Moreover, a perusaloll.ttE dated 27012017

btrilder to ihe .ohplai,ant (an.cLLins u,e

illotie ol the subied Gn.enr.oi lhe

rensinder amount aiiar forhiture otRs 57,42,091/. was not scnt

to the allott.e. Th?f h a spe.in. re.ihl wirh reSird ro rerurdJble

amounl provd,nSthat The €lundable amou ilanyshaLLbep d

to you only rltdr resale of the a

ern.ell.tion, the rehainhg adoun

therespondenl builderatulrhesa

pay .he'tue d ed 2402?0Zr followed by a remi,de. datcd

30.062021alonswitl an a.counr pay cheque aM both rerrr ned

beLns un.ashcd leatrins to fi rins of the prcsenr.ompL!inr

41 The Hon bleApexCoudoirandin G*s oI Mouta Bu vs. union ol
Indnt (1e7o) 1 scE e23 oDd sirdat t{,8. Ran chan tru Ral un vs.

sarah c. uts, {2016) 4 scc 136, h

in.reolbretr.h oflontad mun b

in rhp Dsrlre or penarry, dEn provEors oI rhe se.tron 74 or th!

conrad AcL r372 arc arnded and rhe prity so forferLns mu*
pro!e rhea.hraldamages suffered by ir.



* HARERi
{! er,nuenar,l

42 E!€n ke€prnC nvlew,rheabove nentjonedprindplestaid down hv
the Ho!'bl. Apd Cou.r of the lan4 the Haryana Real Esrae
Rruuhbrya(ho,rty crugBn {Forlerure of.arnrn monq +
the burlder) Reaulahois. 201g, fram.d Fgutauon pr@dmsd

AMAUNIAF EARNESTMONEY

the Reol *b4 (Regulahans ond
2016 w3 difeEn. Frauds wqP

th? Iotleitue onutu oJ k. Nmei none! sha not

bp noltanswh{e ttuarz jdnaffi?ttrt,nn ptarI nodc br the buitth tn a untat?tat .-,_ 
"i 

,r," i_.,
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