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BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.: 6620 of 2079
First date ofhearing: 22.O1.2020
Date ofdecision: 31.o3.2023

Rakesh Khurana
R/o Hno. 433, sector-13, Kurukshetra, Haryana Complainant

Ansal Housing & Construction
Office address: 15 UGF, I amba
Road, New Delhi- 1100 Respondent

COMM:
Shri Sanjeev Kumar

APPEAMNCE:
Shri. A.P. Viih & Mande Complainant

Respondent

been filed by the

Smt. Meena Hooda (Advo

1. The present

al Estate (Regulation

with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 20L7 (in

short, the Rules) for violation of section 11(4J[a) ofthe Act wherein it is

inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions as provided under the

provision of the Act or the Rules and regulations made there under or

to the allottee as per the agreement for sale executed infer se.

A. Unit and proiect related details
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2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sr.
No.

Particulars Details

7. Name ofthe project 'Ansal Highland Park', Sector 103,

Gurugram.

2. Total area ofthe project 11.70 acres

3. Nature ofthe project 6$ Group housing project

4. DTCP license no. I ffi.on a^ra 72.04.2072 valid up to
ko2o

5.
\4/s ldenlil.Y Buildlech Pvl. Ltd.

N,tme ol ltcensee
I N't /s eero cold Chemicals lnd ia LLPi'

6. Recistered/lot re{r."r"d'*| .t,
' (t

lll

Registered

LHL". re of 2o1e dated

fi(f toso.rr.zozr
Vide
01.0 4

reI
20

listri
19v

7. Unit no. INI

si
;-0

VH." 
"r.r^ant 

at Ds. 4 or
I

B. Area ofthe unit '&&"-

XX,& tr
r tnt'

ttv\)*-/'rc24.ft.

il"s][t$f, Jt complainant at ps. 4 of

*ofPfr$lt\.i:1
9. Date of execution of buyer's

agreement
}off.rDs3A t\ /t
M7t$d-il,l,ll tomprainant at ps. 4 or
complaintl

10. Possession clause Clause 37,

37,The developer shall offer possessionofthe
unit any tlme, within a period of4g months
from the date of execution of the
agreement or within 48 months from the
date of obtaining all the required
sanctions and approval necessary for
commencement of construction,
whichever is later subiecttotimely payment
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3.

Complaint No. 6620 of 2019

Facts ofthe complaint

The complainant has pleaded the complaint on the following facts:

a. That the complainant Mr. Rakesh Khuarana is a law-abiding citizen

and residing at h. no. 433, Sector-13, Kurukshetr4 Haryana and had

booked a unit in the project of a respondent namely "Ansal

Highland Park" located at Sector-103, Gurgaon. It is submitted that

of all dues by buyer ond subject to force
majeure circumstances osdescribed in clquse
32. Further, there shall be a grace period of
6 months allowed to the developer over
and above the period of 48 months as
above in ollering the possession ofthe unit
(Emphasis supplied)

[taken from the comploint no. 1612/2018
w,r,t, the same project against the some
respondentl

Date of sanction of building 76.04.2013

Due date ofpossession

months from date of approval of
i.e., 16.04.2013 as there is no

roof of BBA in the file + 6
period allowed being

Delay in
possession
this order i.

alleged by the
at page 4 ofcomp 69
Total amount paid
complainantf,s ErHreqger ar !aqE.
complalnt.

v4,7so/-

ERA
0ccupation Certificate Not obtained

Page 3 of 24
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the proiect has been on halt for several years for the reason best

known to the respondent and the proiect has not been completed

till now.

u. That the respondent 'Ansal Housing Ltd' fformerly known as Ansal

Housing and Construction Limited) is a company incorporated

under the Company Act, 1956 and is claimed to be one of the

leading real estate companies in the country' The respondent

21, Barakhamba Road, ntral Delhi - 110001 and had

launched the proiect " nd Park" located at Sector 103,

Gurgaon.

That the resp I representations of its

proiect to th k its project "Ansal

Highland P

had made

n. The respondent

architecture and the

Iandscape of

d. That relies on the respondent comPanY and

bv the resDondent through its

RA;, vide application

booked in the project of the.respondent ,c,ompany for allotment of

3BHK-3T. It is pertinerit'to rienti6nt here that in lieu of the

application the complainant made a payment of { 1,75,000/- vide

cheque no. 03 514 datedz7.O5.Z0l2 to the respondent company in

the form of booking amount.

That thereafter the respondent company accepted the said

application for allotment of flat and thereafter the apartment

buyers' agreement was executed betlveen the parties inter-se for

l"

tuated in Sector-103,

Page 4 of 24
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agreement, sent the duly signed apartment buyer agreements

(both originalJ to the developer after receiving them from the

developer within a stipulated period of 30 days. As per clause 6 of

the agreement, the said agreements have to be signed by the

allotment of above mentioned flat for

{ 69,34,811/- on 10.07.2013.

That the complainant, in compliance with clause 6 of the

developer/respondents an ofthem was to be returned to the

buyer/complainant ed. Thus, it is the duty of the

respondent/developer e the original copy of be

agreement after loper to the complainant.

But the d vide the duly signed

agreement

developer

providing th

g. That the com

amount ofthe fla

from time

construction

us, the respondent

agreement by not

yer/complainant.

d the consideration

cribed by the respondent

above said unit as Der the

Rod[r,*", inctuding the

booking amgurrt 1 
pffi fi ypfAf{0/- Fgflinst the above said

consideratiok7lJt6!il"\.Aptf ffi l)/u"rop"..

That the respondent/developer neither returned the duly signed

agreement to the complainant nor informed in this regard. It is

pertinentto mention here that when itwas also not informed to the

complainant regarding his allotment, the complainant approached

to the respondent/ developer to know the status of his unit and to

bring the duly signed agreement, but the official ofthe respondent

Complaint No. 6620 of 20

consideratio
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l.

did not give any satisfactory answer to the complainant. The

complainant then came to know from the person who has also

booked the unit in the above said project that the project has been

on halt for several years and still now the proiect is not complete.

That the complainant has diligently paid the above-said amount to

the respondent, believing that the money was being used to

construct the flat. Much to the shock and disappointment of the

respondent as they ate failed to complete the

construction of the flat failed to execute the agreement

with the complai the complainant was not

interested to flat now, hence the

complaint No. 6620 of 2019

installments to the

tion amount.

complainant

responden

i. That the com ofthe respondent to

the complainant is

withdrawing fro stoppage ofthe project for

non-perform.gtcg o[ eement. But the officials of the

respondent the request of the

er officer. When the

respondent, they didcomplainant

not give any satisfactory answer to the complainant regarding to

repayment ofthe said amount.

That the complainant has the right to withdrawfrom the above said

project as per section 18 of the Act and is entitled to the get back

the deposited money with the interest against the above said

project. Thus, the respondent was requested many times to return

Page 6 of 24
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C. Relief soueht bv the comnlEi llF
+. rhecompri*"":H"ARERA

- 
l"*J."" "€uHlS$r{Al\fl"inant aronc wif the

b. Compensation.

5. On the date of hearing the authority explained to the

respondents/promoter about the contravention as alleged to have been

committed in relation to section 11(al (a) of the Act to plead guilty or

not to plead guilty.

D. Reply by the respondent

Complaint No. 6620 of 2019

the deposited money by the complainant against the above said

proiect along with interest as per law.

That it is pertinent to mention here that the respondent played

fraud upon the complainant by receiving the payment for the said

project from the complainant even when the respondent has no

license at his name regarding the above said project. The

respondent with malafide, dishonest motives and intentionally

cheated and defrauded th lainant by receiving the money

from the complainant ting any kind of agreement

with the complainant o ng any possession of the said

unit.

m. That it 1s sub aid circumstances it is

just and n leased to direct the

respondent unt deposited by the

complainant

interest @ 2

th compoundable

n be awarded to the

complainant for ental agony.

Page 7 of 24
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6. The respondent has contested the complaint on the following grounds:

a. That the present complaint is neither maintainable nor tenable by

both law and facts. It is submitted that the present complaint is

neither maintainable nor tenable by both law and facts before this'

Hon'ble Authority, hence, the present complaint is liable to be

dismissed on this ground alone.

b. That even otherwise, the complainant has no locus-standi and

cause ofaction to file the t complaint. The present complaint

is based on an erron on ofthe provisions ofthe Act

as well as an incorrect ng of the terms and conditions

of the apartment, L0 .07 .2073 , as shall be

evident from Ilowing paragraphs of

the reply.

any registered under

d office at 506,

Indraprakash, Delhi-110001. The

present reply is ndent through its duly

That the

the com

rerared to ri.f TtT n f fPi $,?t i( ff 
,01 2, received from

the Directortdeh&hl) Y6S/ &\ Co hffl Planning, Haryana,

Chandigarh (DGTCPJ over the land measuring an area of 11.70

acres falling in the revenue estates of village Tikampura, District

Gurugram and is the part of Sector'1o3 of Gurugram-Manesar

Urban Development Plan-202 1.

That the relief sought in the complaint by the complainant is based

on false and frivolous grounds and he is not entitled to any

Page B of24
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discretionary relief from this Hon'ble Authority as the person not

coming with clean hands may be thrown out without going into the

merits ofthe case.

e. That the complainant approached the respondent somewhere in

2012, for the purchase of an independent unit in its upcoming

residential proiect "Ansals Highland Park'situated in sector-l03,

Village Tikampur, Gurugram. It is submitted that the complainant

prior to approaching the ent, had conducted extensive and

independent enquiri project and it was only after

the complainant was with regard to all aspects of the

project includi pacity of the respondent

to undertake t the complainant took

an indepen urchase the unit, un-

influenced i

Afterwards, n form applied to the

respondent fo it in the project. The

complainant, in p aid application form, was

no. KINRS-0201, admeasuring

Park, situated at

Sector-103, Gurugram. The complainant consciously and willfully

opted for a cJnliru*ion linked plan for remittance of the sale

consideration for the unit in question and further represented to

the respondent that the complainant shall remit every instalment

on time as per the payment schedule. The respondent had no

reason to suspect the bonafide ofthe complainant. The complainant

further undertook to be bound by the terms and conditions of the

application form and apartment buyer's agreement as well.

Paee I of24
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g. That despite there being a number of defaulters in the proiect, the

respondent itself infused funds into the project and has diligently

developed the proiect in question' It is also submitted that the

construction work ofthe proiect is swing on full mode and the work

will be completed within prescribed time period had there been no

force majuere.

h. That without preiudice to the aforesaid and the rights of the

respondent, it is submitted the respondent would have handed

harmful to the Dublic atJaree without.admitdns anv liabiliW. ADart

rrom these,kZ"ilJ{,U,f7[ {rtil"Vlr;","in ra.to., to

delay in giving possession to the home buyers as demonetization

caused abrupt. stoppage of work in many projects. The payments

especially to workers to only by liquid cash. The sudden restriction

on withdrawals led the respondent unable to cope with the labour

pressure. However, the respondent is carrying its business in letter

and spirit of agreement as well as in compliance of other local

over the possession to

no force majeure ci

respondent, ther

absolutely b

orders da

Hon'ble Pu

petition no.

of water was

process, simul

Hon'ble National

excavation

Complaint No. 6620 of 2019

ant within time had there been

beyond the control of the

ircumstances which were

e respondent such as

27.08.2012 of the

passed in civil writ

e shucking/extraction

ne of construction

ent dates passed by the

unal restrainins therebv the

;f,|,1[**; worse, maybe
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bodies of Haryana Government as well as Government of Haryana

or the Centre Government, as the case may be.

That, it is submitted that the complaint is not maintainable or

tenable under the eyes of law, as the complainant have not

approached the hon'ble authority with clean hands and have not

disclosed the true and material facts relates to this case of

complaint. The complainant, thus, have approached the hon'ble

authority with unclean h nd have suppressed and concealed

the material facts and ich has direct bearing on the

very maintainability of complaint and if there had been

disclosure of the oceedings the question of

entertaining ve not arising in view

ofthe case I

reported in

idu Vs. lagan Nath

e Hon'ble Apex Court

of the land material facts and

documents the opposite party, but

also upon the H er and subsequently the

'ble National Commission in case

$&*{yar,"ai bearins RP

,ffi 'j:.'j,1ffi*trifi y"#ltrSltlte,ru,hor,esa,i,yor

the allegations advanced by the complainant and without prejudice

to the contentions of the respondent, it is respectfully submitted

that the provisions of the Act are not retrospective in nature. The

provisions of the Act cannot undo or modiff the terms of an

agreement duly executed prior to coming into effect ofthe Act. It is

further submitted that merely because the Act applies to ongoing

Page ll of 24

titled as



HARERA
ffiGURUGRAM Complaint No. 6620 of 2019

projects which registered with the authority, the Act cannot be said

to be operating retrospectively. The provisions of the Act relied

upon by the complainant seeking interest cannot be called in to aid

in derogation and ignorance of the provisions of the agreement' [t

is further submitted that the interest for the alleged delay

demanded by the complainant is beyond the scope of the buyer's

agreement. The complainant cannot demand any interest or

compensation beYond the and conditions incorporated in the

agreement. However, aw as laid down bY the Hon'ble

Bombay High Court tled as Neelkamal Realtors

Suburban PvL ublished in 2078(7) RCR

(c) 298, rhe I lopers has been given

on while complyingU/s 4 to inti

the provisio opined that the said

effect instead ofAct named

retrospective. above said citation are

very much re

asreement. nlrff91iTrYry2\f\"tr* anv interest or

compensatioh'bd],br{d ihM#ahh 6oiditldns incorporated in the

agreement.

That without preiudice to the contentions of the respondent, it is

submitted that the present complaint is barred by limitation' The

complainant has alleged that due date of possession in respect of

the said unit was fuly 2Ol7 , and therefore, no cause of action is

arisen in favour ofthe complainant, and thus, the present complaint

It is further submitteElnelfffrf interest for the alleged delay

demanded by the complainant is beyond the scope of the buyer's

Page 12 of 24
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is barred by law of limitation and the hon'ble authority lacks

jurisdiction. It is also a conceded and admitted fact that the project

related to the present complaint has already been registered with

RERA and more than 250 buyers have already been settled,

meaning to say that demands of more than 250 buyers have duly

been satisfied by special window for affordable and mid income

housing ISWAMIHJ investment fund, and as such the hon'ble

m. That several allottees, complainant has defaulted in

timely remittance of ment which was an essential,

crucial and an i ent for conceptualization

and developm Furthermore, when the

proposed ent as per schedule

agreed upo ng on the operation

and the co e proiect increase

exponentially losses befall upon the

ult of several allotteesrespondent. The

e deyelopment ofthe project

ject in question as

expeditiouslyTas, mssible lt i\ f[rther^ submitted that rhe

respondent r\7"[ Jld( hi- \A]#Al k,[ rhe authorty or rh e

said project by giving afresh date for offering of possession,

however, in this case the complainant has already been offered the

possession by the respondent. It is evident from the entire

sequence of events, that no illegality can be attributed to the

respondent. The allegations levelled by the complainant is totally

Page 13 of 24
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clearance

7.

Complaint No. 6620 of 2019

baseless. Thus, it is most respectfully submitted that the present

complaint deserves to be dismissed at the very threshold'

n. That, it would be relevant to mention here in case titled as Mr'

Abhishek Mohan Gupta Vs' Mis lreo Grace Realtech (PrtL) Ltd"

complaint No.2044 of 2078, date of first hearing 12 03'2019'

decided on 72.03.2079 by the hon'ble authority, in para no 36' it

was held by the hon'ble authority came across that as per clause

13.3 the respondent has to offer the possession of the said

apartment within a P nths from the date of aPProval

nt of preconditions imPosed

e building plan for the

project in que 013 which contained a

preconditio ndent should obtain

orest, Government of

India before e said environment

clearance for granted on 12.t2.2013

containing a p fire safety plan duly

construction. The

7.L7.2074. Therefore,

the due date of possession comes out tq !9 27.112018 and the

possession has been delayed by 3 rhonths and 13 days till the date

of decision.....".

Copies of all the documents have been filed and placed on record The

authenticity is not in dispute. Hence, the complaint can be decided on

the basis oftheses undisputed documents.

Jurisdiction of the authority

of building plans and

thereunder * fiY6

annroved bv fire d

."rr*O*, ffi1

E.

Page 14 of 24
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10.

Complaint No. 6620 of 2019

The authority observed that it has territorial as well as subject matter

iurisdiction to adiudicate the present complaint for the reasons given

below.

E.I. Territorial iurisdiction
9. As per notification no. 7/92/2077-1TCp dated 74.L2.2077 issued by

Town and Country Planning Department, the iurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for

proiect in question is situ e planning area of Gurugram

District, therefore this autho mplete territorial iurisdiction to

deal with the present

E.ll. Subiect

Secflon 11[4)[a)

responsible to th

e promoter shall be

e. Section 11[4)(a) is

reproduced as

Section 77

'ii1 
rne promoter

(o) be responsiblefor d re spons ib ilitie s o nd fun ctions
under the regulatlons made

for sole, or to the
conveyonce of all

the apa to the allottees,
or the comm or the competent
outhori\t, as the case may be;
Section 34-Functions oI the Authority:
344 ofthe Act provides to ensure compliance ofthe obligotions cast
upon the promotert the allottees and the reol estate agents under this
Act and the rules and regulations made thereunder.

11. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter as per provisions of section 11(aJ(a) of

thereunder
ossociotion

Act,'2016 p

:;tYf il $ffiHffi'

Page 15 of 24
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Complaint No. 6620 of 2019

the Act leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later stage'

12. Further, the authority has no hitch in proceeding with the complaint and

to grant a reliefofrefund in the present matter in view ofthe iudgement

passed by the Hon'ble Apex Court in Newtech Promoters and

Developers Private Limited Vs State of U.P. and Ors"' SCC Online SC

1044 decided on 71.17,2027 wherein it has been laid down as under:

"86. From the scheme ofthe ich a detailed relerence has been

tion delineated with the

r eg ulotory ou thoritY and cer, whot fnally culls out is

that although the Act nct expressions like 'refund',

'interest', 'penalry' and \ conjoint reading of Sections

18 and 19 clearly ta refund of the

amount, and in directing pqyment of
interest for
thereon, it is

al6t and interest
power to examine

ond determin time, when it
comes to a q ng compensqtion

and interest the odjudicating

officer exclusiuely hg; t\e p9we1 to-determ:le;.R9epingino in view the

iottective reoii{do|d€rr.ionY t (ea&{vitb s&6b,92 of the AcL if the

adiudicotion rltla&.arttifis Vz,ly4t4;ui*Vtu 1e other than

compensotion asli*$g!d*{&Se0 tef,p$np&apaicati ns olfi cer as.

prayed that, in ourhr@f@i@g@$$offu tne ambit and scope of'd the ambitand
'thi 

powers and finctioiftrfuAljfii?itd{ing ollicer under section 71

13.
o nd thal would be ooainst the{lond otP af thrz Act ;2016."

Furthermore. the :3't-Att"I5,ft{f[ tt 
" 

oivision Bench of

Hon'ble Puniab arylfleyit1licfro$Ff ffiflff "h 
a Promoter and

Developers pva it7.Lilirfrls/ tJfrth\dJ1lhilid and others dated

73.07.2022 in CWP bearlng no' 6688 ol202T.Therelevant paras ofthe

above said iudgment reads as under:

"2i) The Supreme Court hos alreody decided on the issue pertoining

to the competence/power of the Authority to direct reJund of the

amount interest on the relund amount and/or directing payment of
interest Jor delayed delivery of possession or penalty and interest
thereupon being within the jurisdiction ofthe Authoriry under Section

31 of the 2016 Act Hence ony provision to the controry under the

Rulx would be inconsequential. The Supreme Court having ruled on

the competence ofthe Authority ond mointainability ofthe complaint

utcom
of se5

PaEe 16 of24
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before the Authority under Section 31 oI the Act, there is, thus, no
occasion to enter into the scope of submission of the comploint under
Rule 28 and/or Rule 29 of the Rules of201Z.
24) The substantive provision of the Act having been interpreted by
the Supreme Court, the Rules have to be in tandem with the
substqntive Act
25) In light ofthe pronouncement of the Supreme Court in the motter
of M/s Newtech Promoters (supra), the submission ofthe petitioner to
await outcome ofthe SLP Iiled againstthejudgmentin CWp N0.38144
oJ 2018, possed by this Court, fails to impress upon us. The counsel
representing the parties vety fqirly concede that the issue in question
has already been decided by the Supreme CourL The prayer made in
the complaint as extracted in ed orders by the Real Estate
Reg u lqtory Autho riy fall pert(lining to refund of the
amount; interest on or directing payment of

The power of adjudicationinterest for delqyed
and determination for uponthe Regulatory
AuthoriLy itself and

14. Hence, in view of ement of the Hon'ble

Supreme Court i Promoters and

Developers Ors. (supraJ, and the

Division Bench High Court in

Versus Union of" Ramprastha

India and otherc. (:

a complaint seeking and

complaint No. 6620 of 2019

jurisdiction to entertain

interest on the refund

amOUnt. Ytt r h !F.. rr+r{ jl L, u' 4., tt
F. Find i ngs on the o[ieEti6m.riiSbd]y tEetespirndent

F.l Obiection regariing iurisdictign oiauthority.w.r.r non-registration of
;J zl

the proiect

15. Objection raised the respondent that the complaint is not maintainable

and the same is liable to be dismissed on the ground that the project has

not received registration certificate under RERA and hence this

authority has no iurisdiction to entertain present complaint. As

mentioned at point 6 ofthe table annexed at para 2 ofthis order, the said

project was registered with this authority vide registration no. 16 of

PaEe 17 of 24



HARERA
ffiGURUGRAM Complaint No. 6620 of2019

2019 dated ol.O4.2olg valid up to 30.L7.2021 and the proceedings

under section 7[3) ofthe Act, 2016 against respondent has been initiated

by this authoritY.

G. Findings on the relief sought by the complainant

G,I. Refund entire amount paid by the complainant along with the

interest

16. ln the present complaint, the complainant intends to withdraw from the

subject unit along with inte scribed rate as provided under

section 18[1J of the Act. Sec. the Act is reproduced below for

ready reference:

" Section 78. -

18(1). If the give possession

r sale or, as the
of an qpartm
(a) in accordo

case may b
(b)due to di.

suspension
any other

he shall be liabl
wishes to withdraw
remedy avqiloble, to
ofthat
at such rate
compensation
Provided that

n; or
on qccount of
this Act or for

in case the allottee
'prejudice to any other

by him in resped
be, with interest
behalf including
ct:

drow from the

project, he sha every month of
rate qs may bedelay, till the

prescribed."
(Emphasis supplied)

17. Clause 31 ofthe BBA dated 10.07.2013 provides for the handing over of

possession and is reproduced below for the reference:

"31, The developer shall offer possession of the unit any time, within
a period of 48 months from the date of execution ofthe agreement
or within 48 months from the date of obtaining all the required
sanctions and approvql necessary for commencement of
construction, whichever is later subiect to timely poyment of oll
d ues by buyer ond subj ect to force mqjeure circumstances as described

Page 18 of24
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18.

Complaint No. 6620 of 2019

in clause 32, Further, there shqll be a grace period oI 6 months
allowed to the developer over and above the period of 48 months
as qbove in olfering the possession of the uniL"

At the outset, it is relevant to comment on the pre-set possession clause

ofthe agreement wherein the possession has been subl'ected to all kinds

of terms and conditions of this agreement and application, and the

complainant not being in default under any provisions ofthis agreement

and compliance with all provisions, formalities and documentation as

prescribed by the promoter. Jhe drafting of this clause and
i. t

incorporation of ru.h .ordr&tffist only vague and uncertain but

so heavily loaded in f"uor. offiWrter and against the allottee that

even a single 0""1$.rrumke'k"lfillins formalitie$ and

documentations "Kglffi{*.}Xmoter may make the

possession clausfS/[evaaffiil$a p&frI of allonee and the

H:"ilil:ilFf,6:ffii&:I::il:::.ilfl;::
promoter are ius\tq(ft4le fin{Ufliti!fi@/rds timely deliv$ry of

t9. Admissibility of grace period: The respondent/promoter has raised

the contention that the construction ofthe project was badly on

account of the orders dated L6.07.2012,3t.07 .201-2 and 21.08.2072 of

the Hon'ble Punjab & Haryana High Court duly passed in civil writ
petition no.20032 of 2008 through which the shucking /
water was banned which is the backbone of construction process,

incorporation oft{&t*ttu{ ifl t[e la!fts{r agreement bf theilffiIt ;
:'r:r,l]r Hfr ffiilfiffi". 

;"r:.:':n 
1 

:r:

simultaneously orders at different dates passed by the Hon'ble National
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Green Tribunal restraining thereby the excavation work causing Air

Quality lndex beingworse, maybe harmful to the public at large without

admitting any Iiability' Apart from these the demonetization is also one

of the main factors to delay in giving possession to the home buyers as

demonetization caused abrupt stoppage of work in many projects' The

payments especially to workers to only buy liquid cash The sudden

restriction on withdrawals led the respondent unable to cope with the

labour pressure.

20. The promoter has Pro over the possession of the

apartment within a Period ths plus 6 months from date of

agreement or fro vals required for the

commencement ever is later. The 48

months is cal f building plan i.e.,

16.04.2013 as th A in the file. Since in

the present ma ified reason for grace

period/extended possession clause.

Accordingly, the grac allowed to the promoter

$:m::ll"fi"H
21. Admissibility of rate of interest: The

complainant is s ong with interest at

the prescribed rate. However, the allottee intend to withdraw from the

proiect and are seeking refund ofthe amount paid by them in respect of

the subiect unit with interest at prescribed rate as provided under rule

1.5 ofthe rules. Rule 15 has been reproduced as under:

"Rule 75. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub'section (4) and subsection (7) of sedion 191

(1) For the purpose oI proviso to section 12; section 78; ond sub'

iictions (+1 ani g) of section 19, the "interest at the rate pres ibed"

Page20 of24
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shall be the State Bank of Indio highest marginal cost oflending rote
+204.:

Provided that in case the Stote Bonk oflndia morginal cost oflending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the Stqte Bank oflndia may rtxfrom time to time
for lending to the general public."

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in

23. Consequently, as per wewffithe State Bank of India i.e.,

https://sbi.co.in. the maggin€f{{,$ffieqding rate (in short, MCLRJ as

on date i.e., er.os.zrq&qijm.mh&4ifuly, the prescribed rate of

f nterest will be marginal cost of lending rate +20/o i.e., 10.70o/o.

24. Keeping in viera{.*{ fact tjBt lf4Fuottdp&{mplainant wishes to

withdraw from the broiect and ddmanding return of the amount

received by the p&'do!tr 6, *s*ctbf &e&fit vith interest on failure

of the promoterto cbr{$'gtg'qfu$|g$$qSfudpossession of the unit in

accordance with the term$&&erclt€ft,for sale or duly completed by

Complaint No. 6620 of 2019

22.

H :::"'#::#il"ffiffi ffiffi rlH:::: :1: I
[:]@ re&fu{ere is deray or4 yearsmentioned in the

7 months & 8 days on the date of filing of the complaint.

25. The occupation certificate/completion certificate of the proiect where

the unit is situated has still not been obtained by the respondent-

promoter. The authority is of the view that the allottee cannot be

expected to wait endlessly for taking possession ofthe allotted unit and

for which he has paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India in
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"25. The unquali)
Under Section
dependenton
thot the legi,
on demond
promoter fai
within the
regardless
Court/Trib
allottee/home
refund the amoun
by the State Govern
provided under the Act
not wish to
interest for
rate prescri

Complaint No. 6620 of2019

refund referred
the Act is not

f. lt appears
ht of refund

alloftee, ifthe
or building
agreement

ders of the
utable to the
obligation to

rate prescribed
tion in the manner

that if the ollo$ee does

ot the

Ireo Grace Realtech PvL Ltd' Vs' Abhishek Khanna & Ors', civil appeal

no. 5785 of 2079, decided on 17'01'2027.

"...,.The occupotion certificate is not ovailoble even as on datq
which clearly amounts to deficienqt of se\ice. The allottees

cannot be made to wait indefinitely for possession of the

apartments allotted to them, nor can they be bound to take the

opartments in Phose 1 of the project......,"

26. Further in the judgement ofthe Hon'ble Supreme Court of India in the

cases ofiYerr/tech Promoterc and Developers Private Limited Vs State

of ll.P. and Ors. (supra) in case of M/s Sana Realtors

Private Limited & other 'ndla & others SLP (Civil) No.

73005 of 2020 decided on . It was observed:

27. rhe promote. i.(E[rfifut@RArl\{ responsiblities, and

functions under the provisions of the Act of 2076, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11[ )(aJ. The promoter has failed to complete or unable

to give possession ofthe unit in accordance with the terms ofagreement

for sale or duly completed bythe date specified therein. Accordingly, the

promoter is liable to the allottee, as the allottee wishes to withdraw

from the proiect, without preiudice to any other remedy available, to
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30.

Complaint No. 6620 of 2019

return the amount received by him in respect of the unit with interest

at such rate as may be prescribed.

This is without preiudice to any other remedy available to the allottee

including compensation for which allottee may file an application for

adiudging compensation with the adjudicating officer under sections 71

& 72 read with section 31(1) of the Act of 2016.

The authority hereby directs the promoter to return the amount

received by him i.e.,1 16,7 4,1, with interest at the rate of 10.700/o

(the state Bank of India I cost of Iending rate IMCLR)

applicable as on date +2o/o) ed under rule 15 ofthe Haryana

Real Estate [Regulati Ies,2017 from the date of

each payment till the amount within the

timelines provi s 2017 ibid.

Directions of

Hence, the autho d issue the following

directions under ensure compliance of

obligations casted up the functions entrusted to

the authority under section
i-r.r

alaatad" /etfund the enrire amount.IJ I \1 l'
i. The responde

Real Estate fRegulation & Development) Rules, 2017 from the date

of each payment till the date of refund ofthe deposited amount.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.
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The respondent builder is directed not to create third party right

against the unit before full realization of the paid-up amount along

with interest thereon to the complainants, and even if any transfer

is initiated with respect to the subiect unit, the receivable from that

property shall be first utilized for clearing dues ofthe complainant-

allottee.

omplaint stands disposed of.

ile be consigned to registry.

Kuniar AroraJ

Haryana

: 37.03.2023

Member
Gurugram

HARTRA
GURUGRAM

mnit-d'{a
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