¥ HARERA

2 GURUGRAM Complaint No. 1234 of 2022
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 2 1234 of 2022
Order reserved on: 17.01.2023
Date of 31.03.2023
pronouncement:

Sohan Lal Garg

R/0:-430/31, Ashok Vihar, Galin 04:2,New Court Road,

Sonipat, Haryana RS LY Complainant

Ansal Housing & Construetio} Ami ‘

Address: - 15 UGF, Iridra Pra ash 21, Barakhamba

Road, New Delhi-1 100 : Respondent

CORAM: _ 1 i

Shri Ashok Sangwan | ‘@ - ; Member

Shri Sanjeev Kumar Aro BEEE Member

APPEARANCE:

Mr. Gaurav Rawat (Advocate) ™. Complainant

None H A&E Respondent
1. The present CO@H @E@F??Zgwf'@ been filed by the

complainant/allottee in Form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (in short, the Rules) for violation of section 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible
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for all obligations, responsibilities and functions to the allottees as per

the agreement for sale executed inter se them.

The particulars of the project,

Project and unit related details

the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:
S.N. | Particulars
1 Name of the project
2. Project locatio
3. Project area/ ' 4
4, Nature oftie?r ject
5' . 2T
6. Name ofhcens %S‘). Rat [' d9others
g i HRERA  registered} |l sion granted vide no.- 09 of 2019,
.. . ﬁ 19 Valid  till:17.08.2020
A ty of reg :‘5;_- ation has expired)
8. Unit no. (;URU@RAM
. 89 of complaint]
9. Unit area admeasuring 1725 sq. ft.
[super area]
10. |Date of builder buyer 04.07.2012
agreement w.r.t. original | [pg. 85 of complaint]
allottee
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11. | Date of transfer of unit in | 21:08.2012
name of complainant [pg. 107 of complaint]
12. | Possession clause 30.
The developer shall offer possession of the
unit any time, within a period of 36
months from the date of execution of the
agreement or within 36 months from the
date of obtaining all the required
" nctl'ons and approval necessary for
%1:45 0] gr encement of construction,
'$ i;w ich ver is later subject to timely
nent of all dues by buyer and subject to
ure circumstances as described in
her, there shall be a grace
)f 06 "months allowed to the
e ; ‘overand above the period of
» ‘as Yabove in offering the
_ hit.”
o | I
2
\ ¢
13. | Date of start of constructic
fake om another complaint of same
14. | Due date of'pc '- ‘lt 016+
( U R U @ b dMlculated from date of
igreement l.e.,04.07.2012, being later.
Grace period allowed being
unqualified]
15. | Delay in handing over of | 7 years 13 days
possession till the date of
this order i.e,, 17.01.2023
16. | Basic sale consideration as | ¥ 61,46,875/-
per BBA dated 04.07.2012 [pg. 105 of complaint]
Page 3 of 22




HARERA

& GURUGRAM Complaint No. 1234 of 2022
17. | Total sale consideration as | X 68,57,031.53/-
per SOA dated 14.03.2022 [pg. 121 of complaint]
18. | Amount paid by the | X62,64,402.28/-
complainant as per SOA [pg. 121 of complaint]
dated 14.03.2022
19. | Occupation certificate Not yet obtained
20. | Offer of possession for fit 14 02.2022
outs

Facts of the complaint

The complainant has made |th

complaint: : g 1 |

a. Thisis with r? % e to _ ho ing olony project “Estella”
at Sector - 103, | urugram was' launched e Ansal Housing and
Construction Limited.Q he ! ‘-f*- and, under the license
no. no. 17 o :'i€; 1; 'issued by DTCP, Haryana,
Chandigarh. }.

b. That the complainantis.al! within the meaning of Section 2 (d)
of the Real diDevelépment) Act, 2016. The
respondentﬁmgﬁﬁ using a construction Ltd. is a
limited com@ @'{E\B A%ﬁmpanies Act, 1956 and
is inter alia engaged in the business of providing real estate
services.

c. The respondent, M/s Ansal housing and construction Ltd.

advertised about its new project namely ESTELLA (hereinafter
called as ‘the project’) on the 15.743 acres of land, in Sector 103 of
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the Gurugram. The respondent painted a rosy picture of the project

in its advertisements making tall claims,

d. In 2011, the respondent company issued an advertisement
announcing a group housing colony project called “Estella” at
Sector - 103, Gurugram was launched by Ansal Housing and
Construction Limited on the 15.743 acres of land, under the license
no. no. 17 of 2011 dated 08.03.2011, issued by DTCP, Haryana,

Chandigarh and ther;Espplications from prospective
SN T T Al
:";“"“i(‘ i . 5
buyers for the purchas \}}ﬁjﬁ‘ the said project, Respondent
ALl vas Vodi Ay

confirmed that the P ﬁ;’i{'ﬂ "_‘- uilding plan approval from the
authority. “_86 T :
€ The complaiyant While, searchit

: i was
and calls fr im the brokers of the
?ﬁ ' project namely ESTELLA.

thescomplainant about the

lured by such advertise ments

respondent %-_-_ ing a | ou
=

The responf%\ CO T pany|

moonshine reputa " of the.c Ompany-and the representative of

the respondent compan l:«- ade~huge presentations about the
project men VR ﬁ ed that they have delivered
several SUCEIA n ational” capital region. The
respondent ha &J@%@A&vﬁe complainant which
showed the project like heaven and in évery possible way tried to
hold the complainant and incited the complainant for payments,

f.  Relying on various representations and assurances given by the
respondent company and on belief of such assurances, original

allottee, Mr. Vimal Mittal, booked a unit in the project by paying an
amount of X 4,50,000/- dated 07.01.2011, towards the booking of

&\
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the said unit bearing no. N-0103, in Sector 103, having super area

measuring 1725 sq. ft. to the respondent dated 07.01.2011 and the
same was acknowledged by the respondent vide receipt dated
07.01.2011.

g. Thatthe respondent confirms the booking of the unit to the original
allottee vide letter dated 15.01.2011, providing the details of the

pro;ect conﬁrmmg the booklng of the unit dated 07.01.2011,

et

h -)‘; inafter referred to as ‘unit’)

; '..'4‘." 7

Jt-up area) in the aforesaid project

Lile consideration of the unit ie,
j¢e, plus EDC and IDC, car
ons.of the allotted unit and

tHa next instalment was to

{€tails"of the unit and stating that

has been finalized and has been

property in favour of the complamant vide transfer letter dated

21.08.2012. The original allottee executed an “Agreement to Sell”
in favour of the complainant (of this present complaint) for an
appropriate consideration. The balance amount for obtaining the
property which was still under construction was paid by the

complainant according to the demands raised by the respondent.
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As per clause 30 of the flat buyer’s agreement the respondent had
to deliver the possession of the unit within period of 36 months
from the date of execution of the agreement or date of obtaining all
the required sanctions and approvals  necessary for
commencement of construction, whichever is later along with
grace period of 6 months, Start of execution of the agreement is

04.07.2012. Therefore, the due date of possession comes out to be

Further, the complaina ream of its own residential unit
in NCR signed the gre e hope that the unit will be

payment plan, the cofmplainant 0

paid a total SHA:R(;EO ds/the said unit against total
sale consideration of 46, =,
That the pa@k}R u@ i Mch a way to extract

maximum payment from the buyers viz a viz or done/completed.
The complainant approached the respondent and asked about the
Status of construction and also raised objections towards non-
completion of the project. It is pertinent to state herein that such
arbitrary and illegal practices have been prevalent amongst
builders before the advent of RERA, wherein the
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payment/demands/ etc. have not been transparent and demands

were being raised without sufficient justifications and maximum
payment was extracted just raising structure leaving all
amenities/finishing/facilities/common area/road and other things
promised in the brochure, which counts to almost 50% of the total
project work.

n.  Thatin terms of clause 30 of the said buyer’s agreement (as already

referred above), nﬂ’imw Sﬂ'v- under dutiful obligation to

_p. li
AR A

complete the constructiondnd ;[o, offer the possession on or before

-y
:_.L e fr‘

04.07.2015. That com! (plaing

#\ py
fate of the cons @1 1A
buyer’s agre? ne

that the con % tion williget;
o. That offering possession y
which the flaty %
considered to be\a
from the details provi

payable by H- g\ C

complainant and h

p. That the r@dR % Q A\ meter charges of
£ 10,000.00 and external electrification charges of X 2,61,750/-
from the complainants is absolutely illegal as the cost of the electric
meter in the market is not more than % 2,500/- hence asking for
such a huge amount, when the same is not a part of the builder
buyer agreement is unjustified and illegal and therefore needs to

be withdrawn immediately. So are the other demands required to

Wi
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be withdrawn, as per details provided abovye and those which are
not a part of the FBA.

q. That the respondent s guilty of defi Iciency in service within the

purview of provisions of the Real Estate (Regulation and
Development) Act, 2016 (Central Act 16 of 2016) and the
provisions of Haryana Real Estate (Regulation and Development)

Rules, 2017. The complainant has suffered on account of deficiency

in service by the respc id *v’:\;} such the respondent is fully
& ?{::\nui_“ ‘ry(‘
liable to cure the deficiencyas 'f*-':,‘f

S the provisions of the Real Estate

Developmen i

a. DPC & Possess f%\

4. The complainan

b.  Quash the offer Of Possessic its'dated 14.02.2022.

C. Direct the respondefit Tesh offer of possession after
obtaining OC AB E

d. Direct the re omplamant to sign any
indemnity ¢

€.  Restrain the respondent from ralsmg fresh demand

f.  Directthe respondent not to charge anything which was not part of
the flat buyer agreement.

8  Direct the respondent to refund the amount illegally charged from
the complainant on account of labor cess which complainant was

not liable to pay as per payment plan.

A
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h.

Direct the respondent to quash the illegal demand on account of
interest being demanded from the complainant amounting to
%5,97,205/-.

Direct the respondent to provide the exact lay out plan of the said

unit.

5 On the date of hearing, the authority explained to the

respondent/ promoter about the contravention as alleged to have been

totally false, frivolous
ering respondent. The

¢ conjecture. Thus, the

That the original alloftee.-had” approached the answering

respondent for b ﬂg 103 'in an upcoming project
Estella, Sector 103, ' satisfaction of the

complamant@aUR L}J@RAM title, location plans,

etc. an agreement to sell dated 04.07.2012 was signed between the

parties.

That the current dispute cannot be governed by the RERA Act, 2016
becauseof the fact that the builder buyer agreement signed
between the original allottee,and the answering respondent was

in the year 2012. It is submitted that the regulations at the
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concerned time period would regulate the project and not a
subsequent legislation i.e, RERA Act, 2016. It is further submitted

that parliament would not make the operation of 2 statute
retrospective in effect.

d. Thatthe complaint specifically admits to not Paying necessary dues

or the full payment as agreed upon under the builder buyer

agreement which was'signed [fthe™, ‘ '

any duress cHtﬁaREe day. It is submitted that

the builder buyer dgreemen vides for a penalty in the event of
é@&!&d‘@ - -*-La-_:'-fﬂ that clause 35 of the

said agreement provides for Rs.5/ sq. foot per month on super area

a delay in givi

for any delay in offering possession of the unit as mentioned in
clause 30 of the agreement. Therefore, the complainant will be
entitled to invoke the said clause and is barred from approaching
the Hon’ble Commission in order to alter the penalty clause by

virtue of this complaint more than 8 years after it was agreed upon

X\
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by both parties.

g. That the complaint itself discloses that the said project does not
have a RERA approval and is not registered. It is submitted that if
the said averment in the complaint is taken to be true, the Hon’ble
Authority does not have the jurisdiction to decide the complaint.

h. That the respondent had in due course of time obtained all
necessary approvals f'rorn the concerned authorities. It is

submitted that the p 1“{‘@ or»environmental clearances for

#
~ "

proposed group hou51 n‘e&iY‘ t for Sector 103, Gurugram,

0 dand sanctions from the

We s

requisite co s:_

delayed posse! { Q S CORPif
i. That the answe has’ddequately explained the

delay. Itis submltted he delay'has been occasioned on account
of things beyond e AnsWe

further subm ed

such eventualiti _‘gJ\ }L%@Rp{* is completely covered in
the said clause. The respondent ought to have complied with the
orders of the Hon’ble High Court of Punjab and Haryana at
Chandigarh in CWP No. 20032 of 2008, dated 16.07.2012,
31.07.2012, 21.08.2012. The said orders banned the extraction of
water which is the backbone of the construction process. Similarly,

the complaint itself reveals that the correspondence from the
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answering respondent specifies force majeure, demonetization

and the orders of the Hon’ble NGT prohibiting construction in and
around Delhi and the COVID -19 pandemic among others as the
causes which contributed to the stalling of the project at crucial

junctures for considerable spells.

€ complainant only

accepted the ¢

ut her initials over it.

Therefore, the 3

| . 1)
Iroaa APNt-hetwea

respondent is imbecil&+ e : i
that the coﬁi t eEc t /take advantage of an
agreement to cm as Or a witness.

That since ﬂ@oh&%&g‘@q{a Mthe agreement dated
04.07.2012 therefore, the clause 62 of the aforesaid agreement is
relevant as it talks about the dispute being settled by appointing an
arbitrator or through arbitration proceedings only. Hence, the
present authority does not haye the jurisdiction to adjudicate the

present complaint. Therefore, the present matter shall be sent for

arbitral proceedings.
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jurisdiction of the authority

The authority observed that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.

E.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

EIl Subject-matter j
Section 11(4)(a) bfthe Ad

responsible to the al

reproduced as hereunder;

Section 11(4)(a) e N
Section 11

JARERA

(4) The promoteFisha
(a) be responsiblejo ligations,.respon ibilities and functions
under thgﬁ%ﬁéw@ﬁweg ulations made
thereunde llottee. r'the ent for sale, or to
the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case
may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be;

Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents

under this Act and the rules and regulations made thereunder.

M/ Page 14 of 22



11,

12.

Findings of the authority on reljef sought by complainant,
FI1 Dpcg Possession,

FIL Quash the offer of possé it %‘5‘- touts dated 14.02.2022.

F.IIL Direct the respondent 'fi'iffrﬁ‘ fresh offer i i
= :u‘i.. f,/

obtaining 0c, k! ’p'

. Qu ority. It is unsatiated

app y‘Fo OC to the competent

possession only afte ' 2

14.02.2022 stands redufie the respondent is directed to

offer a fresh Je Asﬂomlﬂing the OC from the
competent auth:H
In the present co@@ @@@ﬁ%}ﬁq%{ﬁs to continue with the

Yedi

The respondent is legdlly -requisites for obtaining

OCcupation certifjda

that even after Ju se of m rom the due date of

Possession the ident

authority. The pre -

over of possession and is reproduced below:

“30. The developer shall offer possession of the unit any time, within
@ period of 36 months from the date of execution of the

the required sanctions and approval necessary for
commencement of construction, whichever js later subject to

timely payment of all dues by buyer and subject to force majeure
Page 15 of 22
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circumstances as described in clause 31. Further, there shall be a
grace period of 6 months allowed to the developer over and
above the period of 36 mon ths as above in offering the possession of
the unit.”

13. Atthe outset, it is relevantto comment on the pre-set possession clause

of the agreement wherein the possession has been subjected to all kinds
of terms and conditions of this agreement and application, and the
complainants not being in default under any provisions of this

agreement and compliance_with all provisions, formalities and
Rl

O £ Sl ¥ "
documentation as prescribéd; Dy ?:‘:bromoter. The drafting of this

ak
A
0 \:‘..f

clause and incorporation 0

uncertain but so hea i

the allottee that {'s gqi_wui’ ul the allottee in fulfilling

formalities and dg u: 4pre eribed by the promoter may

make the posse lausé for th&purpose of allottee and

the commitment’ u Tl

The incorporation\gf‘\%? }

promoter is just to evaae fﬁaﬁa itytowards

timely delivery of subject

unit and to deprive the allotte€ o his ri

his dominant pogE i\i% ﬂﬁgmevous clause in the
agreement and t llo e o'option but to sign on the

dotted lines.

possession. This i just fo'comm

Admissibility of grace period: The promoter has proposed to hand
over the possession of the apartment withina period of 36 months from
date of execution of the agreement or within 36 months from the date
of obtaining all the required sanctions and approval necessary for

commencement of construction, whichever is later. The authority
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15.

16.

kb )
- ¥

Admissibilj Soel e

ty of delay j,.?@,;,i < aTges at prescribed rate of
i . i : ® ;f’ DA r"."

Interest: Provisg ¢, section 8p; ;‘:‘"f{n s that where an allottee does not

FERILE
‘.ff;;’_l; 1.4l

intend to withdraw fro u p 0; - ,h shall be paid, by the Promoter,
o 4\ ) & s
interest for every s ofdela @Hi e

ing over of Possession, at
such rate as may é

Q

b rescribed under rule

Inder:

LProviso to section 12,
Ubsection (7) of section 19]
“CHON 125 section 18: and sub-
2o interestat the rate prescribeq”
‘marginal cost of lending rate
+2%.: ;
Provided that in cqse the State Bank o
rate (MCLR)is Hot jhhus@ iElshall
lending rates w c :
Jor lending to ¢ Ienera

u . s /1
The legislature in@ JJ&U E%Bof%-rl}tg]]egislation under rule

15 of the rules has determined the prescribed rate of interest. The rate

India marginal cost of lending
e replacea 0y such benchmark

ofinterest so determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it wil] énsure uniform practice in
all the cases,

Consequently, as per website of the State Bank of India je,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
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on date i.e., 31.03.2023 is 8.70%. Accordingly, the prescribed rate of
interest will be MCLR +2% i.e., 10.70%.

17. The definition of term dnterest’ as defined under section 2(za) of the
Act provides that the rate of interest chargeable from the allottees by
the promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottees, in case of default.

The relevant section is reproduced below:

“(za) "interest" means th 1?&5 in gzrest payable by the promoter
or the allottees, as the cas gﬁ‘ Vb

7 his clause—
‘ sable from the allottees by the
beyequal to the rate of interest

Explanation. —For the purpos

(i)  the rate of intere

promoter, in cases0) defaul
o

which the prombo rfd bletot . allottees, in case of
default; /7 \ i \

(i)  the im 2 byt erto the allottees shall be
from the datejthe nount or any part thereof

till the date.. sreof and interest thereon is
refunded, andtne ! the al |bttees to the promoter
shall be fromgthe date ',-' in payment to the
promoter tillithe ate it i

18. Therefore, interest'Q - u the complainants shall

be charged at the ‘i ie, 10.70% by the

is being granted to the

19. On consideratiog ch s /o ailable on racord| and
submissions madéregarding con tion bf provisions of the Act, the

authority is satisfied that the respondent is in contravention of the

section 11(4)(a) of the Act, by not handing over possession by the due
date as per the agreement. By virtue of clause 30 of the agreement
executed between the parties on 04.07.2012, the possession of the
subject apartment was to be delivered within 36 months from the date

of execution of agreement or date of start of construction whichever is
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later. The authority calculated the due date from date of agreement

being later. The period of 36 months expired on 04.07.2015. As far as

grace period is concerned, the same is allowed for the reasons quoted

above. Therefore, the due date of handing over possession is

04.01.2016. Accordingly, it is the failure of the respondent/promoter to

fulfil its obligations and responsibilities as per the agreement to hand

over the possession within the stipulated period.
20. Section 19(10) of the Act o t -L‘J

certificate. Accordmgly

in section 1 1(4) (a) h.' _‘ _. setle

21. The respondent @L#%LJ}G E%AMondmon or ask the

complainant to sign an indemnity of any nature whatsoever, which is
prejudicial to the rights of the complainant as has been decided by the
authority in complaint bearing no. 4031 of 2019 titled as Varun Gupta
V. Emaar MGF Land Ltd.

F.V. Restrain the respondent from raising fresh demand.

Page 19 of 22
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22.

23,

HARERA

F.VI. Direct the respondent not to charge anything which was not part
of the flat buyer agreement.

F.VIL Direct the respondent to refund the amount illegally charged from
the complainant on account of labor cess which complainant was
not liable to pay as per payment plan.

The above-mentioned reliefs are being taken up together for findings.

The respondent shall not charge anything from the complainant which

Act.
F.IX. Direct the res|

iRLJﬁRAM
24. As per section 1g(ﬁ s shall be entitled to

obtain information relating to sanctioned plans, layout plans along with
specifications approved by the competent authority, or any such
information provided in this Act or the rules and regulations or any
such information relating to the agreement for sale executed between

the parties. Therefore, the respondent promoter is directed to provide
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details of license and Statutory approvals to the complainant within a
period of 30 days,

G. Directions of the authority

25. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34(f):

a.

The respondent is ;’?;;ég &ga;-_g;‘ the interest at the prescribed
A
S °ry month of delay on the amount

«f!_fff'
LA “

paid by the compldinar :.::n
04.01.2016 till "m
Ny DIT r' f 2 months

Occupation cerfifigate or, irﬁr:ys \

ratei.e, 10.70% per anngt

{rom the date of issuance of
Ossession whichever is
earlier. e

The arrears ofSut intere 4.01.2016 till the date

the promoter to the

I i
of order by the & ;”'e rity s
allottee within &\petiodof.00-45 date of this order and

interest for every montk S all be paid by the promoter to

the allottee ﬂﬁﬁﬂs nt'month as per rule 16(2)

of the rules.

The complai@ W%QAMH@ dues, if any, after

adjustment of interest for the delayed period.

The rate of interest chargeable from the complainant /allottee by
the promoter, in case of default shall be charged at the prescribed
rate Le, 10.70% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
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allottees, in case of defaulti.e. the delay possession charges as per

section 2(za) of the Act.
e. The respondent is directed not to place any condition or ask the
complainant to sign an indemnity of any nature whatsoever, which
is prejudicial to the rights of the complainant as has been decided
by the authority in complaint bearing no. 4031 of 2019 titled as
Varun Gupta V. Emaar MGF Land Ltd.

E HARERA i
e Pt R LRSTOARA
Dated: 31.03.2023
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