g HARERA Lﬁ:m;laint No. 1804 & 19“1—!
2] Gumw of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

pate of decision: 28.03.2023

T NAME OF THE ANSAL HOUSING LTD. —ll
BUILDER
: | |
PROJECT NAME ANSAL HUB 83 BOULEVARD
, ot
'5.No.| _CaseNo. APPEARANCE |
™1 | cr/1804/2021 Shri. 0.5 Sheoran |
gmt. Meena Hooda |
2 | CR/1901/2021 Shri. 0.5 Sheoran
| smt. Meena Hooda |
CORAM: |
shri Ashok Sangwan i | f » Member
Shri Sanjeev Kumar Arord ’_ Member

1. Thisorder shall dis laints titled as above filed belore
this authority in fo al Estate (Regulation
and Development m "the Act”) read with
rule 28 of the Harﬁ nd Development) Rules,
2017 (hereinafter referred as "the rules’) for violation of section 1 1(4)(a)
of the Act wherein it is Inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibillties and functions to the
allottees as per the agreement for sale executed inter se between parties,

2. The core ISsues emanating from them are gimilar in nature and the

complainant(s) in the above referred matters are allottees of the project,
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Hﬂ\_RE_RA Complaint No. 1804 & 1901
GURUGRAM e

namely, "Ansal Hub 83 boulevard” (Commercial Colony) being developed
by the same respondent/promoter e, M/s Ansal Housing Ltd. The terms
and conditions of the buyer's agreements, fulcrum of the issue involved in
all these cases pertains to failure on the part of the promoter to deliver
timely possession of the units in question, seeking award of refund the
entire amount along with intertest and the com pensation,

The details of the complaints, rep ¥-40 status, unit no,, date of agreement,
possession clause, due date :é“*f- total sale consideration, total
Paid amount, and reljef =-;.'-?"; =4 :’JE in the table below:
| Project Name and | d " "q' SING LTD “ANSAL HUR 83

Location ‘:b ‘:E@‘ t_'i. ector-83, Gurugram,

]
ﬂﬂuse 25 he i :"._"_!_."l"l T O3
“The deveioper shall dffer] pos: .u.;_i b the uni any Eime, within a p —_—
months .‘i oim :’IE A -.r!fl-_ i .Ila ..1' r]_- | _,-Jlf .':-rr -.., a ] or d_"t!- mr mmﬂm n"'_

allotment letter, wh eveh i later subje °t Lo forée e re circumstances such as |
act of god, fire, earthg %H I cmmotia -P_ iot, explosion, terrorist acts,

sabotage, or general sho *@‘ ofendraviabont ag iphn nt factlities material o supplies,

failure of transportation, strike e ) Lof labour union, an 1y dispute with any
contractor/construction agency appotREEd by the developer, change of law, or any
natice, order, rule ar i ﬂ‘ E ibunals and/or any other
public or competent interie authorities, or any other

reason{s) beyond the aof; €4l ) shall not be entitied to
any compensation an & _j iﬂ L on due to reasans beyand

the contral of the developer, ”
(Emphasis supplied)

Occupation certificate; - Not obtained

CR/1804,/2021 CR/1901/2021
Sn. Complaint No. &
Case Title Neepa Vashisht Vs Ishani Vashish &
Ansal Housing Ltd, Divyani Vashisht V/s
l Ansal Housing Ltd. |
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HARERA Complaint No. 1804 & 19111]

GURUGRAN il
1. Reply status Reply received on Reply received on
01.08.2022 01.08.2022
2. Unit no. SF-208 FF-119
[pg. 50 of complaint] [pg. 33 of complaint]
7. Date of 07.12.2012 Not mentioned
allotment le
inaiad ipg. 52 of complaint [pg. 35 of complaint
w 'H"!*h En?] w.r.t unit no 121) .
& 1:"3::'.-?:,.:,"‘
4. Date of transfer }?;‘f 4 JE0R£00
of unit in name = B efcomplaint] [pg 33 of complaint]
of complainant '
5 16.08.2015
date|| [Note:  Due date |
b 01 i mlf"htﬂd fl"lH'H dﬂte D[
¢ | transfer e,
 1116.08.2012 as the date
st of building plan is not
known.]
6. BSC: ¥ 35,80,494/-
AP:2201853347/ |
complainan
1 (1. .;_ o) /& ‘;‘5 “Refund the entire
complainant along with complainant  along
the interest with the interest.
2. Compensation 2. Compensation

4. The aforesaid complaints were filed by the complainants against the
promoter on account of violation of the buyer's agreement executed

hetween the parties in respect of said unit for not handing over the

. page 3 of 30
20

|;""t\.



H‘E\RERA L Complaint No. 1804 & 1901
® GURUGRAM of 2021

possession by the due date, seeking award of refund the entire amount
along with interest and compensation,

5. Ithas been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the promater/
respondent in terms of section 34() of the Act which mandates the
authority to ensure compliance of the obligations cast upon the promoters,

the allottee(s) and the rea] estate.agents under the Act, the rules and the

s€d handing over the possession,

delay period, if anyHH RIEM&E tabular form:;
CR/1804/ ee as al Housing Ltd.
6% raap.

fo
LID] ANA
5r. | Particulars U Lunﬂﬁflé MMV
No.
L Name of the project “Ansal Hub 83 Boulevard”, Sector-83, |
Gurugram
2. Total area of the project 2.60 acres
3. Nature of the project Commercial complex part of residential colony

Fage 4 of 30



HARERA

Complaint No, 1804 & 1901

of 2021
2, GURUGRAM

4. DTCP license no. 113 of 2008 dated 01.06.2008 valid up to and

T1of 2010 dated 15.09.20210 valid up to
5. Name of licensee Buzz Estate Pvt. Ltd. & others.

Registered vide no. 09 of 2018 dated
6. | Registered/notregistered | 0%, 5018 for 2.80 acres.

Valid up to 31.12.2020
7 Unit no. SF-208

i ufmmp]ilnt]
8. Area of the unit ';:51
9.
10. £,
!l
shall offer possession of the unit

yithin a period of 36 months from
iE nfsmrﬁnn of building plans or date
Anlials af the allotment letter,
ater subject to force majeure
as act of God fire
givil commetion, war, riot
rrorist ucts, sabotage, or general

shortage uf energy labour equipment facilities
material or supplies, follure of transportation,
strike, lockouts, action of labour wnion, any
dispute with any contractor/construction
agency appointed by the developer, change of
law, or any notice, order, rule or notification
issued by any court/tribunals and/ or
authorities, delay in grant of part/ full
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Complaint No. 1804 & 1901
of 2021

completionfoccupancy] certificate by the
government and/or any other public or
competent authority or intervention of
statutory authorities, or any other reason(s)
bheyvond the control of the developer. The
allotteefs) shall not be entitled to any
compensation on the grounds of delay In
offering possession due to reasons beyond the

control of the developer,
hasis supplied)
. f complaint]
12. | Due date of possession ! 15
..d‘l"i s from date of allotment letter
‘-_b ! the date of building plan is
A
";.‘ TEE Ssy
13, | Delay in IRg OVERY S on
possession da L §
filling of this inie| i, ;-
07.042021 \Y
14. | Basic sale consi -
per payment plan a REG
with allotment letter at pa
68 of complain
15, | Total amount pai T 06,77 (-
o ot o0k | (5 S\
dated 06.01.202076t 0o
complaint
16. | Offer of possession Not offered
17, | Occupation certificate Not obtained

B. Facts of the complaint

8.

The complainant has made the following submissions in the complaint: -
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HARERA Complaint No. 1804 & 1901
>, GURUGRAM i

a. That the complainant is principal in a school at Noida and wife of Wg.
Cdr. [(R) Ajay Vasisht, who served nation with honesty and dedication
and is power of attorney of complainant herein.

b. Thatitis pertinent to mention that as there is dispute/issue regarding
the no. of the unit allotted to the complainant therefore in the
complaint here in unit no 208 will be mentioned bonafidely without

¢. That it is most pertine that complainant became the
second owner by purchasingthemnit no 208 at ANSAL HUB 83 by way
of transfer through-Salé -=' r.--e ag 26t February 2014 from the
earlier purchas Sunit Bahl R/o 423/11
Rattan Garden @' gaon, " N 11"The said sale-agreement

MSAL HUB 83, Sector-83,
50. ft. for a total sale
slainant had paid a total
jum of ¥ 13,55,660/- in which
the service tax and other aid by original allottee to

respondent .:-mH ﬂﬂlg ther charges to be paid
to the respund ‘IEIE}ZS‘EK '_,af,iment plan.
d. That the ﬂrst t bought the unit ie,

Teena Bhatia and Sumit Bahl who were the owner of unit no. 207 as

Gurgaon, H

consideration

per the buyer's agreement, but the unit transferred to the complainant
was SF-208, this fact was raised and reminded again and again to the
respondent but the same was not acknowledged by the respondent.
The area of shop no. 207 was 452.09 sq. ft,, while the area of shop no.
208 was measuring 393 sq. ft. Respondent maliciously while giving a

&L Page 7 of 30
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HARERA Complaint No. 1804 & 1901
=2 GURUGRAM panes

small shop to the complainant but charged the price of shop larger
shop no. 207,

e. That trusting market reputation of Ansals and to plan for post-
retirement life, the complainant had invested her hard-earned life
savings to purchase one unit in the above commercial complex in the
name of Neepa Vasisht / complainant in ANSAL HUB -83 Gurugram.
However, the hu}rerjcumplzamant has been charged and paid

for faccording to the sizefa ig"’rf,;.. 'p no. 207 i.e, 452.09 sq. ft. for

ke i
1__ 1-: E 'ﬁq‘ .1.:::‘-

plainant has paid a total sum of

1th lucrative offer to invest
oir dealer and convinced
re personal use as

thinking to do some

convinced was that said ufl be delivered in just 36 months Le,,

with in Zyrs hHﬂeerFrMuf Ansal / respondents
complainant a it. The complainant is
now feeling Ejjmfﬁ?m ed and find herself
nowhere close to getting possession of the said unit even after 6 years
and 7 months what to talk about 36 months.

g Thatinregard to shop no SF- 208 transferred to Ms Neepa Vasisht the
said shop was transferred from first allottee namely Teena Bhatia and

sunit Bahl the first allottee had signed the byers agreement on
07.12.2012. The said shop was transferred vide sale deed dated
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H.NQERA Complaint No. 1804 & 1901
b GURUGRAM ora

26.02.2014. Allotment letter dated 24.09.14 was sent 10 the
complainant along with transfer letter dated 01.04.14 duly sighed by
quthorized representative of the respondents as on 01.04.2014
complainant transferred a sumof 13,55,660/- at the time of signing
the agreement , after signing the agreement complainant started
paying the regular payment as and when demanded by the respondent
complainant has paid a __tL:rf T 19,8886,06/- towards Shop no

s project was nowhere even

-
near to completignMOLE “%l‘.ih

o Ly e B e

as erected, dissatisfaction

was expressed/and \emails and speed post

communicationsiE : versations with the officials of
respondents, fade to speed up the
construction wc er trust and faith in the
respondent’s cred made false promises,

provided wrong information Om s e of construction, and as aresult

avoided meeti MEQRMd terms between
themselves an n i ilder buyers agreement,
i, That above dill Wﬂiammde of the officials
of the respondent has caused immense mental agony to the
complainant and disturbed their financial planning owing to extra
ordinary delay in construction and repeated false promises given by

the concerned officials of the respondent about the completion of

above project in time.

"% rt__ Page 9 of 30
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HARERA Complaint No. 1804 & 1901
(ﬁm of 2021

That complainant along with, Wg. Cdr, (R} Ajay Vasisht ( power of
attorney holder of the complainant) met the officials of respondent
Mr. Sonu Gupta at 1600 hrs, on 01.11.2019 at Barakhamba Road New
Delhi Branch office, it was discussed and promised by the above
mentioned officials and other officials that due to the considerable
delay in completion of the said project, no further payment shall be
demanded from the complajnan

P

1 DNOSSoEs
iy "

t and the penalties payable by the

b%several repeated follow-up
tiun;"mnﬁrmatiun to a

in the said meeting as

That the respondedits‘have been ders ding the alleged outstanding
49 fland ot LA 2,30,430/- calculated up to
10.01.2020 which is accruinpaver _ da.ﬁ for no fault of the complainant

ﬂ .-'-:;. ndi 2 tified exorbitant dues
which are nut(ply Ij under dispute Is yet to be
completed and ?t:a:re mjﬁ}ﬁmwe In the next 2-3
years' time therefore, the respondents have not fulfilled their

contractual obligations and unnecessary and illegally demanding the
above mentioned alleged amount from the complainant and

the responden

furthermore threatening that if the said amount is not paid the
allotment will be cancelled.
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HARERA Complaint No. 1804 & 1901
2 GURUGRAM i

0.

&

That this matter was also discussed with several officials of
respondent viz. Mr. Aninday Ganguly, Mr. Ranjita Krishnan, Mr. Navtej
etc. personally, through emails visits, telephonically but the issues
have remained unresolved till date. This has definitely dented
complainant’s trust & faith in the respondent’s credentials.

That the complainant assumed that within 2Zyrs time as laid down in

bulilder byers agreem&nt the project wﬂl complete and after that She

Lnté the officials of resp nl:s started thmatening
through emails tha a

payment in time which was contrac n:t.r.'-ry to their verbal commitment

made earlier ﬂHﬁnRE R?jktem which amounts to
cheating/men from the complainant
on dubious ﬁmmm is not even nearing
completion the latest photographs of the project.

That the complainants' requested the respondent through telephonic
conversation as well as emails for an appointment with Mr. Vijay
Mahajan, Addl. Vice President (S&A) of respondent during November

2019 which failed to be arranged till date by the respondent and all

emails have remained unanswered. Instead, vide email dated 14

—
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HARE % Complaint No. 1804 & 1901
= GURUGRAM kol

January 2020; complainant have been issued a "threat letter" dated
10.01.2020 threatening to cancel allotted shop, astonished on the said
atrocious behaviour complainant followed up, Mr Navtej, official of the
respondent who informed the complainant to ignore routine
erroneous e-mail but has not withdrawn/ cancelled the said letter
which shows the respondent’s deceit intentions beyond doubt. The
letter dated 10.01.2020. T

That respondent is delibe: tehac

p ng these dubious tactics to buy

time in offering the comp '-._--:!"'3:1'-'- =e possession with the intention to

shift its apses on ag

|2
F
—vﬂ_"h

ﬁﬁ ' &

penalties for delayet

project is also available
tis far beyond completion,
iie project ANSAL HUB-83.

That it is pertinent to mentis thar. the complainant had already

paid an amnur}&l Aﬂﬂ EM&W! sale consideration
amount of ¥ 0 percent of the total
consideration tﬂiﬁ% Mquestiun is still not
completed the relevant photographs are already annexed with this

complaint hence, the complainant/buyer is fully competent and is

entitled for refund of the entire amount paid till date along with the
interest as per law,

That the original builder buyer agreement was made between the first
buyer and the respondent on 07.12.2012 and if this said date is taken
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HARERA Complaint No. 1804 & HDI_X

b GURUGRAM it

10.

ﬂl
1L

i account the said projectis under construction since 07.12.2012 that
means more than seven years, respo ndent have flouted the terms and
conditions as laid down by themselves in the builder buyer agreement.
The complainant’s hard-earned money has been fleeced and lying with
the respondent for last 6-7 years.

. Thatthe complainant has suffered huge losses on account of lapses on

part of respondent and foE:, N0 fault of complainant instead

complementing the proj T"" Ll

and giving interest on the huge am

)
o

E"’ antnas no other nptlﬂn but to

> oo ABERA.
On the date of b t i to the respondent/

promoter about m@@%@@ﬁ w.iwe been committed in

relation to section 11(4) (3) of the act to plead guilty or not1o plead guilty.

Reply by the respondent.

The respondent has contested the complaint on the following grounds.

4. That the present complaint is neither maintainable nor tenable by
both law and facts. It is submitted that the present complaint is not
maintainable before this Hon'ble Authority. The complainants have

F\fﬁ\ Page 13 of 30
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HAR_ER_A Complaint No. 1804 & 1901
x} G_URUGW of 2021

filed the present complaint seeking tompensation and interest for
alleged delay in delivering possession of the unit booked by the
complainants, It is respectfully submitted that complaints pertaining
to refund, compensation and interest are to be decided by the
adjudicating officer under Section 71 of the Real Estate (Regulation &
Development) Act, 2016 (hereinafter referred to as “the Act” for
short) read with Rule -Zﬂ.g&hu- gyana Real Estate (Regulation and

i
Development) Rules, 20 7, thereinafter referred to as "the Rules")

*":;:,f" i
and not by this Hon'ble ~%r+1-,* he present complaint is liable to
1L p

. The respondentisé B

Indraprakash, 21 BarakhambaRes d, New Delhi-110001, The present

reply is being H%Rﬁ&%h its duly authorized
representative named aibhay whose authority letter
Is appended hetr‘ég mm_f Ma{d project relates and
Pertains to Licence No.87 of 2009 dated 30.12.2009, which was
received from the Director General, Town & Country Planning,
Haryana, Chandigarh over the land Mmeasuring an area of 19 Kanal 15
Marla (2.46875 dcres) comprised in Rect, No.59, Killa No, 16/1/3 [0-
13), 16/2/2 (0-7),17 (8-0), 18/1/1(3-8). 24/1/1 (6-18), and 25/1/1
(0-17), falling in Sector-g3 of the Gurugram-Manesar Urban Master
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HARERA Complaint No. 1804 & 1901

>, GURUGRAM of 2031

Plan 2021 (Project-1). The land of the project is owned by Mr.
Virender Singh So Sh. Ramphal jointly with his wife namely, Mrs.
Meena Devi, both residents of Village Rampura, Tehsil Sohna, District
Gurugram, who in collaboration with M/s Aakansha Infrastructure
Pvt. Ltd. having its Registered Office at House No.216, Village & P.O.
Malikpur, Najafgarh, New Delhi have obtained licence for the

e said Samyak Projects
nt with Ansal Housing &
svelop and market the entire

as aforementioned.

That, since the Hﬁﬁ RuEuMﬂpment] Act, 2016, and
the Haryana 1 ' opment] Rules, 2016,
came in to fut:CEIIRT Eﬁm:l has already applied
for the registration of the project named ANSALS HUB 83 and ANSALS
HUB 83 BOULEVARD with the Hon'ble Authority.

That even otherwise, the complainant has no locus-standi or cause of
action to file the present complaint. The present complaint is based on

an erroneous interpretation of the provisions of the Act as well as an

incorrect understanding of the terms and conditions of the allotment
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letter, as shall be evident from the submissions made in the following
paragraphs of the present reply.

That the vendors of the complainants approached the respondent
sometime in the year 2011 for purchase of an independent unit in its
upcoming commercial project "Ansals Hub 83 Boulevard” (hereinafter
"the project”) situated in Sector-83, Gurugram, Haryana. It is
submitted that the camplamanjﬁﬂngr to approaching the respondent,

had conducted ﬂxtﬂnsnr .Lrh,‘ endent enquiries regarding the

J'
L
'I

project and it was only aftef fhe s o miplainants were fully satisfied with

capacity of the re§pende

complainants togk an i Tident affirm decision to purchase

the unit, un-influence espondent,
That thereafter.the & P i"w fion form dated applied

to the respondent fr prg mient'of a unit in the project. The

complainants, in pursuEnce ifotesaid application form, were
allotted a commercial unit b83riNAg no.208, type of unit - shop, sale area
393 sq. ft. in tthA M‘ﬂllag& Sihi, Gurugram.
The complain ed for a construction
linked plan fu m&ﬂfm deration for the unit in
question and further represented to the respondent that the
complainants shall remit every instalment on time as per the payment
schedule, The respondent had no reason to suspect the bonafide of the
complainants. The complainants further undertook to be bound by the

terms and conditions of the application form and allotment letter as
well,
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It is further submitted that despite there being a number of defaulters
including complainants, in the project, the respondent itself infused
funds into the project and has diligently developed the project in
question. Itis also submitted that the construction work of the project
is swing on full mode and the work will be completed within
prescribed time period had there been no force majuere.

That without prejudice to the aforesaid and the rights of the

1e-respondent would have handed
over the pngmg]nn to th 1.' '.:'.:. ants within time had there been

31.07.2012 =
Court at Chand
2008 through
which is the backbohe
at different dates
restraining th

being worse, m@m t yinrge without admitting
any liability. A etization is also one of the

main factors to delay in giving possession to the home allotee(s) as

sing air quality index

demonetization caused abrupt stoppage of work in many projects. The
payments especially to workers to only buy liquid cash. The sudden
restriction on withdrawals led the respondent unable to cope with the
labour pressure. However, the respondent is carrying its business in

letter and spirit of the allotment as well as in compliance of other local
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HARERA Complaint No. 1804 & 1901
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bodies of Haryana Government as well as Govt. of Haryana or the
Centre Govt. as the case may be,

It is submitted that the complaint is not maintainable or tenable under
the eyes of law as the complainants has not approached the Hon'ble
Authority with clean hands and has not disclosed the true and
material facts relates to this case of complaint. The complainants, thus
has approached the Hnn.hii_;&,uq;_\nqr with unclean hands and have

iiw_'.b:é facts and proceedings which
i %%I .r
e "‘1 maintainability of purpnrted

is 5.P. Chengalvaraya

view was taken by even Hon'BlE'National Commission in case titled as

Tata Motors FMRNE Mg RP No.2562 of 2012
decided on ESJFMtE
That without admf mLMﬁﬁﬂﬂuﬂl or legality of the

allegations advanced by the complainants and without prejudice to
the contentions of the respondent, it is respectfully submitted that the
provisions of the Act are not retrospective in nature. The provisions of
the Act cannot undo or modify the terms of an agreement duly

executed prior to coming into effect of the Act. It is further submitted
that merely because the Act applies to ongoing projects which are
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registered with the Hon'ble Authority. the Act cannot be said to be
operating retrospectively. The provisions of the Act relied upon by the
complainants seeking Interest cannot be called in to aid in derogation
and ignorance of the provisions of the buyer's agreement. It is further
submitted that the interest for the alleged delay demanded by the
complainants is beyond the scope of the buyer's agreement, The
complainants cannot demand. 1nterest or compensation beyond

oty ¢ D
the terms and _:"-‘,'-e'-__-'-

ted in the hu;.rer‘s agreement.

that the project related to
=P BT been registered with RERA and as

the present co i
such the Hon' '!:IH %Erﬁ" 0 entertain the present
complaint. It m re that the allegations
having been le HQH re egard to cheating and
alluring which only can be decided by the Hon'ble Civil Court and in
these scenarios the Hon'ble Authority also lacks jurisdiction.

m. That, itis submitted that several allottees, including the complainants,
have defaulted in timely remittance of payment of instalment which

was an essential, crucial and an indispensable requirement for

conceptualisation and development of the project in question.

' g
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Furthermore, when the proposed allottees defaulted in their payment
as per schedule agreed upon, the failure has a cascading effecting on
the operation and the cost for proper execution of the project increase
éxponentially whereas enormous business losses befall upon the
respondent. The respondent, despite default of several allottees has
diligently and earnest pursued the development of the project in
question and has cunsl:ruttedqmﬁﬁ\mject in question as expeditiously
L

]

most respectfullysy °d that the presenteomplaint deserves to he

dismissed at
n. That, as far as Ia #s and HVAT and GST are
concerned, the cenf d such taxes, which are still

clause 7 & ; ement, vide which
complainants Zer-e E:’[‘ I?j ti basic sale price of the
said unit he/s E-{Etm i:;_:é éﬁgﬂi IDC together with all
the applicable interest, incidental and other charges inclusive of ajl
interest on the requisite bank guarantees for EDC, IDC or any other
statutory demand etc. The complainants further agreed to pay their
Proportionate share in any future enhancement /additional demand

raised by authaorities for these charges even if such additional demand
raise after sale deed has been executed,
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0. It would be relevant to mention here in case titled as Mr. Abhishek
Mohan Gupta Vs. M/s Ireo Grace Realtech (Pvt.) Ltd,, Complaint
No.2044 of 2018, date of first hearing 12.03.2019, decided on
12.03.2019 by the Hon'ble Authority, In para no.36, it was held by the
Hon'ble Authority that the authority came across that as per clause
13.3 the respondent has agreed to offer the possession of the said

the said approval on 27.11.Z074 Therefore, the due date of possession

SRS S & o o W ——
s ot he AW AL ALYA
12. Copies of all the r b led and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made
by the parties.

13. Keeping in view the judgement of Hon'ble Supreme Court in the case titled
as M/s Newtech Promoters and Developers Pvt Ltd Versus State of U.P.
and Ors. (Supra) the authority is proceeding further in the matter where

’\'};\:ﬂl Page 21 of 30
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14.

15.

HARERA Complaint No. 1804 & 1901

allottee wishes to withdraw from the project and the promoter has failed
to give possession of the unit as per agreement for sale irrespective of the
fact whether application has been made in form CAQ/CRA. Both the parties
want to proceed further in the matter accordingly. The Hon'ble Supreme
Courtin case of Varun Pahwa v/s Renu Chaudhary, Civilappealno. 2431
of 2019 decided on 01.03.2019 has ruled that procedures are hand made
in the administration of justit:e : .t.if. party should not suffer injustice

__.f‘i":'-‘}"-_sf e or technicalities. Accordingly,
the authority is proceeding *h“ decide the matter based on the
pleading and submissid 1a both the parties during the
proceedings. K%
Jurisdiction of the auth

2ction of complaint on
uthority observes that it has

territorial as well as subjettimatter jur fi¢tién fo adjudicate the present

Territorial jurisdiction

As per notification Hﬁ[ﬂﬁ:ﬁﬁz 2017 issued by Town
and Country Pla on of Real Estate
Regulatory Auth uﬁﬂmmgmm District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.
E.ll  Subject matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
Section 11

(4) The promoter shall-

(a] be responsible for all ebligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees ag-per the agreement for sale, or to the
association of allottees, as the Bage may be, till the conveyance of all the
gpartments, plots or build s }ﬁ‘ ¢ may be, ta the allottess, or the

common areas to the ‘hﬁ.
as the case may be; o
Section 34-Functions.o

T
)

1plighCe. of the obligations cast
11 " Eﬂ“_ r""'."'-'T'J iﬂ}e 20 estale agents under this
Act and the rulesand requlations made theredpder. |
So, in view of the Prnu‘istnns of the Act l;u_.l?t&d above, the authority has
~L | R B NI Y

complete jurisdiction to decide the complaint re%arding non-compliance
TA'REEE NS

of obligations by the E‘ETD&EI‘ leaﬂngrasﬁe #r‘:ﬂnmpensatiun which is to be
» i, E & 1 Ma W

decided by the adjudicating officer if ursued by the complainants at a

LS ReCS
later stage.

Further, the authuﬁ l'RiEerith the complaint and

to grant a relief of tter in view of the judgement

passed by the Hon' oters and Developers
Private Limited Vs State of U.P, and Ors. (Supra) and reiterated in case
of M/s Sana Realtors Private Limited & other Vs Union of India & others
SLP (Civil) No. 13005 of 2020 decided on 12.05.2022wherein it has been

laid down as under:

“86, From the scheme of the Act of which a detalled reference has been
made and taking note of power of adjudication delineated with the
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19. Hence, in view of the aythdritagive;

20,

HN?ERA Complaint No. 1804 & 1901

regulatory authority and adjudicating officer, what finally culls out is
that aithough the Act indicates the distinct expressions like ‘refund’

‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections 18
and 19 clearly manifests that when it comes to refund of the amount, and
interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and determine the
outcome of a complaint. At the same time, when it comes to a question of
seeking the relief of adjudging compensation and interest thereon under
Sections 12, 14, 18 and 19, the edjudicating officer exclusively has the
power to determine, keeping in view the collective reading of Section 71

read with Section 72 of the Ac; :J:Fllrl odjudication under Sections 12, 14,
18 and 19 other than cof ﬁ_: 7 s envisaged, if extended to the
adjudicating officer as prayed that:| oyr view, may intend to expand the
ambit and scope of the powers an r:‘ﬂ'ﬂﬂ.! of the adiudicating officer

under Section 71 and th e mandate of the Act 2016."
erit of the Hon'ble Supreme

ohed ority has the jurisdiction to
entertain a compla n? seeking re amount and interest on the

Court in the cases men

refund amount. ﬁ

Findings on the relief'sol
F.I Refund entire amount paid

In the present complaints,™t 4 omplainantintends to withdraw from the

project and is seeHe
subject unit along - te as provided under

section 18(1) of the@{ ﬂ%(lj \ﬁe‘%}@\rﬁf}?dumd below for ready

reference:

mt paid by him in respect of

11 E:ldnig

‘Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building.-

(a) In accordance with the terms of the agreement for sale or. as the
case may be, duly compieted hy the date specified therein; or

(b) due to discontinuance of his business as a developer on account of

suspension or revocation af the registration under this Act or for any
ether reason,
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he shall be liable on demand to the allottees. in case the oliottee
wishes to withdraw from the project without prejudice to any other
remedy available, to return the amount received by him in respect of
that apartment, plot, puilding, as the case may be, with interest at
such rate as may be prescribed in this behalf including compensa tian
in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promater, interest for every month of
delay, till the handing over of the possession, at such rate as may be
pres::r!hed"

(Emphasis supplied)

21, Clause 26 of the allotment pre Ji s Handing over of possession and is
reproduced below:

*26

59, Admissibility of o 16u With-
complainant is seeki @@R ﬁMhem at the prescribed
rate of interest. However, the allottee intend to withdraw from the project
and s seeking refund of the amount paid by him in respect of the subject
unit with interest at prescribed rate as provided under rule 15 of the rules.
Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest: [Proviso to section 12, section
18 and sub-section (4] and subsection (7) of section 19]
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23.

24,

Z5,

(1} For the purpose of proviso to section 12; section 18 and sub-
sections (4) and (7) of section 13, the “interest at the rate
prescribed” shall be the State Bank of Indfa highest marginal cost aof
lending rate +24..

Pravided that in case the State Bank of India marginal cost of
lending rate (MCLR} is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix from
time ta time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest s ydeterminad by the legislature, is reasonable

e interest, it will ensure uniform

practice in all the cases,
Consequently, as pe Bank of India je,
it& (in short, MCLR) as on

date l.e., 28.03.2023 rescribed rate of interest

will be marginal cos 1%.
The definition of ternd ‘inte estias defined sinder section 2(za) of the Act
provides that the ra ' ' €' from the allottee by the

promoter, in case of default, Shall B5 Equal Tn the rate of interest which the
promoter shall be IH;HRW&F default. The relevant
section is reproduc :

(za} "inkfw&%%%by the promoter or

the allottee, as tHe cq ay e,

Explanation, —For the purpase of this clayse—

(i} the rate of interest chargeable from the aliotres by the promoter, in
case of default, shall be equal to the rote of interest which the
promoter shall be liable to pay the af) ottee, in case of defaule;
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26. On consideration of the documents available on record and submissions

27.

28,

29.

made by both the parties regarding contravention of provisions of the Act,
the authority is satisfied that the respondent is in contravention of the
section 11(4)(a) of the Act by not handing over possession by the due date
as per the agreement. By virtue of clause 26 of the allotment letter dated
07.12.2012, the possession of the subject apartment was to be delivered
within a period of 36 months from.the date of sanction of building plan or
date of execution of allotment: TE'T‘H e epis later. Accordingly, the due date

r.I'
calculated from date of allul:m ; ;ﬁn i.e, 07.12.2012. The period of 36

months ended on 07.12,
Keeping in view the fag dplainant wish to withdraw
from the project a ount received by the
3l re of the promoter to
l'in accordance with the
eted by the date specified
8(1) of the Act of 2016.

The due date of pussessiun as per-agreement for sale as mentioned In the

promoter in resped!
complete or inability?
terms of agreemen

therein, the matter is cove

table above is ( ere s ' i' - 4 months on the

The occupation ceﬂﬁj %mm of the project where the

unit is situated has still not been obtained by the respondent/promoter.
The authority is of the view that the allottees cannot be expected to wait
endlessly for taking possession of the allotted unit and for which he has
paid a considerable amount towards the sale consideration and as

observed by Hon'ble Supreme Court of India in Ireo Grace Reaitech Pvt.
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Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. 5785 of 2019, decided
on 11.01.2021:

“ .. The occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottees cannot be made to
wait indefinitely for possession of the apartments allotted to them, nor
can they be bound to take the apartments in Phase 1 of the project......"

Further, the Hon'ble Supreme Court of India in the cases of Newtech
Promoters and Developers Prtvraw Limited Vs State of U.P. and Ors.
(supra) reiterated in case of M/ rf_ H;_ ﬂenfmrs Private Limited & other

¢chuds not dependent on any
yrithat the legislature has

mnscmus{y pro ond as an unconditional
absolute right it b0 give possession of
the apartme. tipulated under the
terms of the ents or stay orders of

t attributable to the
“gniobligation to refund the
ate prescribed by the State
e manner provided under the
does not wish to withdraw from
period of delay till

amount on dﬂﬂﬂn T

Eﬂvemmentmr:iudmg AmpEnsaL

Act with the proviso th ]
the project, h ke _' P i
handing over 5. |
The promoter is respansi tg ﬂj m responsibilities, and
functions under T.P{QEJOB t({_'m 15, or the rules and

regulations made thereunder or to the allottees as per agreement for sale

under section 11(4)(a). The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottee, as he wishes to withdraw from the

project, without prejudice to any other remedy available, to return the
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32,

33

34,

A&\
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amount received by him in respect of the unit with interest at such rate as
may be prescribed.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such, the complainant is entitled to refund of the entire
amount paid by them at the prescribed rate of interest i.e, @ 10.70% p.a.
(the State Bank of India highes m rglnal cost of lending rate (MCLR)
applicable as on date +2%) :

. tdéip d under rule 15 of the Haryana
s
Real Estate (Regulation and !"'-';.'*-'-' ¢

F.Il. Compensation

The complainant
compensation. Hon'ble Suprémé Col i' F iheclvil appeal titled as M/5
| |

yt. Léd 'V /s State of UP & Ors. (Civil

allottee is entitled to claim coffipensdfion under sections 12, 14, 18 and

section 19 which ISH ﬁdﬂr EME officer as per section
71 and the quantu beadjudged by the adjudicating
officer having dumz th;‘ﬁ d In section 72. The
adjudicating officer has exclusive jurisdiction to deal with the complaints
in respect of compensation. Therefore, the complainant may approach the
adjudicating officer for seeking the relief of compensation.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

Page 29 of 30



HARERA Complaint No. 1804 £ 1901

] GURUGM of 2021

cast upon the promoter as per the function entrusted to the authority
under section 34(f):

i,

iil.

The respondent/promoter is directed to refund the amount received
by it from the complainant along with interest at the rate of 10.70%
p.a.as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 from the date of each
payment till the actual date ofrefund of the deposited amount.

would follow.
The respondent/
against the unit®
complainant.
unit, the recelyable

35. This decision shall mutatis r%n |

this order.

36. The complaints shE‘liﬁR'Eanles of this order be
paston e G UIRUG RAM

37. Files be consigned to registry.

.__,.,-
_.,_d-

(Ashok Sa (sm umarm-nmj

/ Member
na Real Estate Regulatory AutFority, Gurugram

Dated: 28.03.2023
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