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Dr. KK Khandelwal Chairntan
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora Member'
API'EARANCE:

Shri Ajay Kumar Singh (Advocate) Complainant
Sh. llimansh Lr Singh [Advocate) Respondent

ORDER

1. The present complaint has been filed by the complainant/allottee undct.

Scction 31 of the lleal Estate [Regulation and Development) Act, 2016

(in short, the ActJ read with rule 29 of the Haryana lleal Estatc

IRegulation and Development) Ilules,2017 [in short, the Rules] for.

violation of section 1 1 [ l (a) of the Act whereiI1 it is inter alia prescribe(l

that thc pl'omoter shall bc responsible lor all obligations,

responsibilities ar)d functions undcr the provis ion ofthe Act or the rlrlcs

Complaint No. 2967 of 2027

Vikas Jain
R/O: Ho. No. C-10, Ashoka
l-loor, Sector -37, Faridabad
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II, 2,,1

Complainant

Versus

M/s Inrperia Wishlield l,vt. Ltd.

Regd. office: A-25, Mollan Cooperatjve lndustrjal
I,lstate, New Dclhi-1 1 0044. Respondent
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and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

Unit and prorect related details

The particulars of the project, the details of sale consideratiolt, the

arnount paid by the complainant, date of proposed handing over the

possession and delay period, if any, have been detailed in the following

tabular form:

2.

S.

N.

Particulars

1. Name and location of the
project

"Elvedor", Sector 37 C, Gurugram

2. Nature of the project Commercial Project

Project area 2 acres

4. I)TCP license no. 47 of 201.2 dated 12.05.2012 valid upto
11.05.2016

5. Name of licensce Prime I'l' Solutions

6. I{ERA llegistered/ not
registered

Not registered

7. Date of Allotment Letter 1 1.0 9.2 0 13

(Page 13 of complaint at annexure C-1J

B. Unit no. E.13 6, 1st Floor,'l'ower E-vita

(l']age 27 of complaint)

9. [Jnit area admeasuring
(super area)

261 sq. I:t.

(Pagc 27 of complaint)
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10. Date of apartment buyer
agreement

07 ,L0.2014

(Page 17 of complaint ar annexure C-Z)

11. I)ossession clause 11 (a) Schedule for possession ofthe
said unit

The compony based on iLs present plons
ond estimates and subject to all
exceptions endeavors to comple te
construction oI the soid building/said
unit within a period of sixty (60)
months from the d\te of this
agreement unless there shall be deloy
or failure due to deportment deloy or
due to any circumstances beyond the
power and control of company or force
majeure conditions including but not
limited to reosons mentioned in clouse
11(b) and 11(c) or due to failure ofthe
allottee(s) to pay in time the total price
and other charoes ond dues/payntents
mentioned in this Agreement or ony

failure on the port of the Allottee(s) to
obide by all or any of the terms and
conditions of this Allreement.

12. Due date of possession 07 .L0.2019

(Calculated as pcr BI3AI

13. 'l'otal sale consideration Rs.27 ,59,356 /-
(As per BBA on page 27 of complaintJ

14. Amount paid by thc
complainant

Rs. 16,98,411l-

(As alleged by complainant on page 9 of
complaint)

15. 0ccupation certificate Not obtained
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Offer of possession Not obtained

B.
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6.

Complainr No. 2961 of 2021

3.

Facts of the complaint:

'Ihat in 2011 the respondent approached to the complainant for

booking of a unit in the group housing project launched by named as

"!lvedor" situated on Sector-37C, Gurgaon, he visited the project site

and after repeated request and offer made by the respondent, the

complainant became agree to book a unit in the saicl project.

4. 'fliat the complainant paid booking amou nt l\s. Z,l4|rg4 /- vide cheque

Llated 29.09.201,2 and submitted the booking form to the respondent

and the respondent after submitting the booking form and payment of

booking amount provisionally allotted a unit, in the sajd projecr
"Elvedor" situated on Sector-37C, Gurgaon and issued valid payment

receipt for the said payment.

That after the above said booking and payment the respondent askecl

For the Further payntent as per the payment plan and the complainallt

with bonafide belief make rhe further payment of lts. 3,21,291/- vide

cheque dated 15.11.2U,2 to the respondent and the respondent issued

valid payment receipt fir the said payment to the complainant.

'Ihat the complainant after making the payment of bool(ing amou nt and

further instalment looking for the allotment of unit but the respondent

allotted a unit no. E-136 admeasuring 261 sq.ft. super area in the

conrmercial project "l.ilvedor" situated in Sec-37C, Gurugram, after one

ycar by the allotntent lettcr dated 11.09.2013 in whjch total cost of thc

unit with other charges was ntentioned l\s. 27 ,59,3561-.
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7.

Complaint No.2961 of 2021

8.

'fhat after more than 2 years of the booking the respondent executed

'retail buyer agreement' on 0 7.10.2 014 in favour of the complainant and

through this agreentent the respondent allotted unit no. E- 136, 1* Floor,

Tower-Evita, admeasuring 261 sq.ft. in the said project ,,lJlvedor,'

situated in sector-37C, and total cost of the unit is Rs. 2Z,Sg,356/_

excluding taxes, accordingly, a binding contract came into existence ir)

the form of the said agreement duly signed by both the parties.

That after the execution ol the agreement the respondent nrade further
denrand as per the payment plan and the complainant paid all demand

tirne to time to the respondent from Sep ZO12 to tilt Aug 2016 the

compfainant paid total amount of I{s. 16,98,4Lj, /- to the respondent for

the said unit. 'lhat the complainant booked the said u nit in 2012 with thc

hope that they he would get tlte possession of the said unit within 60

nronths from the date of booking but thc respondent fail to provide the

possession of the said unit within 60 months and only took payment on

the wrong comm jtment and the complainant with bonafide belicf nral<c

all the payment time to time with the hope that they will deliver the unit

within 60 months but the respondent fail to do it and even that the

.rgreement was also executed after expiry of 2 years.

That in the agreement the time of possession was also mentioned as 60

months from the date of this agreemer.tt which was also expired on

7.10.2019, but the respondent fail to complete the said project in
committed tin're in the agrccment and they have never ever updated

about the said project to tlte complainant and only tool( paymcnt at thc

milestone of construction.

That the respondent was in the Iiability to handcd over the said project

within 60 months as contmitted in the agreement, but the respondent fail

9.

10.
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to deliver it in the time bound manner, which is a clear case of unfair
trade practice and deficient in service on the part of the respondent and

the respondent have to punish for the said act..l'hat with a great hope

and hearing about the healthy reputation of the respondent, the

complainant decided to purchase the above-mentioned unit fronr the
respondent but l.re has been let down by the unprofessional ancl

unsympathetic approach of the respondent. 1'he contplainant has put a

lot of faith in the services of the respondent and paid his hard_earned

money to the respondent, but they have breached the complainant,s

fa ith.

'l'hat the compiainant after making payntent of more than 60% of thc
total cost of unit looking for the possession of his unit since last g years

but the respondent not ablc to provide the possession of his unit
therefore he has decided to cancel his unit and take refund of his paicl

amount with interest and sent emails to thc responder.rt for the refund of
his paid amount vide enrail dated 14/1,1/2020, 30/12/2020 br.t no

response received from the respondent and they have finally send an

enrail dated 21105/2020 and stated rhar rhey will complcte rhe projcct

by end of 2021 but from the current status it is not lool{ing to be co mp lcte

by the end of 20 21.

That the complainant recently visited to the project site for knowing the

status of project and from the current status it is not lool{ing to be

complete by end of 2021, hcncc the contplainant IcFt with no choicc

submitted a request letter for refund to tlte responden I o\ lZ /O? /2021
which was duly received by the respondent. 'l'hat due to the deficicnt

and unprivileged services of the respondent, the complainant has

suffered extremc loss of time, money and reputation. .fhe delay in

1,2.
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L4.

13.

possession by the respondent has caused immense harassntent and

mental agony besides huge financial loss to the complainant.

That the complainant made a total payment of Rs. 16,98,411/_ to the
respondent from 2012 to 2016 as per demand made by the respondent
and the respondent is require refunding the said antount to the
complainant with interest.

That the complainant has made various request and reminders to the
respondent to rcfund the paid anlount and cancel the booking, but the
respondent fails to do it and the complainant is Facing ltarassment and

trouble from the respon.lent. That in view of the saicl fact and

circumstances the complainant is looking for the refur.rd of his paid

amount with interest from the respondent.

Relief sought by the complainant:C.

15. 'l-he complainant has sought following reliel[s):

Direct the respondent to refund the entire amount along with

prescribed rate of interest.

ii. To direct the respondent to pay litigation cost of lls. 60,OOO l_

D. Reply by respondent:

16. The respondent by way of written reply made following submissions:

17. 'Ihat the present complaint has been filed by the contplainant against

the respondent company jn respect of the tower_ ,'Evita,, 
being

developed by the respondent company in its contmercial project tjtled

as "lllvedor lletail" situated at sector-37C, Gurgaon, IIaryana.

Page 7 of 2:l
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18. That unit no. E-136, in tower_ Evita situated in the said commercial

project, which had been allotted to the complainant by the respondent

company for a total consideration amount of lLs. 29,11,683/_, vide

allotment letter/ retail buyer agreement dated 07.10.2 014 on the terms

and conditions mutually agreed by the allottee/complajnant and tlte
respondent company.

19. The said project is a commercial project being developed on two acres

of land situated at Sector 37-C, Gurugram, Haryana and comprises of

retail and studio apartments. The foundation of the said project vest

upon the joint venture agreement executed between M/s prime I.l.

Solutions Pvt. Ltd. and Imperia Structure pvt. Ltd. lying down the

transaction structure for this project and for creation of SpV conrpany,

named and styled as "lmperia Wishfield pvt. Ltd.,,. Later, collaboration

agreement dated 06.1,2.20j.2 as executed between M/s prime I,l.

Solutions Private Limited (on one part) and M/s Imperia Wishfield lrvt.

Ltd. (on the second part]. In terms of the said collaboration agreemenr,

the second party i.e., Imperia Wishfield pvt. Ltd is legally entitled to

undertake construction and development of the project at its own costs,

expenses and resources in the manner it deems fit and proper without

any obstruction and interference from any other party. The referred

collaboration agreement has been signed by representative of M/s

Prime I'I Solutions private Limited and Intperia Wishfield pvt. Ltd.

Suffice to mention here that on the relevant date i.e.,06.12.2072 o\

PaBe I of 23



20.

ffiHARERA
ffieunuennrr,t

21.

Complaint No. 2961 of 2021

which the collaboration agreement was signed there are common

directors in both these companies i.e., in M/s prime IT Solutions private

Limited and M/s Imperia Wishfield Pvt. Ltd.

That a clear relerence of the said collaboration agreement has been

given in the said allotment letter/ retail buyer agreement executed

between the conrpiainant and the respondent. In the said agreement it

is distinctly mentioned that "Prime l'l'solutions l)rivate Limited,,, a

company incorporated under the provisions of Companies Act, having

its registered office at B-33, First Floor, Shivalil< Colony [Near Malviya

Nagar), New Delhi-l10017, has been granted liccnce No. 4Z /2012 by

the Director General, Town and Country l)lanning, Ilaryana irr respect

of project land and the respondent company is undertaking

implementation of project based on the basis of said collaboration

agreement.

That in the above collaboration agreement, M/s Prime IT Solutions

Private Limited represented and confirmed to the Iinperia Wishfield

Pvt. Ltd. that it has already obtained Letter of Intent ["L01") from the

Department of ]'own and Country Planning, Government of Haryana orl

24.05.2011. and subsequent license from the Department of Town and

Country Planning, Government of Ilaryana as necessary for setting up a

commercial project on the laud admeasuring 2.00 acres in thc revenue

estate of Village Gadoli Kliurd, Sector 37 C, Gurugrant on 12.05.2012

along with the Zoning Plan. (License No. 47 of 2012, dated 12.OS.ZO72).
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'Ihe building plans of the said project being developed under above

mentioned license no.47 of Z01.Zwas approved on 2 5.06.2 013. It is very

pertinent to mention here that even before the execution date of above

referred collaboration agreement between M/s prime IT Solutions

Private Limited and Impcria Wishfield pvt. Ltcl., both these companjcs

had under thc sante management and directors.

Further it is also relevant to mention here that in terms of compromise

dated 12.01.2016 on whose basis a decree sheet prepared on

21..0L.2016 in a suit ritled M/s prime I'l'solutions pvt. Lrd. Vs Devi Ilam

& Imperia Wishfield Pvt. Ltd. As per this compromise, both M/s hlper.ra

Wishfield Pvt. Ltd. and M/s prime IT Solutions pvt. Ltd. apart from other

points, agrees to tal(e coilcctive decision for the intplementation of the

project and all expenses related to the project shall be jointly incurred

by both the parties from the dedicated project account which will be in

the name of "M/s I mperia Wishfield Limited lllvedor Account.,,

'l-hat the said Project suffered a setback on account of non_cooperation

by aforesaid JV Partner Le. prime I'l'solutions private Lintited as ntajor

part of the collections received from the allottees of this project have

becn takcn away by said JV partner.

24. 'lhat for the proper adjudication of the present complaint, it is

necessary that M/s Prime I'l' Solutions pvt. Ltd. be arrayed as a

necessary party. nny coercive order passed without hearing the said

necessary party is clearly cause grave prejudice to the answer.rng
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Complaint No. 2961 of 2021

respondent's rights and same is also in contrary to admitted

understanding between the parties as contained in the decree datecl

21,.01.20L6,

It was submitted that in clause 11.(a), it is mentioned and duly agreecl

by the complainant as under:

"11. (d) SCHEDULE FOR qOSSESSTON OF THE SArD UNrT:
I'he Compony bosed on its present pldns ond estimotes and subject to

all just exceptions endeavors to complete consttuction of the Said
building/Said Linit within a period olsixty 6a) months t'rom the date aJ.
this agreement unless there sholl be detoy or foilure due to deportment
delay or due to ony circumstances beyond the power ond control of the
Compony or force majure conditions including but not limited to reosons
mentiotrcd in clouse 11(b) ond 11(c) or due to foitures of the Allottee(s)
to poy in time the'fotol ltrice and other chorges ond dues/pqyments
mentioned in this Agreenent or ctny foilure on the port ofthe Allottee(s)
to obide by all or ony of the terms and conditions of this Agreenent. ln
case there is ony delay on the part of the Allottee(s) in making of
poyments to the Company than notwithstonding rights avoiloble Lo the
Conpany elsewhere in this contract, the period for implementotion oJ-

the project shall also be extended by o span of time equivolent to each
delay on the port of the Allottee(s) Conpany',.

In view of the above said, the respondent company had intended to

complete the construction of the allotted unit on time. It is pertinent to

mention that the respondent company had successfully contpleted the

civil work of,the said tower/project, and the finishing work, MEp work

is remaining of these towe|s, which js going on and the respondcllt

company is willing to complete the sanre within next six to twelve

months of period, however the delay in handing over the project has

occurred due to certain force majure circulnstance, inter alia inclLLdcs

the covid-19.. 'fhat thc possession of the unit will be tentativcly

26.
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delivered to its respective allottee(sl in second quarter of 2022 witlt

respective OC on the said project.

27. 'fhat, it is relevant to mention herein that several allottees have

withheld the remaining payments, which is further severally affecting

the financial health of the respondent company and further due to the

force majeure conditions and circumstances/reasons, which were

beyond the control of the respondent company as nrentioned herein

below, the construction works got delayed at the said project. Both the

parties i.e. the complainant as well as the respondent company had

contemplated at the very initial stage while signing the allotntent

letter/agreement that some delay might have occurred in future anci

that is why under the force majeure clause as ntentioned in thc

allotment letter, it is duly agreed by the complainant that thc

respondent company shall not be liablc to perform any or all of its

obligations during the subsistence of any force majeure circumstances

and the time period required for performance of its obligations shall

inevitably stand extended. It is unequivocally agreed between the

complainant and the respondent company that the respondcnt

company is entitled to extension of time for delivcry ofthe said unit orl

account of force majeurc cil-cumstances beyond the control of thc

respondent company. And inter-alia, some of them are mentioncd

hcrein below:
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(i) That, the respondent company started construction over the said

project land after obtaining all necessary sanctions/approvals/

clearances from different state/central agen cies/au th o rities ancl

after getting building plan approved from the authority (all in the

name of prime ITJ and named the project as "ELVEDOII llETAIL.,,

The respondent company had received applications for booking of
apartments in the said project by various customers and on their

requests, the respondent company allotted the under-construction

apartments/ units to them.

(iiJ 'l'hat, owing to unprecedented air pollution Ievels in Delhi NCR, thc

Hon'ble Supreme Court ordered a ban on construction activities in

the region from November 4, 2019, onwards, which was a blow to

realty developers in the city,'l'he Air Quality Index (AQI) at the tjme

was running above 900, whlch is considered severely unsale for

the cify dwellers. Following the Central pollution Control Boarcl

(CPCB) declaring the AQI levels as nor severe, the SC lifted the ban

conditionally on Decentber 9, 2019, allowing construction

activities to be carried out between 6 am and 6 pm, and thc

complete ban was lifted by the Hon'ble Supreme Court on 14th

February 2020.

(iii) That, when the complete ban was lifted on 14th February 2020 by

the Hon'ble Supreme Court, the Government of India imposecl

National Lockdown on 24th of March 2020 due to pandemjc

COVID-19, and condirionally unlocked it on 3rd May, 2020,

llowever, this has left the great impact on the procurentellt of

material and labour.'Ihe 40-day lockdown in eff'ect since March 24,

which was further extended up to May 3 and subsequently to May
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17, led to a reverse migration with workers leaving cities to retunt
back to their villages. lt is estimated that around 6 lakh workers

walked to their villages, and around 10 lakh worl<ers are stuck in

relief camps. I'he aftermath of lockdown or post lockdown periocls

has left great impact and scars on the sector for resuming the fast_

paced construction for achieving the timely delivery as agreed

under the "allotment letter."('Ihat inbaly, after obtajning the

requisite sanctions and approvals from the concerned Authorities,

the respondent company had commenced construction work and

arranged for the necessary infrastructure including labour, plants

and machinery, etc. flowever, since the construction work was

hated and could not be carried on in the planned manner due to the

force majeure circumstances detailed above, the saicl

infrastructure could not be utilized and the labour was also left to

idle resulting in mounting expenses, without there being any

progress in the construction work. Irurther, most of the

construction material, which was purchased in advance, got

wasted/deteriorated causing huge monetary losses. Even tlte
plants and machineries, which were arranged for the tinrcly

contpletion of the construction work, got degenerated, resulting

into losses to the respondent company running into crores oi
rupees.

(iv) Moreover, it is also pertinent to mention here that every year thc

construction work was stopped / banned / stayed due to scl ious

air pollution during winter session by the FIon'ble National Grecn

Tribunal (NGT), and after banned / stayed the material, manpower

and flow of the worl< has been disturbed / distressed. [very ycar-

Complaint No. 2961 of 2021
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the respondent company had to manage and rearrange for the
same and it almost multiplied the time of banned / stayed period

to achieve the previous workflow. l.he orders already placecl on

record before this Hon'ble Bench.

(v) 1'he real estate sector so far has remained the worst hit by the

demonetization as most of the transactions tltat take place happeIl

via cash. The sudden ban on Rs 500 and I{s 1000 currency notes

has resulted in a situation of limited or no cash in the market to be

parked in real estate assets.'fhis has subsequently translated into

an abrupt fall in housing demand across all budget categories.

Owing to its uniqueness as an economic event, demonetization

brought a lot of confusion, uncertainty and, n.rost of all, _ especially

when it came to the realty sector. No doubt, everyone was affected

by this radical measure, and initially all possible econonric

activities slowed down to a large extent, which also affected the

respondent company to a great extent, be it daily wage

disbursement to procuring funds for daily construction, and day-

to-day activities, since construction involves a lot of cash

payment/transactions at site for several activities.

(viJ It is a well-known fact that there is extreme shortage of water in

State of Haryana and the construction was directly affected by the

shortage of water. Further the Hon'ble punjab and Haryana Iligh

Court vide an Order dated 16.07.2012 in CWI) No. 20032 of ZO09

directed to use only treated water from available sewerage

treatment plants. As the availability of S'1.p, basic infrastructure

and availability of water from 51'P was very limited in comparjsoIl

to the requirentent oFwater in the ongojng constructions activities
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in Gurgaon District, it was becoming difficult to timely scheduie the
construction activities. .l.he 

availabiiity of treated water to be used
at construction site was thus very limltecl an.l against the total
requirement of water, only 10-15% of required quantity was
available at construction sites.

2B Tliat, owing to the above said force majeure circumstances ancr reasons
beyond the control of the respondent company, it was extremely
necessary to extend the intended date of offer of possession mentioned
in the allotment Ietter.

29. Copies of all the relevant documents have been filed and placed on
record.I'heir authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission
made by the parties.

E. Jurisdiction ofthe authority:

30. 'Ihe authority has territorial as wcll as subject matter iurisdiction to
adjudicate the present complaint for the reasons given below.

E. I Territorial iurisdiction

31. As per notificarion no. l/92/2017-lTCp dated 14.12.2017 issued by
'fown and Country planning Department, the jurisdiction of Real Estate
Ilegulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situated in Gurugram. ln the present case, the
project in question is situated within the planning area of Gurugranr
district. Therefore, this authority has complete territorial jurisdiction to
deal with the present complaint.

E. II Subiect matter iurisdiction

Pagc 16 oi 2 3
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32. Section 11[4)(a) of the Act,

responsible to the allottee as

reproduced as hereunder;

Complaint No. 2961 of 2021

promoter shall be

Section 11(4)(al is

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under Lhe provistons ol !hts A(r ur the rules und requlttttons
tnode Ihercundcr or !o Lhe alloltees os pe, Lhe ooree:."rt tn-,
sale, or to the qssociotion olalloltees, os Lhe cose tioy be, tilliie
conveyonce ofoll the oportments, plots or buitdings, as the cose
may be, to the allottees, or the common oreas to tie associatioi
of ollottees or the competent outhority, os the case noy be;
Section 34-Functions of the Authority:

344 of the Act provides to ensure complionce ofthe obligat:k)ns
cast upon the promoters, the allottees ond the reai' estate
ogents under this Act ond the rules and regulatiotls mode
thereun(ler.

33. So, in view of the provisions ol the Act quoted above, the authority has

complete jurisdiction to decide the contplaint regarding non_

compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainant at a Iater stage.

F. Findings on the obiections raised by the respondent:

Ir.l Obiection regarding non joinder ofM/s prime IT Solutions pvt. Lrd.

as a party,

34. While filing written reply on 31.01.2022, a specific plea was taken by
the respondent with regard to non-joining of M/s I)rime I,l. Solutions
I)vt. l,td. as a party in the complaint. It is pleaded by the respondent that
there was joint venture agreement executed between it and M/s prime

IT Solutions Pvt. Ltd., Ieading to collaboration agreentent dated
06.12.2012 between them. 0n the basis of that agreement, the

2016 provides that the

per agreement for sale.
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respondent undertook to proceed with the construction and
development of the project at its own cost. Moreover, even on the datc
of collaboration agreement the directors of both the contpantes were
common. A reference to that agreement was also given in the letter of
allotment as well as buyers agreement. So, in view of these facts, the
presence of M/s Prime IT Solutions pvt. Ltd. as a respondent before thc
authority is must and be added as such. . .rough while recording
proceedings, M/s Prime I'l' Solutions pvt. Ltd. was shown as one of the
respondent but that was due to inadvertcnce, In fact that company was
never ordered to be added as a party by the authority. All the plcas

advanced in this regard are devoid of merit. No doubt there is mention
to that collaboration agreement in the buyer,s agreement but thc
complainant allottee was not a party to that document executed orl
06.12.2012.1f the IT Solutions would have been a necessary party, theu
it would have been a signatory to the buyer,s agreentent executed

between the parties on 07.j,O.ZOl4 i.e., two years after signing of
collaboration agreement. 'l.he factum of merely r.nentioning with re garcl

to collaboration agreentent in the buyer,s agreement does not ipso facto

shows that M/S Prime I'l'solutions pvt. I_td. should have been aclded as

a respondent. Moreover, the payments against the allotted units were
received by the respondent/builder. So, taking into consideration all
these facts it cannot be said that joining of M/s primc I'l'solutjons l)vt.

Ltd, as a respondent was must and the authority can proceed in jts
absence in view oFthe provision contaired in Ordcr 1 Rules 4 (b) ancl 9

of Code ofCivil Procedure, 1909.

F.ll Obiection regarding force maieure conditions:
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The respondent-promoter has raised the contention that the

construction of the tower in which the unit of the complainant is

situated, has been delayed due to force majeure circumstances such as

orders ofthe NGT, I.ligh Court and Supreme Court, demonetisation, govr.

schemes and non-payment of instalment by .lifferent allottee of the
project but all the pleas advanced in this regard are devoid of nterit.

First of all, the possession of the unit in question was to be offered by

07.L0.2019. I'lence, events alleged by the respondent do not have any

impact on the project being developed by the respondent. Morcover,

some ofthe events mentioned above are ofroutine in nature happenlDg

annually and the promoter is required to take the same into
consideration wliile launching the project. I'hus, the promoter

respondent cannot be given any leniency on based of aforesaid reasons

and it is well settled principlc that a person cannot tal(e benefit of his

own wrong.

Entitlement of the complainant for refund:

Direct the respondent to refund the entire amount along with
prescribed rate of interest.

'fhe complainant booked a unit in the project of the respondent named

as "Uvedor" situated at sector 37C, Gurgaon, Flaryana for a total salc

consideration of Rs. 27 ,59,356 /- lle paid an amount of lls. 16,9g,411 /_.
A buyers agreement was executed between the parties on 07.I0.201,4

and due date possession in accordance with the terms comes out to be

07.10.2019. As of now, neither OC ltas been obtained nor possession has

been offered. The due date of possession has been calculated jn

accordance with clause 11(a) of thc agreement. According to the

(;. t

36.
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aforementioned clause, the construction of the saicl unit was to be
completed within a period of sixty (60) months from the date of rhis
agreement.

37. Thus, keeping in view the fact that the aJlottee_ contplainant wishes to
withdraw from the project and is demancling return of thc arrount
reccived by the promoter in respect of the unit with interest on his

failure to complete or inability to give possessjon of the ullit in
accordance with the terms of agreement for sale or duly completcd by
the date specified therein. The matter is covercd under section 1U[ 1J of
the Act of 2016. The due date ofpossession as per agreement for sale as

mentioned in the table above is 07.

9 nronths 23 days on the date of lilingof the complaint.

38. 'Ihe occupation certificate/completion certificate of the project wherc
the unit is situated has still not been obtainecl by the respondent_

promoters. 'l'he authority is of thc view that the allottee cannot be

expected to wait endlessly for taking possession of the allotted unit and

for which they liave paid a considerable amount towards thc salc

consideration and as observed by Hon'bte Supreme Court of Indio in
Ireo Grace Realtech pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeol
no. 5785 of 2019, decided on L1 .0 t .ZOZI

" ,... 'l'he occupation certtlicate is noI ovoilal)le even os an dote, which
clearly onounts to (leJiciency afservice..l hc ollottees connoL he mocle to
woit indelinitely for possession of the opartments ctllotted Lo them, uor
con they be bound to take the oportnents in phase 1 ofthe project....._.,,

39. Irurther in the judgement of the Hon'ble Supreme Court of India in tlte

cases ofNewtech Promoters ond Developers private Limited Vs State

of U.P. and Ors. (2021-2022 (1)RCR(Civit),3 57) reiterared in case of
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M/s Sana Realtors private Limited &other Vs llnion of tndia &others

25.'l he unqualirted right of the ollottee to seek refund rekrre(l lJn(ler
Section 1B(1)(q) ond Section 19(4) ofthe Act is not depe'ndent on uny
contingencies or stipulotions thereol lt oppears thot the legislature
has consc[ously provi(led Lhis right of refund on d"^orld o, on
unconditionol obsolute right to the ollottee, ifthe promotet foils to gNe
possession ofthe oportment, plot or building withitl the time stipulotec[
uncler the Lerms of the ogreentent regardless of unforeseen events ot
stay orders of the Court/,tribunql, which is in either wcry not
ottributable to the a ottce/home buyer, the promtte, is unt)er rn
obligotion to refund the amount on demand with interest ot the rate
prescribed by the Stote Government including compensotion in the
monner provided under the Act with the proviso that if the Lllottee
cloes not wish to withdraw from the project, he sholl bte entitted forinterest lor the period ofdeloy tilt hqnding over possession at the r0te
prescribed

40. The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereundcr or to the allottee as per agrecment for sale
under section 11ta)(al. The promoter has failed to complete or unable
to give possession ofthe unit in accordance with the terms ofagreement
for sale or duly completed by the date specified therein. Accordingly,
the promoter is liable to the aliottee, as he wishes to withdraw from the
project, without prejudice to any other remedy available, to return the
amountreceived by him in respectofthe unitwith interestatsuch rate
as may be prescribed.

41. 'l'his is without prejudice to any other remedy available to the allottec
including compensation for which he may file an application for
adjudging compensation with the adjucricating officer under secaons 71

& 72 read with section 31( 1J of the Act of 2016.

SLP (Civil) No. 13005 of 2020 decided on 12.05.20 22. itwasobserved
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42 The authority hereby directs the promoter to return the amount
received by him i.e., Rs. 16,99,411/- with interest at the rate of 10.00%
[the Stare Bank of India highest marginai cost of lending rate (MCLII)
applicable as on date +20lo) as prescribed under rule 15 of the Haryana
Ileal Estate (Reguration and Development) Rures,2017 from the date of
each payment till the actual date of refund of the amount within the
tintelines provided in rule 16 of the Haryana Ru les 2 01 7 ibid.

G.ll. To direct the respondent to pay litigation cost of Rs. 60,000/_
4 3. 'l-he complainant in tlte aForesaid head is seel<ing relief w.r.t

compensation. Hon'blc Supreme Court of India in civil appcal titled
as M/s Newtech promoters ond Developers pvt. Ltd. V/s State of Up
& Ors. (Civil appeal nos. 6T45-6249 of2021, decided on 1,1.t1.2021),
has held that an allottee is entitled to claim compensation under
sections 12, 14, 18 and section 19 which is to be decided by the
adjudicating officer as per section 71 and the quanturn oFcompensatioll
shall be adjudged by the adjudicating officer having due regard ro rhe
factors mentioned in section 72. The adjudicating officer has exclusive
iurisdiction to deal with the complaints in respect of compensation.
'fherefore, the complainant is advised to approach the adjudicating
officer for seeking the relief of compensation.

Directions of the Authority:

Ilence, the authority hereby passes this order and issue the forowing
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoters as per the functions entrusted to
the Authority under Section 34(0 of the Act of 2016:

II.

44.

PaEe 22 of 23



ffi HARERA
ffieunuennrrl

iJ 'l'he respondent is directed to refund th" ,rnornt i"., ttr.
76,98,4IL/- received by them from the complainant along with
interest at the rate of 10.00% p.a. as prescribed untler rule 15 of
the Haryana Real Estate fRegulation and DevelopmentJ IluJes,
2077 from the date ofeach payment ti, the actuar date ofrefuncl of
the amount.

ii) 'fhe respondent is further directed not to create any third-party
rights against the subject unit before full realization of the paid_up
amount along with interest thereon to the complainant, and even
il any transfer is initiated with respect to subiect unit, thc
receivable shall be first utiiized for clearing dues of allottee_
complainant.

iii) A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

45. Complaint stands disposed oi

46. File be consigned to the registry.

eev K(mar Arora)
Member

Haryana Real

(Ashok Sa n)
Memb

Estate Regulatdfy Aurhoriry, Gurugrarr

Datcdt 14.09.ZOZZ

@t'wt----<
(Dr. KK I(liandelwat)

Clt airnran
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