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GURUGRAM Complaint No. 4149 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 4149 0of 2021
Date of filing complaint: | 13.10.2021
Date of decision : 06.01.2023

Nishant Kumar

Veena Kumar

R/0: G-37, Sai Apartments, Sector-13,
Rohini, New Delhi - 110085 Complainants

Versus

M/s Imperia Wishfield Pvt, Ltd.
Regd. office: A-25, Mohan Cooperative Industrial

Estate, New Delhi-110044 Respoinent
CORAM:
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora Member
APPEARANCE: '
Sh. Anand Dabas (Advocate) Complainants
Sh. Rishi Kapoor (Advocate) Respondent

ORDER

1. The present complaint has been filed by the complainant/allottees
under Section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provision of the Act or the rules
and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

A. Unit and project related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over the

possession and delay period, if any, have been detailed in the following

tabular form:

S.N. Particulars

1. |Name and locgtj%m"
the project /.

2. | Nature of the project

3. |Projectarea
?"

4. | DTCP license ﬁg{g

5. |Name oflicensee ””Pﬁm‘@“zT Solutlons
6. |RERA Registered/ not|Notregistered
registered . M 1D
7. | Unit no. E-170, 1st Floor, Tower Evita

(annexure C-2 on page no. 25 of
complaint)

8. | Unit area admeasuring | 261 sq. ft.

(super area) (annexure C-2 on page no. 25 of

complaint)

9. | Allotment letter 24.09.2013
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(annexure C-1 on page no. 12 of
complaint)

10. | Date of apartment buyer | 07.05.2014
agreement (annexure C-2 on page no. 15 of
complaint)
11. | Possession clause 11 (a) Schedule for possession of the
said unit
The ’ company based on its present plans and
,-"-"'“atgs and subject to all exceptions
avgrs to complete construction of the
| Said building/said unit within a period of
| sixty, (60)-months from the date of this
/ ‘{-agreement ur less there shall be delay or
VAN o - % to&de‘partment delay or due to
[/ any c:rc‘umstances~beyond the power and
§ & J |.co br h pany or force majeure
i;r:% ;co ditions nbcf: but not limited to
5-3}; r-"”‘é reason: en oned in clause 11(b) and
§%'\‘_'.’r' N\ !11:55‘) r due*tp‘féﬂure of the allottee(s) to
x\\li‘ | pa ﬁge ]aial price and othercharges
V'-\ ¢ ! Da
HAR:
12. | Due date of possession ' | d 4_ 19
R&.,. 9‘}0 " {3 ¢
(calculated from the date of agreement)
13. | Total sale consideration | Rs. 33,15,364/-
(As per statement of account dated
26.08.2021 on page 77 of complaint)
14. | Amount paid by the| Rs. 25,78,235/-

complainants

(As per statement of account dated
26.08.2021 on page 77 of complaint)
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15. | Occupation certificate | Not obtained

16. | Offer of possession Not obtained

17. | Delay in handing over 3 years 7 month 30 days
possession till date of
this order i.e.
06.01.2023

B.

the complainants wltlran'b mﬂ-“ e et aq_d* bﬁy a shop in the proposed
project being develode by the' resp]ondenal;ﬁmely “Elvedor Retail” in
Sector-37C, Gurygrajn Theif re§pondent hadg represented to the

complainants that*it is Very et:hlcal busmess house in the field of

construction of remdentlal and commercxal project and in case the
complainants would invest ir; th pgolect of respondent then it would
deliver the possession of proposeH §hop on the assured delivery date as
per the best quallty ﬁsﬂred b§r &efﬁponden&

That the complamants booked a shop and was allotted shop bearing E-
170 on 1st floor admeasurmg 261 sq. ft. fora total sale consideration of
Rs.29,40,164/-in the said project. It was assured and represented to the
complainants by the respondent that they had already taken the
required necessary approvals and sanctions from the concerned
authorities and departments to develop and complete the said project
on the time as assured by the respondent. Accordingly, they paid Rs.
2,21,850/- on 29.09.2012 towards booking amount.
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That the respondent vide allotment letter dated 24.09.2013 allotted a
commercial unit no. E-170, admeasuring 261 sq. ft. super area in their
project “Elvedor” at Village Gharoli Khurd, Sector-37C, Gurugram,
Haryana for a total sale consideration of Rs.29,40,164/- inclusive of

external development charges (EDC)/ Infrastructure Development
Charges (IDC).

That the respondent assured the complainants that it would execute the

buyers’ agreement at the earhgka}rgd maximum within one week.
,Jx S g,.w

However, the respondent di& 101 ful éits promise and finally executed
the same on 07.05.2014, {:ES ‘{f‘i

1Y e

Y U
| 3

That from the date qﬁ‘ﬁgqﬁ' < gépﬂ-
various demands fms the pa)fmehtaf}fnstallments on the complainants

aday, the respondent had raised

towards the sale gunszderatton of th? sald shop.and they have duly paid
all those demands ﬁmﬁhout any dgfault or delay on their part.

That they had ajreg‘ﬂy pdjd ERs! 25]&%3,5 /- towards the sale
consideration as on toda‘x to the.r.esmndent as demanded by it from

kph __-.'
time to time. . *,ﬁ‘ -

That the complamanl,‘s thereaﬁér had trled theﬁ' level best to reach the
representatives of the respondentto s qk a satlsfactory reply in respect
of delivery and possession. eL[thms id shep but all in vain and the
respondent has started to ignore the complainants and had not given

any reply regarding the delivery and possession.

That according to clause 11(a) of the buyers’ agreement dated
07.05.2014 the promised date of delivery of the said shop is 60 months

from the date of execution of buyers’ agreement i.e., 07.05.2019 but the
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respondent has not delivered or offered possession of the said shop till
date.

That the conduct on the part of the respondent has cleared the dust on
the fact that all the promises made by the respondent at the time of sale
of said shop were fake and false. The respondent had made all those
false, fake, wrongful and fraudulent promises just to induce the
complainants to buy the said shop basis its false and frivolous promises,
which the respondent never mtinded to fulfil. The respondent in its

advertisements had represe;n_ "':ly regarding the area, price,

quality and the delivery s‘»'o“;"-.-?-':- _‘r,_s._sion and resorted to all kind of

unfair trade practices W&'le Insactin g"wfth the complainants.
f“p 7T Y NS\
That the respondgnﬁha& cau‘seﬂ. delay of fbout 2 year & 4 months in
U H ad
delivering the possvess‘lon of aforesaid shop tlll the date of filling of the

present complauft ni

That the complainan;s had[tfat:éd iall Ll;hefé ﬁnancna] burdens and
hardship from thelr%limited ‘mcome‘ resources only because of the
respondent’s failure to fu’lfilats.p:gm&ees and commitments. Failure of
commitment on t% ar}“af deht ¢ ly@e the complainants to
suffer grave, sevef'e and hﬁ’m %rﬁ‘eﬁta and fi ndnmal harassment with
no-fault on their. Egyu{_'fhe qopplgu%nts bemg common person just

made the mistake of relying on respondent’s false and fake promises,

which lured them to buy a shop in the aforesaid project of the

respondent.

That the cause of action accrued in favour of the complainants and
against the respondent on 07.05.2019 when the respondent was to
hand over the delivery and possession of the said shop to the

complainants and the cause of action is continuing and is still subsisting
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on day-to-day basis as the respondent has not offered possession of the

said shop till today even after repeated requests made by the

complainants to the respondent in this regard.

C. Relief sought by the complainants:

15. The complainants have sought following relief(s):

(i) Direct the respondent to pay interest at the prescribed rate on the

amount paid of Rs. 25,78 235/ pald by the complainants for the

said shop on account of d ay m dellvermg possession from the

D.

The respondent by w&y*ﬁf ertten rep]y made followtng submissions:

16. That unit no. E- i?ﬁ Sn tewe%' Bj\nta SItuat;ed in the said commercial
project, which had%l:ﬁ I llbtt%df t cbnfplﬁgants by the respondent
company for a totals conSJdéi‘ationidﬁlouhr of Rs. 33,16,453/-, vide
allotment letter/ retail buyenagrge‘ment dated 13.05.2014 on the terms
and conditions mn};cuglly agreﬁt%yghe @mes

17. That the rights of. the I;reeent partles a're' governed by the allotment
letter/buyers agreement executed between the parties on 13.05.2014.
That the project in question i.e., Elvedor is a joint venture project with
“Prime IT Solutions Pvt. Ltd.” and this Prime IT was also a licensee
company and holding a 50% equity in answering respondent company
till November 2015.

18. The said project is a commercial project being developed on two acres

of land situated at Sector 37-C, Gurugram, Haryana and comprises of
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retail and studio apartments. The foundation of the said project vests
on the joint venture agreement executed between M/s Prime IT
Solutions Pvt. Ltd. and Imperia Structure Pvt. Ltd. lying down the
transaction structure for the project and for creation of SPV company,
named and styled as "Imperia Wishfield Pvt. Ltd.". Later, collaboration
agreement dated 06.12.2012 as executed between M/s Prime IT
Solutions Private Limited (on one part) and M/s Imperia Wishfield Pvt.

Ltd. (on the second part]. In ter_n_w__“ f the said collaboration agreement,

expenses and resourc ;s”@ thqr '

any obstruction and mterferelii:e}l: “any dther party. The referred
collaboration agreen:eht hasml;éé;“:sagne& 53! nrepresent:cltwe of M/s
Prime IT Solutlcms; Private’ I.flmlted‘ and Imgéria Wishfield Pvt. Ltd.
Suffice to mentlo’n here that;pn thq relevahti d;te i.e, 06.12.2012 on
which the collaboratxo% égreerﬁ’enf s@ped there are common
directors in both thes% %SmQa%lﬁgﬂ g‘n"M'/é’ Prime IT Solutions Private

Limited and M/s Imperia Ww's“l'[ﬁeld PUE Ltd,
That a clear refes‘ g o&thgl sggd%:gll%’bmaﬂoh agreement has been

given in the said~ allotment letter/ retail buyer agreement executed
between the complamants and the rerondent_ In the said agreement it
is distinctly mentioned that "Prime IT Solutions Private Limited", a
company incorporated under the provisions of Companies Act, having
its registered office at B-33, First Floor, Shivalik Colony (Near Malviya
Nagar), New Delhi-110017, has been granted licence No. 47/2012 by
the Director General, Town and Country Planning, Haryana in respect

of project land and the respondent company is undertaking
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implementation of project based on the basis of said collaboration

agreement.

20. That in the above collaboration agreement, M/s Prime IT Solutions
Private Limited represented and confirmed to the Imperia Wishfield
Pvt. Ltd. that it has already obtained Letter of Intent ("LOI") from the
Department of Town and Country Planning, Government of Haryana on
24.05.2011 and subsequent license from the Department of Town and

Country Planning, Government

1aryana as necessary for setting up a
commercial project on the l}in @surmg 2.00 acres in the revenue
estate of Village Gadoli Khura tor 37 C, Gurugram on 12.05.2012
along with the Zonmg.spfqn gg,é‘f ol 37*0@ 2012, dated 12.05.2012).
The building plans W saLgE g{‘@ﬂ:‘g“ﬂeveloped under above
mentioned llcens§ ﬁ&og 47 of 2012 vxge.re api)rﬁnved on 25.06.2013. It is
pertinent to meni@il ilere thzft e“?en g’aef‘ore the‘executlon date of above
referred collaborauon agreemeht g)etweenn’M/s Prime IT Solutions
Private Limited and Irripéna Wlshﬁéld th Ltd both these companies

were under the same m'aﬂﬁgemegbanﬂ diréctors.
T L

om eg nfh%re than%n terms of compromise
i ‘3: a.qf

dated 12.01. 2016*’3 d‘ecre sheeﬁt« siprepared on 21.01.2016 in a suit
titled M/s Prime ITSo utlox;ls iP\éE Lt ng Deyi Ram & Imperia Wishfield

Jr"‘:“ﬁ.

Pvt. Ltd. As per this compromise, both M/s Impena Wishfield Pvt. Ltd.

21. Further, itis also rel r;

and M/s Prime IT Solutions Pvt. Ltd. apart from other points, agreed to
take collective decision for the implementation of the project and all
expenses related to the project would be jointly incurred by both the
parties from the dedicated project account which would be in the name

of "M/s Imperia Wishfield Limited Elvedor Account.”

|

%/ Page 9 of 22



iy

Z23.

24.

25.

GURUGRAM Complaint No. 4149 of 2021
22,

That the said project suffered a setback on account of non-cooperation
by aforesaid JV Partner Le. Prime IT Solutions Private Limited as major
part of the collections received from the allottees of the project have

been taken away by said JV partner.

That for the proper adjudication of the present complaint, it is
necessary that M/s Prime IT Solutions Pvt. Ltd. be arrayed as a
necessary party. Any coercive order passed without hearing the said

necessary party is clearly cau&?grave pre]udlce to the answerlng

21.01.2016.

J

It was submitted ;hdt A

—st‘

':_ ON gﬂl SAID UNIT:
any-bas its pres nt plan zé stimates and
subject to all gust :- eptio : _"va"" urs' to complete

id building/Se d Unit Wfthm a period of
sixty (60) months from" fi?da;:g@ﬁﬁs“ r'@ement unless there
shall be delay or faﬂure Maﬁﬁt delay or due to any
circumstan e powe nd control of the Company
or force macg‘ g ?g bﬁt not !imked to reasons
mentioned m ciau,se Ilfb) arlnd 11(:: or due to failures of the
Allottee(s) to pa;; in t:rmefthe Total P{rce and ai‘hergcharges and
dues/paymen‘ﬁ’;néﬁffoned&?ﬁ' t)ﬂ"f Agreement o} any failure on
the part of the Allottee(s) to abide by all or any of the terms and
conditions of this Agreement. In case there is any delay on the
part of the Allottee(s) in making of payments to the Company
than notwithstanding rights available to the Company
elsewhere in this contract, the period for implementation of the
project shall also be extended by a span of time equivalent to
each delay on the part of the Allottee(s) Company”.

In view of the above said, the respondent company had intended to

by the complamafl

complete the construction of the allotted unit on time. It is pertinent to
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mention that the respondent company had successfully completed the

civil work of the said tower/project, and the finishing work, MEP work
is remaining of these towers, which is going on and the respondent
company is willing to complete the same within next six to twelve
months of period. However, the delay in handing over the project has
occurred due to certain force majeure circumstance, inter alia includes
the covid-19. The possession of the unit would be tentatively delivered

to its respective allottee(s) in next 12 15 months with respective OC on

the said project.

£
26. That, several allottees have withh e remalnmg payments, which is

further severally aﬁe@gy@ \h\ialth of the respondent
company and ﬁlgt'bfrigdue. ‘_“J%Pcé ‘n’tajeure conditions and

c1rcurnstances/re%sgns, WhICh were beyond the control of the

respondent comparyi as mentlfy-ne herem below the construction

H )
pf.OJettEaf’Bﬁ the parties i.e. the

works got delaye&” _
complainants as wéll%s 4 -‘e reSpbndent«'tompény had contemplated at
the very initial stage v??mle signmg.thealloﬁnent letter /agreement that

in. e and that is why under the
itioned in | ' a’ll%tment letter, it is duly
agreed by the comp‘}amants lihat,rthe Lﬁpondent company shall not be

some delay mig

force majeure cl

liable to perform 2 a‘rfy or all 0f"1ts 051 ations during the subsistence of
any force majeure circumstances and the time period required for
performance of its obligations shall inevitably stand extended. It is
unequivocally agreed between the complainant and the respondent
company that the respondent company is entitled to extension of time

for delivery of the said unit on account of force majeure circumstances

N
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beyond the control of the respondent company and inter-alia, some of

them are mentioned herein below:

(1)

(if)

(iii)

That, the respondent company started construction over the said
project land after obtaining all necessary sanctions/approvals/
clearances from different state/central agencies/authorities and
after getting building plan approved from the authority (all in the
name of prime it) and named the project as "Elvedor." The

respondent company hagng@cqiyed applications for booking of

'.'&{Q@nlevels in Delhi NCR, the
Hon'ble Sup@e Court orde}ed a\ban Elé'éo}nstructton activities in

2 9, anvi?arﬂs, which was a blow to
realty develoi)Es\{tﬁe 3 ﬁ‘ ;AlﬁQl;alﬁréndex (AQI) at the time
was running éhOVe 900 siwﬁichfﬁs Eo,nsiééred severely unsafe for
the city dwellers. ‘gFOﬂong» théJCentral Pollution Control Board

“erem — il

(CPCB) decla{mg thg'A_, evels.as. o%sev re, the SC lifted the ban
condltlonally‘on‘&ete% ' i Iféwdjéconstructmn activities
to be carried out; 'between 6-am ,and 6 pm, ‘and the complete ban
was lifted by the ﬁﬁ’n'ble?uﬁf’é’me Cour't on 14th February, 2020.

That, when the complete ban was lifted on 14th February 2020 by
the Hon'ble Supreme Court, the Government of India imposed
National Lockdown on 24th of March, 2020 due to pandemic
COVID-19, and conditionally unlocked it in 3rd May, 2020,
However, this has left the great impact on the Procurement of

material and Labour. The 40-day lockdown in effect since March
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24, which was further extended up to May 3 and subsequently to
May 17, led to a reverse migration with workers leaving cities to
return back to their villages. It is estimated that around 6 lakh
workers walked to their villages, and around 10 lakh workers are
stuck in relief camps. The aftermath of lockdown or post lockdown
periods has left great impact and scars on the sector for resuming
the fast-paced construction for achieving the timely delivery as

agreed under the "allotmelegtter That initially, after obtaining

=3 “l £

n: ',- meiy, *getc However, since the
tmm._ £

constructlonﬁv‘ﬁrﬁ was hated and coﬂltf [not be carried on in the

including lab )

planned maéngradue to tHb{or%'e mayet"ire‘drcumstances detailed
above, the sa.;c[ irﬁ’Eastru&tutie cé)uld not be utlllzed and the labour
was also left tb idle r,gSuIﬁng in Emonnnfi’g bxpenses without there
being any progr&g@ﬁthg (%) _' uehtfn’{vork Further, most of the
construction materlawhwh“ﬁs _purchased in advance, got
wasted /deterio : oﬁ&ary losses. Even the

'“ - J. r- 9 e N ﬁ JI .. “"‘.

plants and 'magl}menes, wplchlvwere arranged for the timely

completion of the construction’ ork, got' degenerated, resulting
into losses to the respondent company running into crores of
rupees.

Moreover, it is also pertinent to mention here that every year the
construction work was stopped / banned / stayed due to serious
air pollution during winter session by the Hon'ble National Green
Tribunal (NGT), and after banned / stayed the material, manpower

and flow of the work has been disturbed / distressed. Every year
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(v)

(vi)

the respondent company had to manage and rearrange for the
same and it almost multiplied the time of banned / stayed period
to achieve the previous workflow. The orders already placed on
record before this Hon'ble Bench.

The real estate sector so far has remained the worst hit by the
demonetization as most of the transactions that take place happen
via cash. The sudden ban on Rs 500 and Rs 1000 currency notes

has resulted in a situation o

ﬂimited or no cash in the market to be

A’N" oy o ‘ e

parked in real estate ass; ,“'J_s ;sfhns subsequently translated into

an abrupt fall in housi ng dema d across all budget categories.
Owing to its uni ohiomic event, demonetization

brought a lot o .g
when it came' §t

he realty SectomNo Jq@t keveryone was affected
by this ra£%1 | measure;- f:nru:]I mltlaliy 1ll possible economic
activities sloiwed‘iddﬂm fb ala&e éxtenﬁ- vjhlch also affected the

dlsbursement to'p: :._. -. iz fbr’ d‘ﬁlly construction, and day-

to-day activities, sm?é"‘“con@t‘f" tion involves a lot of cash

payment/tr% . d% “ it %n s%'efal a&lvmes

It is a well- knawn fact tha} there.is extr;gme shortage of water in
State of Haryand anﬂltflé constr T:ﬁo" w‘z&fdlrectly affected by the
shortage of water. Further the Hon'ble Punjab and Haryana High
Court vide an Order dated 16.07.2012 in CWP No. 20032 of 2009

directed to use only treated water from available Sewerage
Treatment Plants (hereinafter referred to as "STP"). As the
availability of STP, basic infrastructure and availability of water
from STP was very limited in comparison to the requirement of

water in the ongoing constructions activities in Gurgaon District, it
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was becoming difficult to timely schedule the construction

activities. The availability of treated water to be used at

construction site was thus very limited and against the total

requirement of water, only 10-15% of required quantity was
available at construction sites.

27. That, owing to the above said force majeure circumstances and reasons

beyond the control of the respondent company, it was extremely

necessary to extend the intende date of offer of possession mentioned

in the allotment letter. «:jﬁ

28. Copies of all the relevant docum ‘_ _ have been filed and placed on
record. Their authennch&rs n@f‘_ ndispu nce, the complaint can be
decided on the basf;' ﬁ:.- " ed iments and submission

"

made by the part%§ g‘ o ,
' I .
|

* §
i L

|| U

1 a%}sﬁ{g qf matter jurisdiction to

E. Jurisdiction of the a

29. The authority has\terri

adjudicate the prese T il egrgéé'éns given below.

e Y 2\
-
g .

.
E.l Territoria ul_';lsdlctlopw

&fi/ﬂzizglm datetLH 12.2017 issued by

30. As per notificatior

Town and Country ,Elgpmng: l?\f{rtrpfut, the jurisdlctlon of Real Estate
Regulatory Authorlty Gurugram shall be entlre Gurugram District for
all purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
district. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint.

E.Il  Subject matter jurisdiction
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-31. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11 (4)(a) is

reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case
may be, to the allottees, or the. common areas to the association
of allottees or the competeni‘ _& brfty as the case may be;

34(f) of the Act provgies“ 0 2N npliance of the obligations

cast upon the p otte & the real estate
es.and u.’ot:ons made

agents under @Cbﬁﬁ
FdR
thereunder. 5’ ﬁ
32. So, in view of the prov151ons of the Act quoted above the authority has

complete ]urlsdlctlon to demde the complamt regarding non-
of 0 W Y,

compliance of obhgatlons by the promoter leavmg aside compensation
CE' N RN N

which is to be dec1ded by the adjudlcatmg ofﬁcer if pursued by the

complainants at a later stage k Nv C ,.z.« v

F. Findings on the oE]?ti?ns T??yl thwresqpndent

F.I Objection regarding non ]omder of M/s Prlme IT Solutions Pvt. Ltd.

{ _ i ', ' ; \ } i - y / A L {
as a party. \JUINU\ TV

33. While filing written reply on 05.05.2022, a specific plea was taken by
the respondent with regard to non-joining of M/s Prime IT Solutions
Pvt. Ltd. as a party in the complaint. It is pleaded by the respondent that
there was joint venture agreement executed between it and M/s Prime
IT Solutions Pvt. Ltd., leading to collaboration agreement dated

06.12.2012 between them. On the basis of that agreement, the
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respondent undertook to proceed with the construction and

development of the project at its own cost. Moreover, even on the date
of collaboration agreement the directors of both the companies were
common. A reference to that agreement was also given in the letter of
allotment as well as buyers agreement. So, in view of these facts, the
presence of M/s Prime IT Solutions Pvt. Ltd. as a respondent before the
authority is must and be added as such. But the pleas advanced in this
regard are devoid of merit. No doubt there is mention to that
collaboration agreement in the er s agreement but the complainants

2P ANy

allottee was not a party to that document executed on 06.12.2012. If the

T V\m i ™

IT Solutions would have been a necessary party, then it would have

4.*‘-*4-

been a signatory to the buyer S agreement executed between the parties

i TR

on 07.05.2014 i.e., after signing of collaboratlon agreement. The factum
of merely mentléd;n% with regardﬁ to collab_oratlon agreement in the
buyer’s agreement does not 1pso facto shows that M/S Prime IT
Solutions Pvt. Ltd. should have been added as a respondent. Moreover,
the payments agalnst the aIlotted units were received by the
respondent/bmlder So, takmg into con31deratlon all these facts it
cannot be said that ]olnmg of M/s ane IT Solutlons Pvt. Ltd. as a
respondent was must ahd Fthe authorlty can proceed in its absence in
view of the provision contained in Order 1 Rules 4 (b) and 9 of Code of

Civil Procedure, 1908.

F.Il Objection regarding force majeure conditions:

34. The respondent-promoter has raised the contention that the
construction of the tower in which the unit of the complainants is
situated, has been delayed due to force majeure circumstances such as
orders of the NGT, High Court and Supreme Court, demonetisation, govt.

-
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schemes and non-payment of instalment by different allottee of the

project but all the pleas advanced in this regard are devoid of merit.
First of all, the possession of the unit in question was to be offered by
07.05.2019. Hence, events alleged by the respondent do not have any
impact on the project being developed by the respondent. Moreover,
some of the events mentioned above are of routine in nature happening
annually and the promoter is required to take the same into
consideration while launchmg the project. Thus, the promoter

respondent cannot be given any lenlency on based of aforesaid reasons
A2t

and it is well settled prmcnple that a person cannot take benefit of his

own wrong. w'*‘"’ 4 J g, W
._" '_ i ,,k \ ;
G. Entitlement of the complamants for refund t

;]
¥ -u'

G.I Direct the respondent to pa¥ intprgst at the, pgescrlbed rate on the
amount paid of Rsa§&5,78 235 / pajd by. éle" ‘complainants for the
said shop on account"ot}delaym dellvering possessmn from the date

of payment till delikv%w)ﬁf n&xéggl;and;vacant possession of said
R i_

. '=A
o 53 ‘,f‘

- <
sotroagpe s F

shop.

(feléy ﬁoszéessidn‘ charges as provided under the
proviso to sectlon 18(1) of the Act: Se¢ 18[1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

K
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e wa

36. Clause 11(a) of the buyer's agreement provides the time period of

handing over possession and the same is reproduced below:

"11. (a) SCHEDULE FOR POSSESSION OF THE SAID UNIT:

The Company based on its present plans and estimates and
Subject to all just exceptions endeavours to complete
construction of the Said building/Said Unit within a period of
sixty (60) months from the date of this agreement unless there
shall be delay or failure due to department delay or due to any
circumstances beyond the power and control of the Company or
force majeure conditions including but not limited to reasons
mentioned in clause 11(b) and 11(c) or due to failures of the
Allottee(s) to pay in time the Total Price and other charges and
dues/payments mentioned. in this'Ag :ment or any failure on

al yall or any of the terms and
case'there is any delay on the
P
g. of payments to the Company
available “to the Company

part of the Allottee(s) in"mak

than notwithsta mg-'(frig);%, L av
elsewhere in thisicontract]th d for, implementation of the
g : led by Ma:?’a time, equivalent to

project shall a i) 2d b
Allottee(s) Com; ﬁy”a. 7
elay pgs_;;esgiﬁ' é Eharg’i;%f,‘ai prescribed rate of

interest: The complainants  are sgekmg delay possession charges,
proviso to section 18gfqytde$ that v@hetj‘gag{fﬂjbttee does not intend to

%

A\ ¥y o, 1 |.‘ ¢ ,rf“ o ~ 4 2
withdraw from the mj%@ﬁ#?ﬁmgfby the promoter, interest
for every month of delay, tillthe handing over of possession, at such rate

as may be presc e,i j’ﬁﬁ;} ﬁ%bﬁn’ p?eScnbkd under rule 15 of the
' das under:

rules. Rule 15 has been reproduce
| J i y"e :"‘..\ "- _-,'!.'.

[ 21 ¥l :

Rule 15. P:‘eéﬂc;&ed rat }\intt’le‘s - [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
(1) For the purpose of proviso to section 12; section 1 8; and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”
shall be the State Bank of India highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time

for lending to the general public.

_— i

38. The legislature in its wisdom in the subordinate legislation under the

‘kk_/ provision of rule 15 of the rules, has determined the prescribed rate of
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interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

39. Consequently, as per website of the State Bank of India i.e.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 06.01.2023 is 8.60%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.60% per
annum. o a"‘?}}

GRS
40. The definition of term mtereﬁ asdefir under section 2(za) of the Act

provides that the rate of inte:

promoter, in case of’ﬁggtﬁ S

the promoter shal}" &

argeable from the allottee by the
_ 1;5 the rate of interest which
__ ay th e :ﬁ}o@é; in case of default. The

r"'

relevant section 1#4

“(za) "intere

or the allottee, a

Exp!anatmn. ~—For the|
(i) the rate of interestcha from the allotte
-r. até of interest which the

case of default, G
promoter shall be ha g e : A , in case of default;

(ii)  theinterest payab!e by the E‘er to the allottee shall be from the
date the u_[:_ oter _, cei or anyJ art thereof till the
date the ame ‘pai reon is refunded,
and the mterest pa ab '- thea ottee to the romotershaH be from

the date rhefﬁ?tterz r;ﬁﬁfts W té‘th ré’moter till the date

it is paid;”
41. Therefore, interest on the delay payments from the complainants shall

be charged at the prescribed rate ie, 10.60% p.a. by the
respondent/promoter which is the same as is being granted to the

complainants in case of delay possession charges.

42. On consideration of the circumstances, the evidence and other record

and submissions made by the parties, the authority is satisfied that the
C%/(‘/respondent is in contravention of the section 11(4)(a) of the Act by not
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handing over possession by the due date as per the agreement. It is a
matter of fact that buyer’s agreement executed between the parties on
07.05.2014, the possession of the booked unit was to be delivered
within a period of 60 months from the date of execution of the

agreement, which comes out to be 07.05.2019.

Accordingly, non-compliance of the mandate contained in section 11(4)

(a) read with proviso to section 18(1) of the Act on the part of the

from the due date of.
rer obt :i?ﬂ.g‘f:q%éypation certificate from

possession of the subj
v C ;',:_"rﬁls of';p"é.g'aaing over of possession
s perzﬁe“ ro 'si%n; gf&%ﬁm 18(1) of the Act
“t 1 T
=|‘ 1

read with rule IS‘ii_ rtﬂes BE VY ;" V/J
AN i '5 .0/

1 A

Directions of the Authority: = | .

Ll O/
b st H4
TE ReGVS
Hence, the authority here passes-this order and issue the following

directions undthABRE R Eé%nsure compliance of

obligations cast upo the/pr per the functions entrusted to
SUR SR

ZINAV
the Authority under Section 34(f) of the Act of 2016:

whichever is ea i%

i) The respondent is directed to pay interest at the prescribed rate
of 10.60% p.a. for every month of delay from the due date of
possession i.e, 07.05.2019 till the offer of possession of the
subject flat after obtaining occupation certificate from the
competent authority plus two months or handing over of

possession whichever is earlier.
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ii) The respondent is directed to pay arrears of interest accrued
within 90 days from the date of order and thereafter monthly

payment of interest to be paid till date of handing over of

possession shall be paid on or before the 10th of each succeeding
month.

iii) The complainants are also directed to pay the outstanding dues,

if any.

7\ '\t/?\r.t — é"')
(Vijay Kuffiar Goyal)

Member

Dated: 06.01.2023

Page 22 of 22



