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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Datcofdecision: 29.O7.2022

NAME OF THE
I}UILDER

RAMPRASTHA PROMOTERS AND DEVELOPERS PRIVATE
LIMITED

The RisePROJECT NAME

Casc No.

CORAM:

Dr. K.K. Khandelwal

Shri Vijay Kumar Goyal

Case title
Gagan Bhatia V/S M/s Ramprastha

Promoter & Developers Private
Limited

Naveen Saxena V/S l\4/s Ramprastha
Promoter & Developers PrivaLe

Limited

APPEARANCE

Shri Nilotpal Shyam
Shri Dheeraj Kapoor

Shri Sushil Yadav
Shri Dheeraj Kapoor
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9 Nitin Aggarwal and Yuvika Aggarwal
V/S M/s Ramprastha Promoter &

Developers Private Limited

ShriSushil Yadav
Shri Dheera, Kapoor

Chairman

Membcr

ORDER

1. This order shall dispose ofall thc 3 complaints titled as above filed before

this authority in form CRA under section :.] I of the Real Estate (Regulation

and Development) Act,2016 (hereinafter referred as "the Act") rcad with

rule 28 of the l{aryana Ileal Estate (Regulation and Development) Rulcs,

2 017 (hereinafter referred as "the rules"J for violation of section 1 1 (4 )[aJ

of the Act wherein it is inter alia prescribed that the promoter shall bc
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2.

3.

Ramprastha Promoters and Developers Limited "Thc
Rise" Sector-37D, Village Cadauli Kalan, Gurugram.

l

Possession Clause: - 15. (a) Time of handing over the Possession
" Subject to terms of this clause ond subject to the Allottee hqving complied with ull
the terms ond condition of this Agreement and the Application, ond not being in
delault under uny of the provisions of this Agreement and compliance with all
provisions, lbrmqlities, documentation etc., os prescrlbed by RAMPRASI'HA.
RAMPMST'HA proposed to hqnd over the possession of the Aportment by
September 2075 the Allottee agrees qnd understqnds that MMPMSTHA shall be
entttled to o groce period of hundred and twenty days (120) days, for applying
and obtaining the occupation certificate in respectofthe Group Housing Complex."

(Emphasis supplied)
ts
Occupation certificate: -

> OC received dat ed,1,3.12.2077 for towers/block- U, V, W, X, Y, Z for ground

to 13th floor.

Complaint No. 109 OF 2019 and

others

responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties

'l'he core issues emanating from them are similar in nature and the

complainant(sl in the above referred matters are allottees of the project,

namely, 'l'he Rise at Ramprastha City (group housing complex) being

developed by the same respondent/promoter i.e., M/s Ramprastha

Promoter & Developers Private Limited. The terms and conditions of the

buyer's agreements fulcrum ofthe issue involved in all these cases pertains

to failure on the part of the promoter to deliver timely possession of the

units in question, seeking award of Refund the entire amount along with

intertest and the compensation.

The details of the complaints, reply status, unit no., date of agreement,

possession clause, due date of possession, total sale consideration, total

paid amount, and relief sought are given in the table below:

Proiect Name and
Location

Page 2 of34
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i OC received dated 13.02.2018 for tower/block- I,l, K, L, M foi ground floor
to 19th floor and basement-1 (73568.049 sq. meter.)

l OC received dated 13.02.2020 for towers/block- H, N, O for ground floor
and 19l,floor and convenient shopping centrc [block-Bl and basemcnt l].

Note; Crace period is not included while computing due date of possessron.

Sr.
No

t.

Complaint Reply tJnit
No.

D.
1803,
18'h

floor,
tower
/block
-t)

(Page

no,
20A of
the
compl
aintl

Date of Due datc
of

Total
Considera

tion /
Total

Amount
paid by

the
complain

ant(s)

lSC:-
Rs.86,34,2
1e /-

Rs.69,93,0
49/

Relief
SoughtNo,, Case

Title, and
Date of
filing of

complaint

cR/1o9 /
201_9

Gagan
Bhatia V/S

M/s
Ramprastha
Profioter &
Developers

Private
Limited
Date of
Filing of

complaint
1 5.01.2019

status

Reply
Received
0n
20.09.20
19

apartment
buyer

agreemcnt
possession

30.09.2015

[As per
mentionsd
in the
buycr's
aBreementl

c.a1t aa f

Reply
Received
on
20.09.20
19

D-207,
2"d

floor,
tower
/block
-D

(Page
no,
18A of
the
compl
aint)

or.og.zo12

[Page no. 16

ofthe
complaint)

o+.oe .zolz

lPage no. 1B

ofthe
complaint)

Refu nd
the
entire
amou nl
along
with
interest

20'r9
Naveen

Saxena V/S
M/s

Ramprastha
Promoter &
Developers

Private
Limited
Datc of
Filing of

complaint
15.01.2019

30.09.2015

[As per
mentioned
in the
buyer's
agreementl

isc,
Rs.80,39,5
2s /-

AP: -
Rs.65,05,5
061-

Rcfu nd
the
entirc'
amount
along
with
tntefcst

_l
I'agc 3 of34
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3.

Complainr No. 109 OF 2019 and

others

04.10.2012 :o.os.zorscR/9s9/
2019
Nitin

Aggarwal
and Yuvika
Aggarwal
v/S M/s

Ramprastha
Promoter &
Developers

Private
l,imited
Date of

Reply
Received
0n
20.09.20
1g

A-603,
6th

noor,

/block

(Page
no.21
ofthe
compl
aint)

rSC, -

Rs.82,83,3
ItetLrnd

[Page no. 17
ofthe
complaint)

[As per
mentioned
in the
buyer's
agreementl

11/-

Rs.75,69,9
3s/-

the
entire
amou nt
along
with
interest

4.

F iling of
complalnt
08.03.2019

Note: ln thc table referred above certain abbreviations have been used. Thcy are
elaborated as follows:
Abbrcviation Full form
'l'SC l'otal Sale consideration
AP Amouqt p3id blltheallottecG)

The aforesaid complaints were filed by the complainants against the

promoter on account of violation of the apartment buyer's agreement

executed between the parties in respect of said unit for not handing over

the possession by the due date, seeking award of refund the entire amount

along with interest and compensation.

It has been decided to treat the said complaints as an application for non-

compliance of statutory obligations on the part of the promoter/

respondent in terms of section 34[i] of the Act which mandates the

authority to ensure compliance ofthe obligations cast upon the promoters,

the allottee(s) and the real estate agents under the Act, the rules and the

regulations made thereunder.

The facts of all the complaints filed by the complainant(s)/allottee[s)are

also similar. Out of the above'mentioned case, the particulars of lead case

5.

6.
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cR/109/2019 titled os Gagon Bhatio v/s M/s Rsmprastha promoter &
Developers Privote Limited are being taken into considcration for

determining the rights of the allottee[s) qua refund the entire amount

along with interest and compensation.

Proiect and unit related details

'l.he particulars ofthe proiect, the details ofsale consideration, the amount

paid by the complainant(s), date ofproposed handing over the possession,

delay period, ifany, have been detailed in the following tabular form:

CR/109/2019 titled as cagan Bhatia V/S M/s Ramprastha promotcr &

Developers Privatc Limited

Details

"RISE", Sector 37D, Village (iadauli

Kalan, Gurugram

Project area 60.5112 acres

Registered area 48364 sq. mt.

Nature of the project Group housing colony

Complaint No. 109 OF 2019 and

others

A.

7.

6.

5. DTCP license no. and
validity status

Name of licensee

33 0f 2008 dated '19.02.2008

upro 18.02.202 5

valid

-t
Datc of approval of
building plans

Ramprastha Builders Pvt Ltd and 1'l

others

12.04.2012

[As per information obtained by
planning branchl

Particulars

Name of the project

I'agc 5 ol:14
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11.

12.

13.

Date of environment
clearances

IlEllA Ilegistered/ not

registered

RERA registration valid

up to

HARLIRA extension

certificate no.

Iixtcnsion
detail

certificate Date

Complaint No. 109 0F 2019 and

others

21.07.20L0

[As per information
planning branchl

obtained by

? drt"il]

10.

Registered vide no. 278 of 207

09.L0.2017

30.06.2019

08 of 2020

Validity

Allotment lettcr

In principal
approval on

17 .06.2019

26.04.2072

30.L2.2020

of
n form

llate
applicatio

Date of
apartmen
agreemen

15.

booking

execution of
buyer

(Page no. 12 ofthe reply)

20.11.2011

(Page no. 36 of the replyJ

01.08.2 012

(Page no. 16 ofthe complaint)

D-201,2d floor, tower/block- D

(Page no. 18A of the complaint)

1825 sq. ft.

(Page no. 18A of the complaintJ

t
t

Unit no.

U nit area admeasuring

Page 6 of34
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18. Possession clause

Complaint No. 109 0F'2019 and

others

15. POSSESSION

(a) Time of handing over rhe
Possession

Subject to terms of this clausc and
subjcct to thc Allottee havrng
complied with all the terms and
condition of this Agreement and
the Applrcation, and not heing in
default u nder any oI the provisions
of this Agreement and compliance
with all provisions, formalities,
documentation etc., as prcscribed
by RAMPRAS'I'I]A. RAMPIIAS1'HA
proposed to hand over the
possession of the Aportment by
September 2015 the Allottee
agrees and understonds that
RAMPMSTHA shall be entitled to
a grace period of hundred ond
twenA days (120) days, for
opplying and obtaining the
occupation certificqte in respect
of the Group Housing Complex.

(Emphasis supplied)

[Page no. 23A of the complainr)

30.09.201 5

[As per mentioned in the buyer's
agreementl

Due date of possession

Total sale consideration Rs.86,34,219 /-

Page 7 of 34
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Amount paid

complainant

by the

Payment plan

Occupation certificate

/Complction certificate

Complaint No. 109 oF 2019 and

others

(As per schedule of payment pJge 30A

of the complaint)

Rs.69,93,049 /-

[As per receipt information page 50 of

the reply)

Construction Linked payment PIan

IPage no. 30A of the complaintl

Not received

24.

25.

Offer of possession Not offered

Delay in handing over the ] 3 years 3 months and 16 days

possession till date of
filing complaint i.e.,

irr"r.rorr'^"'""' 
".,l

B.

B,

Facts ofthe complaint

The complainant has made the following submissions in the complaint: -

I. That the respondent gave advertisement in various leading

Newspapers about their forthcoming project named Ramprastha

"Rise" in Sector 37, Gurgaon promising various advantages,like world

class amenities and timely completion/execution of the project etc.

Relying on the promises and undertakings given by the respondent in

the aforementioned the complainant booked an apartment/flat

admeasuring 1t]25 sq.ft. i.e., in aforesaid pro,ect ofthe respondent for

total sale consideration of Rs.86,i)4,279 /- which includes BSP, car

Page I of34
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II1,

Complaint No. 109 Ot- 2019 and

others

parking, IFMS, club membership, PLC etc. He made paymenr of

Rs.69,93,049 /- to the respondent vide different cheques on different

dates.

That as per apartment buyer's agreement, the respondent allotted a

unit/flat bearing no D-201 on 2ud floor in Tower-D having super area

of 1825 sq. ft. to the complainant. 'Ihat as per clause no. 15(a), the

respondent agreed to deliver the possession of the unit latcst by

September 2015 as per the date of signing of the apartment buyer's

agreement dated 01.08.2012 with an extended period of4 months.

That complainant regularly visited the site but was surprised to see

that construction work was not in progress and no one was present at

the site to address his queries. It appears that respondent has played

fraud upon the complainant. The only intention of the respondent was

to take payments for the tower without completing the work.'Ihc

respondent with mala-fide and dishonest motives cheated and

defrauded the complainant. That despite receiving of 85-90%r

approximately payment of all the demands raised by the respondent

for the said unit and repeated requests and reminders over phonc

calls and personal visits of the complainant, the respondent failed to

deliver the possession of the allotted unit to him within stipulated

period.

That it could be seen that the construction of the block in which thc

complainant unit was booked with a promise by the respondent to

deliver the unit by September 2015 but was not completed within

time for the reasons best known and which clearly shows the ulterior

IV.

Page 9 of 34
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Complaint No. 109 oF 2019 and

others

motive of the respondent was to extract money from the innocent

people fraudulently.

That due to this omission on the part of the respondent, the

complainant has been suffering from disruption in living

arrangements, mental torture, agony and also continue to incur

severe financial losses. This could be avoided if the respondent had

given possession of the unit on time. That as per clause 17 (aJ of the

apartment buyer's agreement dated 01.08.2012 it was agreed by the

respondent that in case of any delay, it would pay to the complainants

a compensation @ Rs.5/- per sq.ft. per month of the super area of the

apartment/unit. It is, however, pertinent to mention here that a clause

of compensation at a such of nominal rate of Rs.5/- per sq. ft. per

month for the period of delay is unjust and the respondent has

exploited the complainant by not providing the possession of the unit

even after a delay of such a long period from the agreed possession

plan. The respondent cannot escape the liability merely by

mentioning a compensation clause in the agreement. It could be seen

here that the respondent has incorporated the clause in one sided

buyer's agreement and offered to pay a sum of Rs.5/- per sq. ft. for

every month ofdelay. Ifwe calculate the amount in terms offinancial

charges, it comes to approximately @1% per annum rate oF interest

whereas the respondent charges 1870 per annum interest on delayed

payment.

That on thc ground of parity and equity, the respondent also be

subjected to pay the same rate of interest. Hence, the respondent is

VI.

Page 10 of 34
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9.

C.

VII,

liable to pay interest on the amount paid by the complainant (Q) 1g%r

per annum to be compounded from the promised date of possession.

That the complainant requested several times by making telephonic

calls and also personally visiting the office of the respondcnt either to

deliver possession of the unit in question or to refund the amount

along with interest @ 180/o per annum on the amount deposited by

him, but respondent has flatly refused to do so. 'Ihus, the respondent

in a pre-planned manner defrauded the complainant with his hard-

earned amount and wrongfully gained itselfand caused wrongful loss

to him.

Relief sought by the complainant: -

Thc complainant has sought following relief(s):

I. Direct the respondent to refund the amount of Rs.69,93,049/- along

with prescribed rate of interest per annum on compounded rate from

the date of booking from the flat in question.

II. Any other relief which this hon'ble aurhority deems fit and proper

may also be granted in favour the complainants.

On the date of hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed in

relation to section 11( ) (a) of the act to plead guilty or nor ro plead guilty.

Reply by the respondent

'l'he respondent has filed an application for rcjection of complaint on thc

ground ofjurisdiction along with reply. The rcspondent has contested the

complaint on the following grounds.

10.

D.

Page 11 of34
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I. That the complaint filed by the complainant is not maintainable and

the authority has no jurisdiction whatsoever to entertain the present

complaint. The respondent has also separately filed an application

for rejection of the complaint on the ground of jurisdiction and the

reply is without prejudice to the rights and contentions contained in

the said application.

That the complaints pertaining to compensation and interest for

grievances under section L2, 1,4, 18 and 19 of the Act, 2016 are

required to be filed before the adjudicating officer under rule-29 of

the rules, 2017 read with section 31 and section 71 of the said Act

and not bcfore this authority under rule-28.

The complaint pertains to the alleged delay in delivery of possession

for which the complainant has filed the present complaint and is

seeking the relief of refund, interest, and compensation u/s 18 of the

II,

said Act. l'herefore, even though the project of the respondent i.e.,

"Rise" Ramprastha City, Sector-37D, Gurgaon is covered under the

definition of "ongoing projects" and registered with this authority,

the complaint, if any, is stili required to be filed before the

adjudicating officer under rule 29 of the said rules and not before

this authority under rule 28 as this authority has no jurisdiction

whatsoever to entertain such complaint and is liable to be rejected.

IV. That without prejudice to the above, the position is further

substantiated by the proviso to section 71 which clearly states that

cven in a case where a complaint is withdrawn from a Consumer

Forum/Commission/NCDRC for the purpose of filing of an

Complaint No. 109 0F 2019 and

others

II I.

Page 12 of 34
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application under the said Act and the said rules, the application, if
any, can only be filed beforc the adjudicating officer and not before

the authority.

That the complaint is not supported by any proper affidavit with a

proper verification. ln the absence of a proper verified and attested

affidavit supporting the complaint, the complaint is liable to be

rejected.

l'hat the complainant is an investor and not consumer and nowherc

in the complaint, the complainant pleaded as to how the

complainant is consumer as defined in the Consumer protection Act,

1986 qua the respondent. The complainant has deliberately not

pleaded the purpose for which the complainant has entered into an

agreement with the respondent to purchase the apartment in

question. The complainant, who is already the owner and resident

of 31, Sahyog Apartment, Near Rani Bagh, Sant Nagar, pitampura,

Delhi- 110034 [address mentioned in the booking application form,

apartment buyer's agreement and in the present complaint) is

investor, who never had any intention to buy the apartment for own

personal use and kept on avoiding the performance of contractual

obligations ofexecuting the apartment buyer agreement and making

timely payments and have now filed the prescnt complaint on false

and frivolous grounds.

VII. That this authority has no jurisdiction to entertain the present

complaint as the complainants have not come this authority with

clean hands and has concealed thc material fact that he is defaulter,

Complaint No. 109 0F 2019 and

VI.

Page 13 ol34
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VII I,

X,

IX.

complaint No. 109 0F 2019 and

others

having deliberately failed to make the payment of installments

within the time prescribed, with delay payment charges, as reflected

in the statement of account.

Despite several adversities, the respondent continued with the

construction and is in the process of completing the project and

should be able to apply the occupation certificate for the apartment

in question by 30.06.2019 (as mentioned at the time of registration

of the project with this authority). However, the complainant is only

short term and speculative investor, and is not interested in taking

over the possession of the said apartment. Moreover, due to slump

in the real estate market, the complainant failed to make the

payments in time. It is apparent that the complainant had the motive

and intention to make quick profit from sale of the said apartment

through the process of allotment. Having failed to resell the said

apartment due to general recession, the complainant has developed

an intention to raise false and frivolous issues to engage the

respondent in unnecessary, protracted, and frivolous litigation. The

alleged gricvance of the complainants has the origin and motive in

sluggish real estate market.

That this authority is deprived of the jurisdiction to go into thc

interpretation of, or rights of the parties inter-se in accordance with

the apartment buyer's agreement signed by the complainant

/allotment offered to him.

That the proposed estimated time of handing over the possession of

the said apartment i.e., September 2015 plus 120 days, comes to

I'}age 14 ol34
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others

3-1..01.201,6, and is applicable only subject to force majeure and the

complainant having complied with all the terms and conditions and

not being in default of any the terms and conditions of the apartment

buyer agreement, including but not limited to the payment of
instalments. In case of any default/delay in payment, the datc of

handing over of possession was to be extended accordingly solely at

the respondent's discretion, till the payment of all outstanding

amounts and at the same time in case ofany default, the complainant

would not be entitled to any compensation whatsoever in terms of

clause 15 and clause 17 ofthe apartment buyer agreement.

That section 19[3J of the Act provides that rhe allotree shall bc

entitled to claim the possession of the apartment, plot, or building,

as the case may be, as per the declaration given by the promoter

under section a(2)(lJ(Cl. The entitlement ro claim the possession or

refund would only arise once the possession has not been handed

over as per the declaration given by the promoter under section

4(2)(l)(C). In the present case, the respondenr had made a

declaration in terms ofsection a(21(ll(Cl that it would complete rhe

project by 31.06.2019. Thus, no cause of action can be said to have

arisen to the complainant in any event to claim possession or refund,

along with interest and compensation, as sought to be claimcd by

them.

The projects in respect of which the respondent has obtained the

occupation certificate are described as hereunder: -

XI,

xI.

Page 15 of34
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Complaint No. 109 OF 2019 and

others

S. No Proiect Name

I

1. lAt.iu.

No. of
Apartments

::o

Status

OC rcceived

2. Vicw 280 OC received

s. 
I 

ease

I 

rower l, l, K, L, M

I 

rower H, N

Tower-O

INomenclature-P)

(TowerA, B, C, D, E, F

Gl

400

160

BO

640

OC received

OC received

OC received

OC to be

applied

534 0C received

OC to be

applicd
68+

' l--: 322 0C to be

applied

12. Copies of all the relcvant documents have been filed and placed on the

record.'fheir authenticity is not in dispute. Hence, the complaint can be

decided on the basis ofthese undisputed documents and submission made

by the parties.

13. 'l'he application filed in the form CAO with the adiudicating officer and on

being transflerred to the authority in view of the jud gemenl M/s Newtech

Promoters and Developers Pvt Ltd Versus Stote of U,P, and Ors.

SLP(Civil) No(s). 3777-3775 OF 2021), the issue before authority is

whether the authority should proceed further without seeking fresh

Page 16 of34
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application in the form CRA for cases of refund along with prescribed

interest in case allottee wishes to withdraw from the project on failure of

the promoter to give possession as per agreement for sale. It has been

deliberated in the proceedings dated 10.5.ZOZZ in CR /Vo. 3688/2021

titled Harish Goel Versus Adani M2K Projects LLp and was observed that

there is no material difference in the contcnts of the forms and the

different headings whether it is filed before the adjudicating officer or the

authority.

Keeping in view the judgement of Hon'ble Supreme Court in case titled as

M/s Newtech Promoters and Developers pvt Ltd Versus State ofIl,p. and

Ors. (Supra) the authority is proceeding further in the matter wherc

allottee wishes to withdraw from the project and the promoter has failed

to give possession of the unit as per agrecment for sale irrespective of the

[act whether application has been made in form CAO/CRA. Both the parties

want to proceed further in the matter accordingly. The Hon'ble Supreme

Court in case of I/arun Pahwav/s Renu Chaudhary, Civil appeal no. 2431

of 2079 decided on 07.03.2019 has ruled that procedures are hand made

in the administration of justice and a party should not suffer injustice

mcrely due to some mistake or negligence or technicalities. Accordingly,

the authority is proceeding further to decide the matter based on thc

pleading and submissions made by both the parties during the

proceedings.

Jurisdiction of the authority

The application of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. 'fhe authority observes that it has

15.

PaBe 17 of 34 (t
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territorial as well as subject matter jurisdiction to adiudicate the present

complaint for the reasons given below.

E. I Territorial iurisdiction

16. As per notific arion no.1/9212017- 1TCP dated 14.12 2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram District.

Therefore, this authority has complete territorialjurisdiction to deal with

the present complaint.

E. ll Subiect matter iurisdiction

17. Section 11(a)(a) of the Act,2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(a)(al is

reproduced as hereunder:

Section 11

(4) The promoter sholl-

(a) be responsible for all obligotions, responsibilities and functions
under the provisions of this Act or the rules and regulations mode
thereunder or to the allottees as per the ogreement for sale, or to the
associotion ofqllottees, os the cose mqy be, till the conveyance ofall the
oportments, plots or buildings, os the cose moy be, to the qllottees, or the
common oreas to the ossociotion ofqllottees or the competent authority,
qs the case may be;

Section 34-Functions of the Authorityl

34A of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees qnd the real estate qgents under this
Act and the rules and rcgulations mode thereunder.

Page 18 oi 34
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So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a

later stage.

Irurther, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgcment

passed by the Hon'ble Apex Courtin Newtech promoters and Developers

Private Limited Vs State of U.P, and Ors. (Supro) and reiteroted in cose

of M/s Sana Reoltors Private Limited & other Vs llnion of India & others

SLP (Civil) No. 73005 of 2020 decided on 12.0 S,2|22wherein ir has becn

laid down as under:

"86. From the scheme of the Act of which a detailed reference hos been
made and toking note of power of odjudication delineoted wilh Lhe
regulatory authority and odjudicating officer, whot linally cu s out is LhaL
although the Act indicates the distinct expressions like ,refund', ,interest',

'penalty' and 'compensation', a conjoint reading of Sections 18 ond 19
clearly monifests thqt when it comes to refund ofthe omount, and interest
on the refund omounL, or directing pqyment oI interest for delayed
delivery ofpossession, or penolty ond interest thereon, it is the regulotory
outhority which has the power to exqmine qnd delermine the outcome of
a comploint. At the some time, when it comes to o question of seeking the
relief of adjudging compensation and interest thereon under Sections 12,
14, 18 and 19, the qdjudicating officer exclusively hos the power to
determine, keeping in view the collective reading of Section Z1 read with
Section 72 ofthe AcL. ifthe adjudicotion uncler Sections 12, 14, 18 ond 19
other than compensotion as envisaged, if extended to the adjudicoting
ofjicer as prayed thot, in our view, may intend to expqnd the qmbit and
scope ofthe powers ond functions ofthe adjuclicoting offrcer under SecLion
71 ond that would be against the mondate of the Act 2016."

18.

19.
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20. Hence, in view ofthe authoritative pronouncement ofthe Hon'ble Supreme

Court in the cases mentioned above, the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund amount.

F.

21-.

Findings on the obiections raised by the respondent

F. I Obiection regarding the complaint not signed and proper verilied'
The counsel for the respondent has raised a contention that the complaint

is neither signed nor supported by any proper affidavit with a proper

verification. The authority observes that the complaint is signed by the

complainant and his counsel, and the affidavit is attested by the Notary,

Government of India vide Regn. No. 6150 Gurugram on 07.01.2019. So, the

plea of the respondent is liable to be dismissed.

F. ll Obiection regarding handing over possession as per declaration
given under section 4(2)(l)(C) ofRERA Act

The counsel for the respondent has stated that the entitlement to claim

possession or refund would arise once the possession has not been handed

over as per declaration given by the promoter under section 4i2)0ltcl.

Therefore, next question of determination is whether the respondent is

entitled to avail the time given to him by the authority at the time of

registering the project under section 3 & 4 of the Act.

It is now settled law that the provisions of the Act and the rules are also

applicable to ongoing project and the term ongoing project has been

22.

23.
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defined in rule 2(11(oJ ofthe rules. The new as well as the ongoing project

are required to be registered under section 3 and section 4 of the Act.

24. Section 4i2)0)(C) of the Act requires that while applying for regisrrarion

of the real estate proiect, the promoter has to file a declaration under

section  (2)(l)(Cl ofthe Act and rhe same is reproduced as under: -

Section 4: - Application for registration of reql estqte projects

(2) The promoter shall enclose the following documents olong with the
application referred to in sub-section (1), nomely: 

-...............................
(l): -a declorotion, supported by qn qffidavit, which shall be signed by the

promoter or ony person authorised by the promoter, stoting:

(C) the time period within which he undertakes to complete the project
ot phase thereof, qs the case moy be...."

25. The time period for handing over the possession is committed by the

builder as per the relevant clause of apartment buyer agreement and the

commitment of the promoter regarding handing over of possession of the

unit is taken accordingly. The new timeline indicated in respect of ongoing

prolect by the promoter while making an application for registration of the

project does not change the commitment of the promoter to hand over thc

possession by the due date as per the apartment buyer agreement, 'l'he

new timeline as indicated by the promoter in the declaration under scction

4(2ltD(C) is now the new rimeline as indicated by him for the complerion

of the project. Although, penal proceedings shall not be initiated against

the builder for not meeting the committed due datc of possession but now,

if the promoter fails to complete the project in declared timeline, thcn hc

PaCe 21 of34 
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is liable for penal proceedings. The due date of possession as per the

agreement remains unchanged and promoter is liable for the

consequences and obligations arising out of failure in handing over

possession by the due date as committed by him in the apartment buycr

agrccment and he is liable for the delayed possession charges as provided

in proviso to section 18(11 of the Act. The same issue has been dealt by

hon'ble Bombay l{igh Court in case titled as Neelkamal Realtors

Suburban Pvt. Ltd, and anr. vs lJnion of lndio and ors. W.P 2737 of 2017

decided on 06.12.2017 and observed as under:

"119. Under the provisions of Section 18, the delay in handing over the possession

would be counted from the date mentioned in the qgreement jbr sqle

entered into by the promoter ond the qllottee prior to its registration uncler

REp.1-. lJnder the provisions of REP#., the promoter is given o facility to

revise the date ofcompletion ofproiect ond declare the some under Section

4. The RERA does not contemplate rewriting of contract benveen the Jlat
purchoser and the promoter..."

F. lll Obiections regarding the complainant being investor.
26. 'Ihe respondent has taken a stand that the complainant is an investor and

not consumer, and therefore, is not entitled to the protection ofthe Act and

thereby not entitled to file the complaint under section 31 of the Act. The

respondent also submitted that the preamble ofthe Act states that the Act

is enacted to protect the interest ofconsumers ofthe real estate sector. The

authority observes that the respondent is correct in stating that the Act is

enacted to protect the interest of consumer of the real estate sector. It is

settled principle of interpretation that the preamble is an introduction of

a statute and states main aims & objects of enacting a statute but at the

Complaint No. 109 0F 2019 and

others
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same time the preamble cannot be used to defeat the enacting provisions

oF the Act. Furthermore, it is pertinent to note that any aggrieved person

can file a complaint against the promoter if he contravenes or violates any

provisions of the Act or rules or regulations made thereunder. Upon

careful perusal of all the terms and conditions of the apartment buyer's

agreement, it is revealed that the complainant is a buyer and paid total

price of Rs.69,93,O49/- to the promoter towards purchase of an

apartment in the project of the promoter. At this stage, it is important to

stress upon the definition of term allottee under the Act, the same is

reproduced below for ready reference:

"2(d) "allottee" in relation to a reolestote project meqns the person Lo whom a
plot, apartment or building, as the cose may be, hos been ollotted, sol/.l
(whether os freehold or leosehold) or otherwise transferrecl by the
promoter, and includes the person who subsequently ocquires the soid
ollotment through sole, transkr or otherwise but does not include ct

person to whom such plot, apartment or building, as the cqse moy be, is
given on renti'

ln view of above-mentioned definition of"allottees" as well as all the terms

and conditions of the apartment application for allotment, it is crystal clear

that the complainant is an allottee as the subject unit was allotted to him

by the promoter. 'lhe concept of investor is not defined or referred in the

Act. As per the definition given under section 2 of the Act, there will be

"promoter" and "allottee" and there cannot be a party having a status of

"investor". The Maharashtra Real Estate Appellate Tribunal in its order

dated 29.01.2019 in appeal no. 00060000000105 57 rirled as M/s Srushti

Sangom Developers Pvt. Ltd. Vs. Sorvopriyo Leosing (p) Lts. And anr.

PaCe 23 or34 
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has also held that the concept of investor is not defined or referred in the

Act. Thus, the contention of promoter that the allottee being an investor is

not entitled to protection of this Act also stands rejected.

F. lV Obiection regarding iurisdiction of authority w.r.t. booking
application form executed prior to coming into force ofthe Act

27. Another contention of the respondent is that authority is deprived of the

jurisdiction to go into the interpretation ol or rights ofthe parties inter-se

in accordance with the booking application form executed between the

partios and no agreement for sale as referred to under thc provisions of

the Act or the said rules has been executed inter se parties. The authority

is ofthe view that the Act nowhere provides, nor can be so construed, that

all previous agreements would be re-written after coming into force ofthe

Act. Therefore, the provisions of the Act, rules and agreement have to be

read and interpreted harmoniously. However, if the Act has provided for

dealing with certain specific provisions/situation in a specific/particular

manner, then that situation will be dealt with in accordance with the Act

and the rules after the date of coming into force of the Act and the rules.

Numerous provisions of the Act save the provisions of the agreements

made between the buyers and sellers. The said contention has been upheld

in the landmark judgment of rveelkamal Realtors Suburban Pvt. Ltd. Vs.

UOI and others. (Supral which provides as under:

"119. Under the provisions of Section 18, the delqy in handing over the
possession would be countecl from the dote mentioned in the ogreement
for sale entered into by the promoter and the allottee prior to its

Page24 of34
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registration under REM. Ilnder the provisions of RERA, the promoter is
given o facility to revise the dote of conpletion of project ond declore the
same under Section 4. The REp#t does not contemplote rewriting of
.ontracL between Lhp floL purchoser ond the promoter....

122. We have olreody discussed that above stoted provisions of the REF./ are
not retrospective in noture. They may to some extent be hoving o
retroactive or quasi retroactive effect but then on that.qround the validity
o[ Lhe prowstons of RERA ennot be thollengcd. Ihe parlioment i:
competent enough to legislate low hoving retrospective or reLroacLive
effect. A law con be even framed to offect subsisLing / existing controctuol
rights between the pqrties in the larper public interest. We do not have
any doubt in our mind thot the REM has been fromed in the lorger public
interest qfter o thorough study ond discussion made ot the highest level
by the Stonding Committee ond Select Committee, which submitted its
detqiled reports.'

28. Also, in appeal no.173 of 2019 titled as Magic Eye Developer pvt. Ltd. Vs.

Ishwer Singh Dahlya, in order dated 77.72.201,9 the Haryana Real Estarc

Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesqid discussion, we ore of the considerecl
opinion that the provisions ofthe Act ore quasi retroqctive to some extent
in operaLion ond will be applicable to Lhe aoreements for sole enLered tnLo
even prior to coming into operation ofthe Act where the tronsoction ore
still in the process of completion. Hence in case of deloy in Lhe
offer/delivery of possession as per the terms ond conditions of the
agreement for sole the ollottee shall be entitled to the interest/deloyed
possession chorges on the reosonable rote of interest os provided in Rule
15 of the rules ond one sided, unt'oir ond unreosonoble rote of
compensqtion mentioned in the agreement for sole is liable to be
ignored."

29, The agreements are sacrosanct save and except for the provisions which

have been abrogated by the Act itsell Further, it is noted that the builder-

buyer agreements have been executed in the manner that there is no scopc

left to the allottee to negotiate any of the clauses contained thcrein.

Therefore, the authority is of the view that the charges payable under

various heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition that the same are in accordance
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with the plans/permissions approved

/competent authorities and are not in

rules, statutes, instructions, directions

unreasonable or exorbitant in nature.

G. Findings on the relief sought by the complainants

G. I Direct the respondent to refund the amount ofRs.69,93,049/- along

with prescribed rate of interest per annum on compounded rate

from the date of booking from the flat in question.

30. In the present complaint, thc complainant intends to withdraw from the

proiect and is seeking return of the amount paid by him in respect of

subject unit along with interest at the prescribed rate as provided under

section 1B( 1) ofthe Act. Sec. 18(1) ofthe Act is reproduced below for ready

reference.

"Section 78: - Return of amount qnd compensation
1B(1). If the promoter Iails to complete or is unable to give possession ofan
opartment, ploL, or building.'
(o) in accordance with the terms ofthe agreement for sale or, os the case moy

be, duly completed by the date specified therein; or
(b) due to discontinuqnce of his business os a developer on account of

suspension or revocotion of the registration under this Act or for any
other teason,

he shall be liable on demand to the qllottees, in cose the qllottee wishes to
withdraw from the project, without prejudice to any other remedy available,
to return the amount received by him in respect ofthat apartment, plot,
building, os the case mqy be, with interest at such rqte as moy be
prescribed in this behalfincluding compensotion in the manner os provided
under this Act:

Provided that where an ollottee does not intend to withclraw from the
project, he shall be paid, by the promoter, interest for every month ofdeloy,
tillthe honding over ofthe possession, at such rate as moy be prescribed."

Complaint No. 109 oF 2019 and

others

by the respective departments

contravention of any other Act,

issued thereunder and are not

(Emphasis supplied)
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31. Clause 15(a) of the apartment buyer agreement (in short, agreement)

provides for handing over of possession and is reproduced below:

"75. POSSESSION
(o), Time ofhonding over the possession

Subject to terms ofthis clause qnd subject to the Allottee hoving complied
with oll the terms ond condition oI this Agreement oncl the Application,
qncl not being in defoult under any of the provisions ofthis Agreement ond
complionce with qll provisions, t'ormoliLies, documentotion etc., os
prescribed by RAM?MSTHA. RAM?MS'IHA proposed to hqnd over the
possession of the Apqrtment by September ZOlS the Allottee qgrees ond
understqnds thot MMPMSTHA sholl be enLitled to o groce period of
hundred and twenty days (120) doys, for opplying ond obtaining the
occupotion certificate in respect olthe Group Housing Complex.',

32. 'Ihe authority has gone through the possession clause and observes that

this is a matter very rare in nature where builder has specifically

mentioned the date of handing over possession rather than specifuing

period from some specific happening of an event such as signing of

apartment buyer agreement, commencement of construction, approval of

building plan etc. This is a welcome step, and the authority appreciates

such firm commitment by the promoter regarding handing ovcr of

possession but subject to observations ofthe authority given below.

33. At the outset, it is relevant to comment on the preset possession clausc o[

the agreement wherein the possession has been subjected to all kinds of

terms and conditions of this agreement and application, and the

complainants not being in default under any provisions of thesc

agreements and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this clause

and incorporation of such conditions are not only vague and uncertain but

9ePage 27 of 34
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so heavily loaded in favour of the promoter and against

possession clause irrelevant for the purpose of allottees and thc

commitment date for handing over possession loses its meaning. The

incorporation of such clause in the buyer's agreement by the promoter is

iust to evade the liability towards timely delivery of subject unit and to

deprive the allottee of his right accruing after delay in possession. This is

iust to comment as to how the builder has misused his dominant position

and drafted such mischievous clause in the agreement and the allottee is

left with no option but to sign on the dotted lines.

34. Due date of handing over possession and admissibility of grace

period: The promoter has proposed to hand over the possession of the

apartment by September 2015 and further provided in agreement that

promoter shall be entitled to a grace period of 120 days for applying and

obtaining occupation certificate in respect of group housing complex. As a

matter of fact, the promoter has not applied for occupation certificate

within the time limit prescribed by the promoter in the apartment buyer's

agreement, As per the settled law, one cannot be allowed to take advantage

of his own wrong. Accordingly, this grace period of 120 days cannot be

allowed to the promoter at this stage.

Complaint No. 109 oF 2019 and

others

the allottee that

formalities andeven a single default by the allottee in fulfilling

documentations etc. as prescribed by the promoter may make thc
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Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund thc amount paid by them at the prescribed

rate of interest. However, the allottee intend to withdraw from the project

and is seeking refund of the amount paid by him in respect of the subject

unit with interest at prescribed rate as provided under rule 15 ofthe rules.

Rule 15 has been reproduced as under:

Rule 15, Prescribed rqte of interest- lproviso to section 72, section 1B qnd
suh-section (4) and subsection (7) ofsection 191
(1) For the purpose of proviso to section 12; section 1g; and sub-sections (4.)

and (7) of section 19, the "interest at the rote prescribed" shall be the
Stqte Bank of lndia highest marginal cost oflending rate +20k.:

Provided thot in case the Stqte Bonk of tndiq morginal cost of
lending rote (MC.,R) is not in use, it shall he replqced by such
benchmork lending rqtes which the State IJonk of tndio moy fix from
time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. I'he rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award thc interest, it will

ensure unilorm practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.eo.in, the marginal cost of lending rate (in short, MCLR) as on

date i.e.,29.07 .2022 is 7 .8oo/o. Accordingly, the prescribed rate of interest

will be marginal cost of lendingrate +2o/o i.e.,9.80o/o.

'fhe definition of term 'interest' as defined under section 2[zal of thc Act

provides that the rate of interest chargeable from the allottee by thc

promoter, in case ofdefault, shall be equal to the rate ofinterest which the

35.

36.

37.

38.
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promoter shall be liable to pay the allottee, in case of default The relevant

sccl ion is reproduced below:

"(za) "interest" means the rates of interest pqyable by the promoter or the
qllottee, os the case moY be

Explonation. -For the purpose ofthis clause-
O the rote of interest chargeable Irom theallottee by the promoter' in cqse

of default, shall be equol to the rote ofinterest which the promoter shall

be liable to poy the ollottee, in cose ofdefault;
(i0 the interest poyoble by the promoter to the allottee shqll be from the

dote the promoter received the amount or ony port thereoftill the date

the omount or port thereof and interest thereon is refunded, qnd the

interest payqble by the allottee to the promoter shall be from the date

the ollottee defoults in poyment to the promoter till the date it is paidi'

39. 0n consideration of the documents available on record and submissions

made by both the parties regarding contravention of provisions of the Act,

the authority is satisfied that the respondent is in contravention of the

sectio n 1 1 (4) (a) of the Act by not handing over possession by the due date

as per the agreement. By virtue of clause 15 (aJ of the agreement executed

between the parties on 0L.08.2072, the possession of the subiect

apartment was to be delivered within stipulated time i.e., by September

2015. As far as grace period is concerned, the same is disallowed for the

reasons quoted above. Therefore, the due date of handing over possession

is 30.09.2015.

40. Keeping in view the fact that the allottee/complainant wish to withdraw

from the project and is demanding return of the amount received by the

promoter in respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the unit in accordance with the
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terms of agreement for sale or duly completed by the date specified

therein, the matter is covered under section 1g(1) of the Act of 20.1 6.

41. 'l'he due date of possession as per agreement for sale as mentioned in

table above is is dcl 3m

days on the date of filinq of the comDlaint.

The occupation certificate/completion certificate of the pro.iect where the

unit is situated has still not been obtained by the respondent/promoter.

'Ihe authority is of the view that the allottees cannot be expected to wait

endlessly for taking possession of the allotted unit and for which he has

paid a considerable amount towards the sale consideration and as

observed by Hon'ble Supreme Court of India in lreo Grace Realtech pvt,

Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. STBS ol2079, decided

on 77.07.2021

".... The occupation certificote is not ovoiloble even os on date, which clearly
amounts to deficiency of service. The ollottees cqnnot be made to woit
indelinitely for possession ofthe aportments ctllotted to them, nor cqn they
be bound to toke the apartments in phase 1 ofthe project.......,'

Further, the Hon'ble Supreme Court of India in the cases o/ Newtech

Promoters and Developers Private Limited Vs State of U,p. and Ors.

(supra) reiterated in case of M/s Sano Redltors private Limited & other

Vs Union of India & others SLp (Civil) No. 13005 of 2020 decided on

12.05.2022. observed as under: -

25. 'l'he unqualified right of the olloLtee to seek reJund referred ltnder Section
1B(1)(o) and Section 19(4) of the Act is not dependent on uny

43.

Complaint No. 109 OF 2019 and

others

Page 3'l of 34

5tl



& HARER
#. eunuennnt

Complaint No. 109 0F 2019 and

others

contingencies or stipulotions thereof. tt appears thot the legislature has

consciously provided this right of refund on demand as on unconditional

obsolute tight to the ollottee, ifthe pronoter t'ails to give possession ofthe

oportment, plot or building within the time stipulated under the terms of

the ogreement regardless of unforeseen events or stoy orders of the

Court/Tribunal, which is in either wqy not attibutable t:o the

ollottee/home buyer, the prcmoter is under an obligation to refund the

omounL on demond with interest at the rote prescribed by the Stote

Government including compensation in the monner provided under the

Actwith the proviso thot if the qllottee does notwish to withdraw from the

project, he sholl be entitled for interestfor the period ofdelay till hqnding

over possession qtthe rate prescribed."

44. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottees as per agreement for salc

under section 11(a)(aJ. The promoter has failed to complete or unable to

give possession of the unit in accordance with the terms of agreement [or

sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottee, as he wishes to withdraw from the

proiect, without prejudice to any other remedy available, to return the

amount received by him in respect of the unit with interest at such rate as

may be prcscribed.

45. Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 1B(11 of the Act on the part of the respondent

is established. As such, the complainant is entitled to refund of the entire

amount paid by them at the prescribed rate of interest i.e., @ 9.800/o p.a.

[the state Bank of India highest marginal cost of lending rate [MCLR)
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applicable as on date +2%] as prescribed under rule 15 of the Haryana

Real Estate (Regulation and Development) Rules,2017 from the date of

each payment till the actual date of refund of the amount within the

timelines provided in rule 16 ofthe llaryana Rules 2017 ibid.

G. II Compensation
46. The complainant is seeking above mentioned relief w.r.t. compensation.

Hon'ble Supreme Court of India in civil appeal nos.6745-6749 of 2021

titled as M/s Newtech Promoters and Developers pvt, Ltd. V/s State of

Up & Ors. (supra), has held that an allottee is entitled to claim

compensation & litigation charges under sections 12,14,18 and section 19

which is to be decided by the adjudicating officer as per section 71 and the

quantum of compensation & lltigation expense shall be adjudged by the

adjudicating officer having due regard to the factors mentioned in section

72. The adjudicating officer has exclusive jurisdiction to deal with the

complaints in respect of compensation & legal expenses. Thereforc, thc

complainant is advised to approach the adjudicating officer for secking the

relief of litigation expenscs.

H. Directions of the authority

47. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(0:
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L 'Ihe respondent/promoter is directed to refund the amount receivcd

by it from the complainant along with interest at the rate of 9 80%

p.a.as prescribed under rule 15 of the Haryana Real I';state

(Regulation and Developmentl Rules, 2017 from the date of each

payment till the actual date of refund of the deposited amount

A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

ll.

48. This decision shall mutatis mutandis apply to cases mentioned in para 3 of

this order.

49. The complaints stand disposed of. True certified copies of this order be

placed on the case file of each matter. There shall be separate decrees in

individual cases.

50. Files be consigned to registry.

Vt-
(Vilay Kumar Goyal) (Dr.

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 29.07 .2022

gal+i-,-'<
K.K. Khandelwal)
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