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Complainant

Respondent

Member

Mr:mber

Co=mPlainant

ResProndent

ORDER

present comPlaint has b

ion 3L of' the Real Estate

n filed by the complainant/allott'ee under

(Regulation and Development) Act' 2016 [in

rt, the Act) read with rule 9 of the Haryana Real Estate [Regullation and

Iopment) Rules, 2017 in short, the Rules) for violation 'of section

t+Xa) of the Act wherein it is inter alia prescribed that the promoter

igations, responsibilities and functions under

D

tV
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Urtu of filing complaint:
F i rst date-qlt, e 

"I! 
r'E

Date of decisio[

nd Lal Kalra
Vihar, Gurugram-

jesh Kalra S/o Late Sh' N

' , F.862, Ansals, Pal

22017

te Limited
e, Bengali Market, New

no. B, Sector-44,

/s SatYa iDeveloPers Priv

esd. offir:e;34, Babar La

Ihi-110001.
orporatel Office:
urugranvLZ?O0Z'

Vijay Kurnar qyrt
i Sanjeev t(urnq n'ot'
i Ashok Sangwan

Preeti Yadav [Advocate)

Kadamberri [Advocate)

ll be resPonsible for all

APPEARANCEI:

, Versus
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the pro on of the Act or the rul and regulations made there under or to

the all as per the agreement sale executed inter se.

A. Unit a proiect related details

culars of the Proiect, the details of sale consideration, the anlount

paid the comPlainant, date of posed handing over the possession and

delay riod, if any, have been d iled in the following tabular form:

Details

"The Hermitage", Sec 103, Gurgaon

7th floor, Tower - 1, no. 03

[Annexure P5 at Page 47 of the

complaintl

28 of ZO17 dated 28.03.2011 valid upto

27.03.20Ls

Not registered

7947 sq.ft.

[Annexure P5 at Page 47 of the

complaint]

2000 sq. ft.

[increased area on offer of possessionl

26.03.20t4

[Annexure P4 at Page 42 of the

complaint]

rticulars

ame of the Proiect

RERA registration

Super areil

15.03.2013

[annexure 5 of promoter information)
Date of allProval of

building plan

Date of comPanY's

intimation along with B

Date of builder buYer's 09.07.201.4

Page? of 77

s.N.

1.

2.

-t
Unit no.

3. DTCP

I

1

4.

5.

6

7.

B.
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2 - Possession of unit

That the developer shall, under normal

conditions, complete the construction

of tower in which the said unit is to be

located within a period of 36 fthirty-
six) months from the start of

construction of the said tower or

execution of this agreement whichr3ver

is later beyond which, the developer

shall further be entitled to a grace

period of another 6 months.

(As per page 56 of the comPlaint)

09.01.2018

(Grace period is allowed being

unqualified)

Basic sale Price - Rs.1,08,58,419,1'

fAs'per page 49 of the comPlaint)

Rs. 1,50,54,4231-

6 pet statement of account dated

15.03.2021 at page no.76 of the replyl

Rs. 33,17 ,7391-

[As per statement of account daterl

15.03.2021 at page no.76 of the re'plyl

[30.55% of the Basic sale Price]

12.03.2018

[Annexur e 7 of promoter information]

Annexure P5 at Page 44 of the

romplaint]

ssession clause

ue date of Possession

otal sale consideration

Amount paid bY the

complainant

Occupation certificate

Intimation of Possession 14.03.2018
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4.
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|l---t

i

i

November,ZO!8 (Page no. 90 of the 
I

complaint) I

C' rm final call letter

15 F

b

equest for refund made

y complainant

t6 I
t
I

ast and final oPPortunitY

l take over the

ossession

08.07.2019

26.04.2079

(as per page no. 01 of comPlaint)

Annexure P-13 and P-14 at Page no'

101 and 103 of the comPlaint
1,7 opy of letter dated

4.05.2019 written bY the

omplainant to the

uthority for refund and

!s reply darted 2L.05.201,9

17 )re cancellation letter

Facts

That

Gurug

comp

adver

2013

That

same

15.0'

That

-to be

and

lf the complaint: ' r

r proiect bY the name ol

ram was being 'doveio

ainant coming to know

dsement aPProached it an
.

by paying Rs. 2,59,2?0ft a:

after booking of the uni

ndent, it raise a demand

was dulY met througt

".2014.

on 26.03.20t4 the resPonc

executed between the Pat

allotting the above mel

'The hermitage' situated in Sector-103

red by the resPondent builder' 'lh

about that Pro;ect and from variou

t booked a unit in that project in tlrc yca

booking amount'

in the above mentioned proiect of th

cr Rs. 11,40,:i30 l- on 29.01,'2014 ;rnd tt

an account PaY cheque encaslted c

ent builder send a builder buyer agreeme

ties, leading trc its execution on 09'07 '20

rtioned unit for a basic sale price t

Page 4 of

3,

:le

US

ar

the

the

on

lnt

14

Rs.

77
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19/- besicles PLC and tota

spaces i.er. one in the ba

roject. Ttrereafter the

10663

parkin

of the

date 0 .04.201,4 for Rs. L6,58,869

accoun pay chetlue but it ackn

of Rs. 33,'.17 ,739/- as Per

That per the payment Plan the

the sal consideration and the

to be

tower

id at the time of

n which the allotted unit

nths from the date of

09.07 014. So as per that a

300/o f the sale r:onsideration

be pa at the tinne of offer of

That de letter dated t4.03.20L

of the

the a

allotted unit was sent to

nt due and menti

Ho er keeping in view in

price

finan

the complainant was a

loss in the business in

pay per the demand raised

Nove ber 201U to the respo

tran 'er the parid uP amount to smaller unit of 2BHK'

Page 5 of t7

of

po

Complaint No. 1022 of Z0Zl

Iing to Rs, 1,085 ,B4l9l- inclusive o[ two

nt and the other one in the oPen area

pondent also raised demand vide letter

- and the same was met and paid vidc an

wledged only a sum of Rs. 15,99,558/-

ayment plan.

complainant rnras required to pay 3tl% of

700/o argainst the allotted unit was

its possession. The construction of the

situated taras to be completed rruithin

execution of buyer's agreement datcd

ment, the cornplainant had alread'y paid

e allotted unit and the remaining'was to

an intimation with regard to possession

e complainant besides raising demand for

increase in super area of the same'

se in the super area of the unit and its

nished, He has already suffered hugc

he year 2016 and was not in a postition to

the responrlent. So he wrote a letter in

t either to refund the booking am'cunt or
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That d pite mee:ting the officia

and ra er received letter d

oppo nity to pay a sum or Rs. 1

condi nal letter of cancelation

again

altern

positi

et official of the resPo

ilve transfer of his Paid

e results. Rather he was i

alread been cancelled and re-all

The

offici

the a

was

mplainant sent emails

s of the resPondent abou

and eating but with no effect'

thority on 1"4.05.2019 but

irected tor file a comp

issue a legal notice dated 22'07

same

paid

was received leading to fi

p amount besides interes

sought by the comPlai

The

i.

mplainant sought followi

irect the resPondent to

interest from the date of

Direct the resPondent

mental aEIonY, tension ,

Iitigation.

V,,
rassment and Rs. 60,000/-

Page 6 oflT

cffi.t _l
of the respondent, nothing materialize

Z6.O4.2OL7 giving him last and final

5189511- andthe same was followed by

ted 08.07.2019. though the complzrinant

ent and Pleaded for refund or in the

p amount to a smaller unit but w'ith no

formed that the unit allotted to him has

tted to a thircl Person'

ed 26.06.2C118 and 27.06'201'8 to the

deficiency in service and their mala fide

e also made ;a complaint in this regard to

e same was returned on 21'05'2019 and

t for redresserl of his grievances' lle also

2'019 to the relspondent but no repllr to the

ing of the connplaint seeking refuncl of thc

compensation and cost of litigation'

g relief[s):

fund the paid money along with prescribed

yment till date of refund.

pay comPensation of Rs' 5,00,000/- for

as the cost of

C.

10.
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Reply y respondent:

The ndent by way of written reply made the following submissions:

33,17,7,39 l - torvards allotmen

encapsulating thLe payments m

underl:

respo t executed a builder buyer agree'ment

no. T1-70!l andallotm t of the unit bearing

unit. A tabular represen'tation

the comLplainant (annexure-3) is as

The co

dated

measu

It is

the

the

for

plainant and

uly 09,2014,

t947 :;q. ft ['Unit') in t e residential Project'

The total considelration for the U it payable w:rs Rs. !,42,24,0081-, 'which

was to be Paid strictlY in accor rwith payment plan set out in srll"lteXUre

2 and annexure !l to the agreeme iompla'inant paid a total sum of Rs'

the

by

in n of ttre comPleted un ts and issuance of the occupancy certificate

on rch 27 '.201'7, to the co cerned authority. After the receipt of the

12,2018, respondent issued the letter of

Amount (INl3)

11,40,330

2,68,54O

16,58,869

33,L7,735'

ertinent to mention that tG *sp""defnt completed constru':tion of

nit before the exPirY of 3 months and submitted an application for

o ancy cerl[ificate on Ma

Page 7 ol- 77

2,50,000

14.o2.2014

20.o1.2074
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offer possession ('final call

compla nant. In the final call

nant to naake the requisi

April 1 ,20!8, and comPlete the

Respo dent to initiate the P

note t the respondent in

in the super-area and P

after e adjustrnents of the a

enc

the

financiral statements' h

final ll letter.

ing the due date of PaY

dent, on APril 26' 201

ainant for the PaYment

conti uous per:;uasion and mul

repre entatives, the comPlai

bed date and refused to

comp

respo

comp

p

sole

unla

ssion of the unit and r

15. That e respon.dent, on Novem

con ed in the agreement bY

arbitrator for adjudicati

ful repucliation of the a

to provide consent fo

con nues to rePudiate the ag ent to date.

Page 8 of17

.ffi,
letter') on March 1.4, 2018 to' the

letter, the respondent requested the

payments of Rs. 1,08,20,7441- laterst by

rocuffierltation as specified to enable the

of handover of the unit. It is pertinr:nt to

ted the complainant about the minor

vided the calculation of the price of unit

,,paid torvards the allotment ln the

r, the complainant failed to accept

, i; ',

;trmgly payment as prescribed loy the

t p,rescribecl by the final call letter, the

provided another opportunity to the

the unpaid dues. However, evell after

ple oral reminders by the respondent's

failed to :settle the dues as Per the

pt the possession of the completed unit'

2A,ZO2O, invoked the arbitration clause

ominating Hon'ble |ustice AK Sikri as the

n of the bre,ach of the obligations and

ement. However, the complain;rnt has

the sole arbitrator's appointme:nt and
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the pre

the all

imagi

due

accou

All oth

Copi

Their

the b

lurisd

well

the

E.I

As

Th

17.

18.

E.

19.

ERA
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complairtants has failed

nt complaint with the

ns made in this com

on and do not hold true

financial constraints an

e.

r averments made in the

of all the relevant docu

uthenticitY is not in disPu

is of these undisPuted d

the pa ties and reiterating their

ction of the authoritY:

The p

jurisd

of the respondent

on stands rejected. The

s subject matter jurisdi

ns given below.

Territorial iurisdiction

notificatjion no. 1, /92 /20

and

Regu

purp

ountry Planning DePa

tory AuthoritY, Gu

se with offices situated in

inq estion is situated within

re, this authoritY has

the ent contplaint.

Pag,c 9 ol 17
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place material facts on record and filed

e intention to cause legal iniury to it. All

laint are a fip;ment of the complairtant's

s he himself defaulted on payment terms

in turn is holding the resPondent

mplaint were denied in toto.

'have'been filed and placed on record'

Hence, the complaint can be decicled orl

nients and written submissions made by

arlier version as given in the pleadings'

ing rejection of complaint on ground of

rity obserrves that it has territorial as

to adiudicate the present complarint for

7-ITCP datedt 14.12.2017 issued by 'fown

ent, the jurisdiction of Real Estate

shall be entire Gurugram District for all

Gurugram. In the present case, the project

the planning area of Gurugram rlistrict'

plete territorial jurisdiction to deral with
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matter iurisdiction

Secti 11[a)[a) of the Act, 20

respon

reprod

ible to the allottee as Pe

ced as hereunder:

fi@)(a)

responsible for all obligation
of tthis Act or the rules

as per the agreement for
may be, till the conveYance

may be, to the allottees,
or thet competent authoi:i,

n 34-Furnctions of the A

of the Act Provides to ensu

oter, the allottees and the

reg ulatio ns m a d e ther eu n d er.

So, in

compl

view of the Provisions o

e jurisdiction to decide

oblig; ns by the promoter I

decid by the ardjudicating o

stage.

Furth

grant

, the autlhoritY has no hi

a relief of refund in the

by the Hlon'ble APex Co

Limited Vs State of U.P,

,2027 ancl followed in M,

'nion of India & others

2022 wherein it has been

"86. From ithe scheme of the Act

77.7

v/s

note of power of adiudicotion

Page 10 of 17

Complaint No. 1022 of 2021

6 provides that the promoter shall be

agreement frlr sale. Section L1(aJ(aJ is

responsibilities: and functions under the

nd regulations made thereunder or to the

le, or to the as:;ociotion of allottees, os the

all the opartments, plots or buildings, qs the

",,i.11,g:, eQrllnon areos to the association ttf
,, ds'the ease may be;

corhpllonce of the obligations cast upon the

tJ etstote,agents ,under this Act and the rules

the Act quoted above, the authority has

e complaint regarding non-compliarnce of

ing aside co,IrlPerSation which is to bc

r if pursued by the complainant at a later

in proceeding with the complaint and to

qesent matter in view of the judgement

rt in Newtech Promoters and Deveilopers

qnd Ors." SCC Online SC 7044 decided on

Sana Realtors Private Limited & others

(Civit) No. 73005 of 2020 decided on

Iaid down as under:

which a detaile'd reference has been mode and taking

ted with the regulotory authority and adliudicating
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', what finally culls out is that

', 'intere'st', 'penalty' and ',

rly manifes:ts that when it com

ount, or directing payment of in

therectn, it is the

ine the outcome of a

'ing the reltief of adiudging com

79, the adjudicating offtcer ex

reading of Section 77

72, 74, 18 and 1.9 other

icating o.fficer as prayed that,

the powers and functions of the a

inst the mqndate of the Act 201

in view ol the authoritati

n the mallter of M/s Ne

Limi Vs Statet oI U.P. qnd Ors

& oth rs V/s Utnion of India

jurisd
,.

ction to erntertain a c0m

inte t on the amount Paid bY h

ent of the comPlai

the respondent refund
inte from the date of PaYme

22. Some the admitted facts of th

unit earing no. 03 in Tower-1

situa in sector l-03, Guru

1,422 /- to be paid as per

this rd was executed betw

and conditions of allot

21. Hence

Court

DiG.I

term

ssion and various other de

Page 1l of'77

Complaint No. 1022 of 202"1

ugh the Act indicates the distinct expressicrns like

', a conjoint reading of Sections 1B ond 19

to refund of the ofilouttt, and interest on the relund

for delayed delivery of possession, or penalty and

authority whic'h has the power to examine and

At the same time, when it comes to a que:;tion of

tion and interest thereon under Sections L2, 1.4, 1B

has the pow'er to determine, keeping in view the

with Section 72 of the Act. if the adiudication under

n cpmpensation as envisoged, if extended to the

q,ttr vtew, may imtend to expond the ambit and scope

iudicating officer under Section 71 and thot wrtttltl bt'

pronouncement of the Hon'ble sulrreme

Promoters and DeveloPers Private

and M/s Sana Realtors Private Limited

others (supra), the authority hras the

laiht seeking refund of the amount and

for refund:

paid money along with Prescribed
till date of refund.

case are that the complainant was allotted

n 7th floor of the project "The Hernnitage"

for a total sale of consideration of Rs.

e payment plan. A buyer's agreenlent in

n the parties on 09.07 .2014 setting out the

ent the payment Plan, the due date of

ails w.r.t. allotted unit' As per the pilyment
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plan t nnxure-3) a sum of Rs.

to be paid at the time of o

uired to Lre paid on booki

of booking or commen

comp inant paidt a sum of Rs. 3

sale p ice and djid not pay the

or other. llt is contended t

he compl;ainant could no

s being raised against

of the paid up amount or

Novemben 2018. That req

materialised and ra

against the allotted unit.

ity seeking refund of the P
ti .:.

n the pleerdings as Well a

dent that the comPlaina

despi repeated reminders and

vide tters dated 1.4.03.2018, 2

a situation when the resP

roject and offered Poss

is plea w.r'.t. refund of the

rjected.

amoun

was

L20

reason

2016,

deman

refund

unit in

nothin

notice

autho

come

respo

in suc

of the

then

to be

23. Secti

to co

n 1B(1) is applicable onlY

plete or unable to give

of agreement for sale

n. This is an eventualitY

of th unit after obtaining oc

paym nt at the time of offer of

Page LZ of L7

Complaint ,OZZ 
"f 

ZWri

3,40,753/- besides EDC, IDC and PLC

'er of possession. The rest of the antount

, within 45 days of booking and v;ithin

rrnert of 6th flloor, whichever is late. The

,17,739f - whLich is 30.550/o of the basic

maining saler consideration due tr: one

at due to finzrncial hardships in the year

arrange the remaining amount despite

e allotted unit and made a request for

!h sfe.r,of his money to a smaller ZBHK

est was again repeated in may 201-9, but

'idceived dennands and pre-termination

o, in such a situation he approached the

d up amounl[ besides interest. But it has

idoeuments placed on the record by the
::.

t failed to pay against the allotterl unit

ffering him possession of the amount due
..
Oe"20t9 and 08.07.201'9 respectively. So,

ndbnt has received occupation certificate

ion of the allotted unit to the complainant

d'up amount is not tenable and is; liable

n the eventuallity where the promoter fails

ssion of the unit in accordance with

r duly completed by the date specified

ere the promoter has offered poss;ession

pation certifir:ate and on demand of due

ssession, the allottee wishes to withdraw
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from t,

promo

24. The d

table

on the

appli

offe

allott

after t

made

compl

certifi

situa

gives

unabl

agree

(i)

Iii)

25. The ri

prom

ACCO

the

withd

offer ,

has

inves

n4

ERSi

r?UGRAM

ve is

he terms of the agreeme

l)agc I il ol 17

rlomplaint No. 1022 of 20'2l

project and is demandi g return of the amount received Lry the

in respect of the unit wi interest at the prescribed rate.

e date of possession as p agreement for sale as mentioned in thc

days

date of filing of the comp int. The allottee in this case

tion/complaint on 23.02 021 after prossession of

upation certi:ficate by the promoter. The

due date of possessio and only when offer of possession was
,,: , , -J

'Itt;,.'

e payment was raised, then only I'iled a

int beforer the authority. T occupation certificate /part occupation

te of the buildings/towel where allotted unit of the complainant is

is received after obtai
4 ::,, 1 

1

ing occupation ceftificate. Section 1B(1)

has filed this

the unit was

to him alter obtaining o

never earlier opted/wi

him and demand for d

o options to the allo

to give possession of the

ent for saLle or duly compl

nce with the terms of th

ed to withdr:aw from the project even

if the promoter fails to completer or is

unit in accordance with the terms of the

by the dat[e specified therein:

Allottee wishes to draw from the project; or

Allottee does not in d to withdra'w from the Project

t under section tB(\)/t [4J'accrues to the allottee on failure of the

ter to complete or u ble to give possession of the urnit in

agreement fcrr sale or duly completed by

specified therein. If llottee has not exercised the right to

w from the project after the due date of possession is over till the

him, it impliedly means that the erllottee

ith the project. The promoter has erlready

te it and offered possession of the arllotted

ng over the unit by due date in accordance

f possession was made

tly wish,ed to continue

in the project to compl

Ithough, for delay in hand

t for sale, the consequences proviided in



pro

int

of

26. Fu

ofN

Ors.

27. Keepi

ale

the

offe

foll

ffiH
ffic UGl1AM

ER&

to section 1B[1) will co

t at the prescribed rate of

ession arrd allottee's in

prom r are protected accordi

in the judgement of the H

h Promoters and Devel

iterated in case of M/s

Union f India & others fsupra). i

25. unqualified right of the

1B(1 (a) and Section 19(4) of the

sfi ions ther,eof. It appears th
rig of refund on demand as an in

oter fails to give possession of
sfi,

ord
lated under the terms of the

of the Court/Trihunal, wh

/home buyer, the promoter

with interest at the rate

com tion in the manner provi

all does not wish to withdraw

for t period of ,Celay till handing o

g in vier,rr the above me

wish to withdraw from the p

und of the paid up a

moved the respondent i

to it and followed by a

pation ,certificate of th

recei d by the developer on L

possession of the same

ed by rerninders and pr

2019 resprectively. So

seeks

initial

08.07

fD*tr' as offererC to him, he w

Page ll4 of 17
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e in force as the promoter has to pay

ery month of delay till the handing over

t for the money he has paid to the

n'ble Suprem,e Court of India in the cases

pers Private Limited Vs State of U.P. and

Lna Realtors l?rivate Limited & otLrer Vs

was observedl as under

to seek refund referred Under Section

f&dr: ry r e 
.h 

a s c.o 
1 

s c i o u s.l! p 
.r.ov 

i d e d 
. !h,i 

s

ional absolute right to the allottee, if the

apartment, plot or building within the ,:ime

t regardless of unforeseen events or stoy

h is in either way not attributoble to the

und€r ah obligtttion to refund the amount on

bed by the State Government including

under the Act with the proviso that iJ' the

the project, t\e shall be entitled for interest

possession qt l.he rate prescribed
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