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harma
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ate Limited
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se, Plot no.7'7,

ryana,1.22003i
rivate Limitecl

, The Plaza,lFFC0
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Member
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CORAM:

Complainant in Person

Advoc;rtes for the resPondents



1.

A.
2.

HARTRE

GURUGRAM

ORD

The

und

Act,

nt complaint has n filed by thr: complainant/allottee

section 31 of the Real tate (Regulation and Development)

016 [in short, the Act) d with rule 2lB of the Haryana Reerl

Esta e [Regulartion and Devel pment) Rule:;, 2017 (in short, the

1[a)(a) of the Act wherein it is interRu ) for violation of section

prescriberC that the pro oter shall be responsible for all

functions under the provision of thc

made there under or to the allottee

Unit
The

byt
d

for

"SS Omnia", Sector-u6,
Gurugram
2.91,875 acres
Commercial Complex
L lL3 of 201,3 dated
30.L2.201.3

red

2'.7.08.2020
T'F-49,3.0 Floor
(l\s per page no. BB of
complaint)
2,33 sq. ft.
(l\s per page no. 88 of

Cornplaint No. 4902 ol'20'20

alia

obli

Act

ations, res;ponsibilities a

r the rules and regulation

AS the agreement for sale ecuted inter se.

nd proiect related detai
particulars of unit details, sale consideration, the amount paid

e complainant, date of p posed handing over the possessiolt,

period, if any, have detailed in the following tabulzrr

Name and location of the

Proiect ?re?
Nature of real estate pro
DTCP Lice:nse No.

RERA regi,stered/ not re
9,* of 2OL7 dated
z8.oB20L7

Registration certificate

Validitv oI resistration u

Unit No.

Super Arera of the unit
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1.

2.

3.

4.

5.

6.

7.

B.

9.



B.

3.

IIAI]EIRE
GURUGRAM l

comDlaint
10. )ate of execution of buyer'r

,greement
09.09.2015
(As per page no. 86 of
complainant)

Qo nstructi on l_inked pla n

Rs, 15,65,061 / -

[A:s per page no. BB of
cor:nplainant)

1,1,. )avment plan

12. lotal Sale ]Price

13. iotal amount paid by the
lomplainant

Rs,6,50,014/-

14. imails for cancellation of u
:omplainant

rit by the 04.04.2016, 06.04.201,6, 
i

08.04.2 0 1,6. 1,2.0 4.201, 6,

22.04.20_-1,6

09.09.201815. )ue date of delivery of posr

ls per par;a (a) of clause B

ruyer's agreement - 36 n
rom the tlate of executio
ruyer's agreement +180

lrace per:iod for obtainin
in respect of the commer
:omplex

ession
1 of the
ronths
rof
lays
g for OC

:ial

1,6. )ccupatio n Certificate L4t.06.20L9
[As per page no.39 of repl

1,7. Offer of possession Not offered

Facts

Tha

49, t

the

Gur

the

pay

of the cornplaint

: on 08.09.20L3, the compl

hird floor admeasuring sul

project of the responde

Iaon. The r:omplainant pait

sale price at the time of

nent scheriule represented

ainant was allotted a retail shop 'l'F -

)er area of 233 sq ft/ 21'.65 sq mtrs in

rt namely, "SS Omnia", Sector-86",

I an amount of Rs 6,50,014/- towarcls

:he applicatiott, in accordance to ttre

by the developer.

l)ag,c 3 ot 'l 1



4.

b

in

5.

6.

7.

HAREIR,.*,

GURUGRAM

That thereafter the complaina

s agreement [hereinafte

09. .2015 for a total sale consi

That it has been categorically

buy ?greelnent. But the

pla

ments without adhering

As per the terms of the

unit

mon

Sept

mak

com

as to be handed over to

s from the date of ex

lainant could not wait en

mber 2015) but the bu

ng construction accordi

CO

nea

con

him

the

sati

Tha the respondents did not s

truction link plan under

com lainant and having no

future and falling short

cted the office of the res

that he strould apply for

amount paid by him

ctory rersponse was gi

he nt sever;al mails dated

and Btt and 9th Novem201

the lotment;and refund the a

the cormplainant pe

res ndents rrrrhere the offici

req est for refund of his amo

Page 4 of 11

t and the respondents executed a

referred to as the agreement) ott

eration of Rs. 1.5,65,061./-.

entioned that time is essence of thr:

pondents raised the demands of

the terms of the BBA and payment

llotment, the possession of the sairJ

e complainarrt within a period of 311>

on of buyer agreement dated (9tr'

lder was raising demands without

. So, in those circumstances, the

essly for poss;ession of booked unit.

construction of the project as per

which the uniit was allotted to the

pe for complletion of the project in

of finance and family Problems, hc

ondents many times who then told

cellation of the unit and after that

all be refunded back. When no

n by the officiials of the respondents,

th, 6th, Bth, l.2th, 22nd, 25th April

r 2017 to thre resPondent to cancel

ount paid by him.

nally visited the office of the

written

shortly.

ls of it asked him to file a

nt and then shrall be refunded



B.

C.

9.

10.

11.

HARTRA
GUl?UGl.lAM

r sev(3ral application

ndents to refund his a

, the respondents were

d money rof the complain

That the complainant at all

nds of the respondents

ent pertaining to his u

CO uct of the respondents

rovisions of the Real Esta

Rath

earn

de

the

201

Reli

The

Th

law

Th

pa,

Direct the resPonde

mplainant along with Pre

D.R by the respondents.

IHereinafter being refer

f sought by the comPla

plainant has sought fo

nt in time or in accord

buyer's agreement. It is

rated the terms and cond

the essence of the arra

plainant now cannot i

t the complaint filed bY

and the reliefs claimed

d issed. No relief much le

liab e to be gr:rnted to the com

the complainant mise

flat

we

coI

the complaint is not maintai
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Conrplaint No. 4902 of 2020

were made by him requesting tht:

nt but all the requests went in vain.

nt upon to forfeit upon the hard

times made paYments against the

as per pal/ment schedule of the

it. Therefore, the fraudulent act and

to be penali:zed in accordance with

(Regulation and Development) Act,

as "the act"J,

nt.

lowing relief:

ts to refund amount paid by the

ribed rate of interest.

complainant is misuse of process 'lf
as sought fcrr and is liable to be

any interim reliel as sought for, is

lainant.

ably and willfullY failed to mal<e

nce with the terms of the allotment/

submitted that the complainant has

,tions of the buyer's agreement, which

gement between the Parties. So, the

ke a particuletr clause, and therefore,

ble and be reirected at the threshold.



1,2.

13.

1,4.

E.fu

That

with

the

pro

the

the

llotment letter and bu

com laint is liable to be rej

con deration of Rs. 16,00,01

com lainant is Rs. 6,50,01

con deration of the unit. lt is

by the comPlainant o

osed dater of deliverY of

mplainant due to finan

urther payment and

er, submitted that

HARER,q

GUt?UGI?AM

the complainant failed to

the terms and conditions

ndent is entitled to forfe

unt of non-refundable na

ng the full refund which

agreement.

ther averments made in

ies of all the relevant d

record. Their authenticitY

be decided on the basis

mission made bY the Parti

ho

am

get

the

All

Co

th

The r

to en

territ

SU

sdiction orf the authoritY

spondents; raised an obj

in the present comPla

rial as w'ell as subject

prese t complaint for the reason given below.
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ake payment in time in accordancr3

well as payment Plan annexed with

r's agreement and as such the

It is submitted that out of the

f -, the amount actuallY Paid bY the

/-i.e.,approx. 40o/o of the total

ubmitted that the last payment wats

201.2A1,5, i.e., much before the

sion. It is an admitted fact thilt

al constraints; was not able to malle

to withdra,,v from the project' lt is,

per the buYer agreement, the

t the earnest money along with othcr

re. The complainant is adanlant rltt

s against the lterms and conditions of

e complaint'urere denied in toto'

ments have tleen filed and placed on

;'hot in dispute. Hence, the compla:int

of those undisPuted documents and

S.

ion regarding; jurisdiction of authority

nt. The authority observes that it has

fter jurisdiction to adjudicate the

ffi
ffi
ssil qoi



E. IT

As per

Town a

Harya

Gurugr

questio

Therefo

with th

E. II

Section

respo

is rep

So, in v

compl

compl

which

comp

HARER$,

GURUGRAM

iurisdiction

otification no. 1,/92/201

Countny Planning D

Real Estate Regulatory

district for all purpose

is situated within the

r, this authority has co

present cr:mplaint.

biect-matter jurisdictio

1( )[a) of the Act,20t6

ible to the allottee as per

uced as hereunder:

ance of otrligations by the

is to be decided bY the

inant at a later stage.

F. Find on the relief sought the complainant.
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Cornplaint No. 4902 ol 20'20

-1TCP dated 14.12.2017 issued b'y

ment, Haryerna, the jurisdiction of

uthority, Gurugram shall be entire

. In the presernt case, the project in

lanning area of Gurugram district.

plete territorial jurisdiction to dcarl

rovides that the promoter

agreement for sale. Section

shall be

11[a) [a)

,9e responsible for a

iFunctions under the

Section fi@)(a)
oblig ations, respo n si bi I i ties a n d

'isions of this: Act or the rules

ond regulations thereunder or to the ollottees
r7S p€f the agreem t for sale, or to t,he association of

may be, till the conveyance of all
the apartments, or buildings, ,es th€ case may

or the common areas to thebe, to the a

association of a or the compet:ent authoritY, as

the case may be.

ollottees, as the

of the provisions of th

juriscliction to deci

Act quoted above, the authoritY has

e the complaint regarding non-

romoter leaving aside compensation

judicating olficer if pursued by the



F.I Di

15.

16.

HARERA
GURUGRAM

the

lainant

respondent

along with p

con deration of Rs. 15,65,0

06,5

The

amo

,014/- which is approx.

complainant requested

nt paid by him as he does

lems. It is pertinent to

The

proj

p

visi

con

sho

res

t2.

complainant was allo

t "SS Omnia" by th

at the site of proi

ruction g,oing on at the

of finance and family p

pt to surrender the subje

ndents vide dated 0

4.2016, 2t1.0 4.201 6 res

but

his

of

a

w

dat of offer of possession i.e.

e project, the responden

hen the complainant h

financial incapability v

res nse to the same, then t

making ".Llo/o deduction

intimated at the time

r.5,

As

5,061/- at page no. BB of t

er the p,rovisions of

Ha na Real Estate Reg

res ndent truilder has to

Pag,cSot 11

Cornplaint No. 4902 of 2020

refund amount paid by the

ed rate ol'interest.

unit no TF-49, third floor in thc

respondent-builders for a total

1/- and he paid a sum of Rs.

of the total sale consideration.

e respondents to refund the entire

not want to continue due to financial

ention here that the complainant

t and founcl that there was no

roject site. Moreover, due to falling

blems, he w,as left with no optiort

unit by sending various emails to the

.a4.20L5, 06.04.20L6, 08.04.2016.

vely and whlch are prior to the due

9.09.2018. Though after completic,n

obtained it:; occupation certificate

already surrendered the unit due to

various emails and there is rro

e authority allows surrender of unrit

the sale consideration as the san'lc

f builder buyer agreement (i.e. Fls.

e complaint).

ulation \L of 2018 framed by

latory Authority, Gurugram,

turn the rermaining amount

' the

the

after



1,7.

HARERS,

GUt?UGrlAM

dedu ing 1-0% of sale conside

inte t @10.3i5% [MCLR+Z

04.0

com

.201,6 till its realization

Iainant is not entitled to

own efault and the unit has

afte

allo

issuing proper reminde

unit to the resPonde

s per the terms and the

to cancr:llation / s

not ceeding 1,Oo/o of basic sal

sta tory charges . The issue w

re the hon'ble APex Court

Un of India (1970)1 SCR

Urs V/s Sarah C llrs (2015)

of Rametsh Malhotra V,

Sa Sanyal V/s M/s IREO

him

rega

wh

am

rein it was held that 10

unt to be forfeited in the n

Si ilarly Reg;ulation tl of

ority Gurugram (Forfeit

lations, 2i"018, Provides a

,,5. AMOUNT OF EARN

Scenario Prior to the Rea

Act, 20L6 was different.

as there wos no law for
facts and taking into co

Natio'nal Consumer

Au

Re

Hon'ble Supreme Court
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tion as earnest money, along wittr

from the date of surrender i.e.

The authoritY observes that tht:

fund to the entire amount due to hi:s

t been cancellled by the respondents

Therefore, the surrender of the

ts is valid. 'Ih,ey can proceed against

nditions of buYer's agreement with

and forfeit the earnest moneY burt

price besides other non-refundable

.t. deduction of earnest money arose

the land in cases of MaulaBux V/s

B and Sirdar KB Ramchandra Roi

736 and lfollowed bY NCDIIC in

EMAAR MGF' Land Limited and Mr'

WL Ltd. decided on 12.04.2022 artd

of the basic :;ale price is reasonable

e of "earnest moneY"'

e Haryana lReal Estate RegulatorY

the builde:r)re of earnest moneY bY

under-

MONEY

Estote (Regulotions ond Development)

uds were corrie'd out without any fear

same but nout, in view of the above

sideration the iudgements of Hon'ble

utes Redressql Commission ond the
'lndia, the authctrity is of the view thot



18.

G.

t9.

HARERE

GURUGl.lAM

the forfeiture amount of the

than 1.A'% of the con

a p a rtm tt n t / P I o t / b u i I d i n g

the cancellation of the fla
unilateral manner or the

proiect and anY agreement

aforesaid regulations shall

ew of aforesaid circumsta

d the Paid uP amount

In

re

pay

the

till

co ideration of the unit bein

tax s [subject to its actual Pa

ent) within 90 daYs alo

refundable amount, from

he actual date of refund o

ions of the authoritY

H ce, the :ruthoritY hereb

fol

co

owing directions under

pliance of obligations

fu on entrusted to the au

I. The resPondent-Pro

up amount after ded

the unit being earn

to its actual PaYm

payment) along wi

refurndable amoun

04.04.2016 till the

Page 10 of 11
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earnest money sholl not exceed more

tion omount ol' Lhe real estate i'e'

the case maY be in oll clses where

unit/ptot is made by the builder in a

intends to withdrow from the

taining anY clause controrY to the

void and notbinding on the buYer"

es, the resPondents are directed to

after deducting 10o/o of the salle

earRest money along with statutory

ent and furnishing of proof of acttral

with an intrsrest @ 10'35%r tr)'a' oll

e date of surender i'e' 04'04'20'16

that amount.

passes this order and

section 37 of the Act

issues the

to ensure

as per thest upon the promoter

ority under section 3a(fl:

ters are directed to refund the perid-

cting !0o/o of the sale consideratiotr of

money wittr statutory taxes (subiect

nt and furnishing of proof of acltual

h an interest @ 10.350/o p'a' on the

from the date of surrender i'e'

tual date of refund of that amount'



20.

2L.

Dated:2

ER&
Cornplaint No. 4902 of 2020

period of 90 daYs is given to the respondents to compl'g

th the directions gi in this order and failing which

I consequences wo ld follow

Co ain stands disPosed of.

File CO igned to registrY.

GU

Haryana Real Esta

.tL o22

V'r- =o'-)(Viiay Kufrrar GoYal)
Member

RegulatorY A,uthoritY, ()u ru gra nl
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