m HARERA

— GURUGRAM Complaint No. 2438 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. :  2438o0f2021
First date of hearing: 25.08.2021
Date ofdecision : 13.12.2022

Seema Bharti

R/0: SGB-1804, Saya Gold Avenue,

Plot no. 10/1, Block A, Vaibhav Khand,

[Indirapuram, Ghaziabad, Uttar Pradesh, 201014 Complainant
j m’u‘ersus
P ,é:r:r . __‘ b

M/s Imperia Structures Pvt. Ltd. v

Regd. Office at: - A-25, Mohan Co-operative

Industrial Estate, New Delhi-110044 Respondent
CORAM: -
Shri Vijay Kumar Goyal Member
Shri Sanjeev Kumar Arora S Member
APPEARANCE: AYE .
Shri Nitin Jaspal .5 .. Advaocate for the complainant
Shri Himanshu Singh .~ Advocate for the respondent
ORDER

1. The present complaint dated 06.07.2021 has been filed by the
complainant/allottee under = section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that the
promoter shall be responsible for all obligations, responsibilities

and functions under the provision of the Act or the rules and
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regulations made there under or to the allottee as per the agreement

for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid

by the complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

S. No.| Heads Information
1. |Name and location" af*ﬂig “The Esfera” Phase Il at sector
project ! \' 3'? C, Gurgaon, Haryana
Nature of the pmje_ct Group Housing Complex
Projectarea .~ .\ _/  [17acres
DTCP licenseio. —*  * [640f 2011 dated 06.07.2011
(> = -valid upto 15.07.2017
5. Name nﬂi%élfse holder _~“|'M/s Phonix Datatech Services
| -'«J “ Pvt Ltd and ? others
6. | RERA 1Rng§tEred/= ri_nt Registered
reglstered AN O [vide mLSEZ 0f 2017 issued on
N L 17.112017 up to 31.12.2020
- 1% ;
7. |Apartmentno, 902, 9th Floor, Block B
.. . |(pageno, 14 of complaint)
8. Unlt meaﬁl.tl’illg f IBEU sq ft.
_ | (page no. 14 of complaint) 1
9. Date of builder buyer 22.03.2016
agreement
(page no. 12 of complaint)
10. | Total consideration Rs.1.15.58.177
[as per the statement of account
on annexure R-4 on page no. 46
of reply]
11. | Total amount paid by the Rs. 33,77,131/-
complainant ) i
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[as per the statement of account
on annexure R-4 on page no. 46
of reply]

12.

Possession clause

F

(=1 JI9

s | AL/

T ‘| building/said apartment within

{a period of three and half
. | execution of this agreement

_;&Ii!e%'tlzere shall be delay or
Jf,.;; E"FE"*'#!}E'IJ_! be failure due to

-""" € ' IHJ"-.-L-"

ITE RE‘? of payments given in
exure C or as per the

‘défiands raised by  the
l_ﬂ ,,-‘,‘ii., R [*ﬁ;ﬁij@?}ﬁum time to time or
IPIRT

| allottee to abide by all or any of

10.1. SCHEDULE FOR
POSSESSION

“The developer based on its
present plans and estimates and
subject to all just exceptions,
contemplates to complete the
construction of the said

ears from the date of

reasons mentioned in clause
11.1,11.2,11.3, and clause 41 or
due to failure of allottee(s) to
pay intime the price of the said
unit along with other charges
;itnsi' q;g;‘in accordance with the
. e

any Fﬂﬂ}{fﬂ,nn the part of the

the terms or conditions of this
agreement.”

(emphasis supplied)

13.

Due date of possession

22.09.2019

[calculated as per possession
clause]

14.

Offer of possession

Not offered
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15. | Occupation certificate Not received for phase Il of the
project wherein the unit of the
allottee is situated.

B.

3.

Facts of the complaint

That the complainant applied for allotment of apartment in the
project of the respondent namely “The Esfera” situated at sector 37-
C, Gurugram.

That builder buyer agreement was executed between the parties on
22.03.2016. As per the pessesefun ‘clause 10.1 the possession was
promised to be handed over .ug.fr_thjn three and a half years from the
date of execution ef'ag_rEemeﬁrl'z'hﬁwever tﬂ] the date the possession
of the said flat ha;ﬁ f;bt,been Hﬁndéﬁ‘e\fer to‘”f}xé complainant,

. That she has till 'ﬂate made a payment elf Rs. 33,77,131/- to the

respondent as end when-demanded by it.

That the eemp!aiﬁartt has waited for 6 leng years to take the
possession of the saTd flat, but the project is far away from
completion. The complainant kept on writing emails to the
respondent to cancel the booking and refund the booking amount to
the complainant, but respondent never reverted her emails and kept
on delaying the i_*eﬁmd process 1iusi; to.grab the hard-earned money
of the eempleineet.

That the complainant has tried every possible way to take refund of
the entire booking amount paid to the respondent. But the
respondent has bad intention to grab the hard-earned money of the

complainant by giving vague excuses.
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That it is, therefore, the complainant is constrained to initiate the
legal proceedings to recover the hard-earned money from the

respondent company.

9. That the act and conduct of the respondent has caused a lot of

C

physical harassment, mental agony and huge financial loss to the
complainant.

Relief sought by the complainant;

10. The complainant has snught the follumng relief:

11.

12.

13,

St

Refund the entire amuup;; ufaRs 33,77,131/-paid to the
respondent along with the lntel'est @18% per annum,

Direct the respondent to pay Rs. 5 00,000}'- on account of
mental harassment, aguny, physical pain, monetary loss etc.

On the date of hearing “the authority explained to the
respnndent{prun":llu;ér about the contraventions as alleged to have
been committed in relation to §bcﬂon'i‘--‘1[ﬂ—‘§[ﬁ] of the Act to plead
guilty or not to plead guilty.

Reply by the respondent,. .

That the present tl:umplaint has been filed by the complainant

against the respendent in respect of the tower “B" being developed
by the respondent in its group housing project titled as “Esfera
Phase 11", situated at sector-37C Gurgaon, Haryana.

That the flat no. B_902, in tower- B situated in the said project, was
allotted to the complainant by the respondent vide allotment letter
dated 27.05.2015 on the terms and condition mutually agreed by the
parties.
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14. That the respondent had intended to complete the construction of

the said flat on time. It is pertinent to mention that it had
successfully completed the construction of the said tower and
procured the occupancy certificates for three towers out of 9 towers
in the said project. However, the construction of all the towers is
completed and in habitable stage, in fact the respondent company
had already applied for the grant of occupation certificate for the
rest of the towers of project mctuding tower B where the allotted
unit situates. @ @i

15. That respondent company ak&gﬁ@;nmated the complainant about
the factum of its OC applit:athmbéfnra DGTCP, Haryana though due
to certain force majeure clrcumsxance. malurly the outbreak of
second COVID J;efm April 2021 and !mhsequent lockdown in
Haryana State, the/ DGTCP, Haryana could not issue the OC well in
time enabling the respondent to offer the physical possession of the
allotted unit to LI%e L‘Qmplamant That it is reiterated that allotted
unit is ready for fit out| pnssessmn and communication with regard
to this aspect have already been sent to all eligible allottees
including the complainant hetein, That it is-important to mention
here that the project “Esfera” comprises of 2 phases whereas 0C of
the phase I of the project is duly issued by “Town and Country
Planning Development Haryana” on 07.02.2018 and more than 150
happy allottee(s) are residing in that phase. That the physical
possession of the unit will be tentatively delivered to its respective
allottee(s) soon with respective OC on the said project.

16. That, the respondent company is in extreme liquidity crunch at this

ﬂ/ critical juncture, the company has also been saddled with orders of
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refund in relation to around 20-25 apartments in the project, on
account of orders passed by various other courts. The total amount
payable in terms of these decrees exceeds an amount of Rs.20

crores.

17.That, on account of many allottees exiting the project and many

other allottees not paying their installment amounts, the company,
with great difficulty, in these turbulent times has managed to secure
a last mile funding of Rs.99 crores from SWAMIH Investment Fund
- I. The said alternate 1nvestmen;:,ﬁmd (AIF) was established under
the special window dec[ared"&n 6.11.2019 by the Hon'ble Finance
Minister to provide prinrity debt ﬁnancing for the completion of
stalled, brownfield, RERA ne;lstered residential developments that
are in the affnrdab}e_-hnum ng fmld-i_ncnmeh category, are net-worth
positive and reqiq;_‘:eﬂast r_nil'é‘ }'unding tt;t_,cnrih}ﬁlete construction. The
company was glkgl"nte{'d-'n Ean’t’;ﬁnn on 23.09. 2020 after examination
of the status of the. mnmanﬁ,and its subject project “Esfera"” for the
amount of Rs.99 crﬁ?es The f“‘rst transaction of installment has
already been recewed by the respnndent company from the said

fund as loan.

18. That several allottees have withhold the remaining payments, which

is severally affecting the financial health of the respondent. Further
due to the force majeure conditions and circumstances/reasons,
which were beyond the control of the respondent company as
mentioned herein below, the construction works got delayed at the

said project.

* That the respondent company started construction over the said

project land after obtaining all necessary approvals and sanctions
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from different state/ central agencies/ authorities and after getting

building plan approved from the authority and named the project
as "Esfera II". The respondent company had received applications
for booking of apartments in the said project by various customers
and on their requests, it allotted the under-construction
apartments/ units to them.

» That, owing to unprecedented air pollution levels in Delhi NCR, the
Hon'ble Supreme Court ordereq a ban on construction activities in

the region from November 4,;

0 "Qianwards, which was a blow to
[+ ;_: e Tt

realty developers in the city. The SC lifted the ban conditionally on
December 9,2019 allnmng cﬂnsmucﬂun activities to be carried out
between 6 am and ‘6‘ pm, and the ﬁnmp!ete ban was lifted by the
Hon'ble Supremefﬁm,lrt on 14h February, 2020.

¢ That, when the é&_mplete ban was lifted on 14th February 2020 by
the Hon'ble Supremé Court, the Government of India imposed
National Lockdnwn on 24th of March 2020 due to pandemic
COVID-19, and cnﬁdxﬁbﬁglly;mloéked it on 3rd May, 2020,
However, that has. ]eFt abigi qgmn the procurement of material
and labour. Thé’#é—dﬁ.{y‘lﬂﬁ w'tﬁ‘in féffec}: since March 24, which
was further extendgd up,to May-3 and subsaquenﬂy to May 17,
leading to a reverse ‘(’nfgratinn with workers leavi ng cities to return
to their villages. It is estimated that around 6 lakh workers walked
to their villages, and around 10 lakh workers were stuck in relief
camps. The aftermath of lockdown or post lockdown periods the
same have left great impact and scars on the sector for resuming
the fast-paced construction for achieving the timely delivery as
agreed under the allotment letter.,
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* Thatinitially, after obtaining the requisite sanctions and approvals

from the concerned Authorities, the respondent company had
commenced construction work and arranged for the necessary
infrastructure including labour, plants and machinery, etc.
However, since the construction work was halted and could not be
carried on in the planned manner due to the force majeure
circumstances detailed above, the said infrastructure could not be
utilized and the labour was also left to sit idle resulting in mounting
expenses, without there hemgaany progress in the construction
work. Further, most of ﬁfguﬁﬂmtructiun material which was
purchased in advance gut 'ﬁfa’st,ed{determrated causing huge
monetary lusse?. Even themplants and. mgchmenes which were
arranged for t]falﬂqfely completion of the construction work, got
degenerated, l*eﬁ:?dng i‘ntb tnssé% to ttﬁa:respandent company
running into crores of rupees.

e That every year\ﬂ\‘é‘@mtﬁlcﬁon work ‘was stopped / banned /
stayed due to seri:':u‘f]s air pnllunan-.duﬂng winter session by the
Hon'ble National Green Tribunal (NGT), and after banned / stayed
the material, méippwefgn;ﬁ ﬁuu.: of the work has been disturbed /
distressed. Every year the respondent.company had to manage and
rearrange for the Same and it almost fn'ii]ﬁpli'ed the time of banned
/ stayed period to achieve the previous workflow.

* The real estate sector so far has remained the worst hit by the
demonetization as most of the transactions that take place happen
via cash. The sudden ban on Rs 500 and Rs 1000 currency notes
has resulted in a situation of limited or no cash in the market to be

parked in real estate assets. This has subsequently translated into
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an abrupt fall in housing demand across all budget categories.

Owing to its uniqueness as an economic event, demonetisation
brought a lot of confusion, uncertainty - and, most of all, especially
when it came to the realty sector. No doubt, everyone was affected
by this radical measure, and initially all possible economic
activities slowed down to a large extent, which also affected the
respondent company to a great extent, be it daily wage
disbursement to procuring funds for daily construction.

* Thatthere is extreme shm‘ta"' f w;iter in State of Haryana and the

construction was dlreqtl' *aff ‘-"ﬂ by the shortage of water.
Further the Hun’blglﬁmﬁhb&ﬂh ngyana High Court vide an Order
dated 16.07.2012 in CWP Nﬂ 200§2 of 2009 directed to use only
treated water from available sewerage treatment plants. As the
availability of E‘I‘P basic |nfrastructure and availability of water
from STP was véry limited in ‘comparison to the requirement of
water in the ung})u'ng;cnnstﬂucﬁoné acﬁvitlas in Gurgaon District, it
was becoming dl?ﬂq@ﬁ 1;0 @m@lﬁr schedule the construction

A g ar

activities. : :

19. Copies of all theiﬁlﬁ@hé@%@h hﬁﬁg t_;aén filed and placed on
the record. Theirauthenticity is not in dispute. Hence, the complaint
can be decided on the basis of these undisputed documents and
submission made by the parties.

E. Jurisdiction of authority

20. The authority observes that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the
reasons given below.
E.1  Territorial jurisdiction
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21. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.
E.1l  Subject matter jurisdiction

22. Section 11(4)(a) nftheAct,.E_Qiﬁ.prqﬁdes that the promoter shall
be responsible to the allq%;ﬁ‘iﬁfer agreement for sale. Section

11(4)(a) is reprndqgéﬁ__ﬁg h@,ﬂﬁﬂeﬂt N
& S s TN
Section 11{4)[3)‘-'”-,!._" / £ T"" A

f

RSt ~
Be responsible ;Sr all obligations, re’spans‘{bf_{ftfgs and functions
under the provisions of this Act or the rules and regulations
made t ?15&:’ ar-‘taéble allottees as per the agreement for
sale, or ta the association of allottees, as the case may be, till
the conveyance of all the apartments, plots or buildings, as the
case may be, to ‘the allottees, or the' common areas to the
association uﬁgj‘fégm.ﬂ{ the competent authority, as the case
may be; G
The provision of assured returns is part of the builder buyer's
agreement, as per clause 15 of the BBA dated.,...... Accordingly,
the promater is responsible for all obligations/responsibilities
and functions including payment of assured returns as
provided in Builder Eue)gr’s Agreement. :

L = | E & \ j =i 1
Section 34-Functions of the Authority: '

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the real
estate agents under this Act and the rules and regulations
made thereunder.

23. So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside
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compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.
F.  Findings on the objections raised by the respondent.

F.I Objection regarding delay due to force majeure,

24. The respondent-promoter raised the contention that the
construction of the project was delayed due to force majeure
conditions such as national lockdown, shortage of labour due to
covid 19 pandemic, stnppagé;p_i’_glhnstructiun due to various orders
and directions passed by 'h:;j‘.ble NGT, New Delhi, Environment
Pollution (Control and Preyeﬁtiun} Authority, National Capital
Region, Delhi, Haryana Stat;e Pollution Control Board, Panchkula
and various other authorities from time to time but all the pleas
advanced in this regard are devoid of merit. As per the possession
clause 10.1 of th.;; builder buyer agreement, the possession of the
said unit was to be d‘.eli'_.rere'd within three and half years from the
date execution of igreement. The builder buyer agreement
between the parties has been executed on 22.03.2016. So, the due
date comes out to be 22.09._2019'. The authority is of the view that
the events taklﬁ_g place after the due date do not have any impact
on the project being developed by the respondent/promoter, Thus,
the promoter/ respondent cannot be given any leniency based on
aforesaid reasons. It is well settled principle that a person cannot
take benefit of his own wrongs.

G. Findings on the relief sought by the complainant.

Relief sought by the complainant: The complainant had sought

following relief(s):

/A
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i.  Refund the entire amount of Rs. 33,77,131/-paid to the
respondent along with the interest @18% per annum.

25. The complainant has booked the residential apartment in the
project named as “The Esfera” situated at sector 37-C for a total
sale consideration of Rs. 1,15,58,177/-. They were allotted the
above-mentioned unit. The apartment buyer agreement was
executed between the parties on 22.03.2016. As per possession
clause 10.1 of the builder. buyer agreement the possession of the

'I_th,m three and half years from the

_dzte uf handing over possession
comes out to be 22;0”9 2{}‘1,,9::4 ER P

26. Keeping in view' thb fact that the a‘llut'l:ee ‘complainant wishes to
withdraw frum’ raject and demandﬁ:g return of the amount

unit was to be handed u';re'rl

date of the agreement._ 'Fh'

received by thle¥ ymoter i?n respect of the unit with interest on
failure of the promoter to complete or mal:ﬁhty to give possession
of the unit in acé‘nrfia-nfrh.ﬁ:_ith the terms of agreement for sale or
duly completed by tﬁ@&éf&%péﬁﬁéd'therein. The matter is covered

under section D‘i ng A
27. The due date o ssio £ agrae‘iheﬁt for sale as mentioned

in the table above is MMMMW
months 14 days on tﬁe date of ﬁ]fng' of the r:nqmplaint.

28. The occupation certificate/completion certificate of the project
where the unit is situated has still not been obtained by the
respondent-promoter. The counsel for the respondent confirms
that OC for phase 11 is applied and likely to be granted by the
concerned authority within next 2-3 months. The authority is of the

view that the allottee cannot be expected to wait endlessly for
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29,
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taking possession of the allotted unit and for which he has paid a
considerable amount towards the sale consideration and as
observed by Hon'ble Supreme Court of India in Ireo Grace
Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal no.
5785 of 2019, decided on 11.01.2021

“" ... The occupation certificate is not available even as
on date, which clearly amounts to deficiency of service,
The allottees cannot be made to wait indefinitely for
possession of the apartments allotted to them, nor can
they be bound to takg;'t]&é%qgn};q_fmts in Phase 1 of the
project...... ; \‘f'“‘f *

Further in the judgement of e Hon'ble Supreme Court of India in

l

the cases of Newiaet_;h Pi:ﬂﬂioters and Developers Private
Limited Vs State of U.P. Zag;‘i Ofs. 2021:2022(1) RCR (c ), 357

—

reiterated in ca;éf‘i_"bgfﬂfs Sana Realtors P'i?[ﬁate Limited & other Vs
Union of India%tﬂners Sl.’_ﬁ‘(ﬁlviﬁj No. 13005 of 2020 decided on
12.05.2022. it was observed asunder: '

25. The unqualifie  right of the allottee to seek refund referred

Under Section ﬂff}fq} mid-;ig;;nan 19(4) of the Act is not

dependent on any “contingencies’ or- stipulations thereof It

appears that the legislature has consciously provided this right

of refund an-&gn’ggmi,-irs urﬁuﬁﬁaﬁfﬂom{ﬁm’utg right to the

allottee, if the promoter fails to. give possession of the

apartment, plot or building within the time stipulated under

the terms of the agreement regardless of unforeseen events or

stay orders of the Court/Tribunal, which is in either way not

attributable to the allottee/home buyer, the promoter is under

an obligation to refund the amount on demand with interest at

the rate prescribed by the State Government including

compensation in the manner provided under the Act with the

proviso that if the allottee does not wish to withdraw from the

project, he shall be entitled for interest for the period of delay
till handing over possession at the rate prescribed.
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30.

31,

32.
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The promoter is responsible for all obligations, responsibilities,
and functions under the provisions of the Act of 2016, or the rules
and regulations made thereunder or to the allottee as per
agreement for sale under section 11(4)(a). The promoter has failed
to complete or unable to give possession of the unit in accordance
with the terms of agreement for sale or duly completed by the date

specified therein. Accordingly, the promoter is liable to the allottee,

as the allottee wishes to w;thdraw from the project, without

Ay e e b
YA

prejudice to any other rem:
received by him in r«ztspt&:o::f:F I
may be prescribed. jh :u 4\

This is without re]udic: to an;; Ltha:i f&medy available to the
allottee includi c‘émpensanun for which allottee may file an
application for :&djudging--cﬁmpmsatlun with the adjudicating
officer under secﬂo:’ts 71 & 72 read with section 31(1) of the Act of
2016. \_‘_‘- | |

The authority herei:‘:}r ﬁﬁ'ﬂﬁﬁiﬁ@;ﬂrﬂmﬂ&r to return the amount
received by him ie, Rs. 33,77,131/- with interest at the rate of
10.35% (the Sétet}iaﬁli 4!@ i’lﬁg&é mar‘gmal cost of lending
rate (MCLR) applicable as on date +2%) as prescribed under rule
15 of the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each payment till the actual date of refund of
the amount within the timelines provided in rule 16 of the Haryana
Rules 2017 ibid.

ii. Directthe respondent to pay Rs. 5,00,000/- on account of
mental harassment, agony, physical pain, monetary loss
etc.

Page 15 0f 17



HARERA
ans GURUGRAM Complaint No. 2438 of 2021

33. The complainant in the aforesaid relief is seeking relief w.r.t

compensation. Hon'ble Supreme Court of India in civil appeal nos.
6745-6749 of 2021 titled as M/s Newtech Promoters and
Developers Pvt. Ltd. V/s State of UP & Ors. (Decided on
11.11.2021), has held that an allottee is entitled to claim
compensation under sections 12, 14, 18 and section 19 which is to
be decided by the adjudicating officer as per section 71 and the
quantum of compensation shall be adjudged by the adjudicating
officer having due regard to the factors mentioned in section 72.
The adjudicating officer hﬁ“ﬁtc]tisive jurisdiction to deal with the
complaints in respectofcnmpensanun Therefore, the complainant

of compensati f : “-. -

is advised to aznach theadjudicaung oﬁicer for seeking the relief
H.  Directions of the uuthuriby I
i.  Hence, the auﬂ'mh‘tf,r hbrelby passes thfs order and issues the
following direchoﬁ's, klmt:lq‘r section 37 “of the Act to ensure

compliance of nbl‘kalfaﬁs cast upon the promoter as per the
function entrusted to the authority under section 34(f):

i. The respéﬁd&m)prmﬁuier-'is directed to refund the amount
i.e., Rs 33 77 131,{ received by him to the complainant with
interest at the rate of 10. 35% as presl.crlbed under rule 15 of
the Haryana Real Estate (Regulation and Development)
Rules, 2017 from the date of each payment till the actual date
of refund of the amount.

li.  Aperiod of 90 days is given to the respondent to comply with
the directions given in this order and failing which legal

/a/ consequences would follow.,
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iii. ~ The respondent is further directed not to create any third-
party rights against the subject unit before full realization of
the paid-up amount along with interest thereon to the

complainant, and even if, any transfer is initiated with
respect to subject unit, the receivables shall be first utilized
for clearing dues of allottee-complainant,

34. Complaint stands disposed of.
35. File be consigned to reglst;yﬁ -1'., A\~

V.l —
\ Vijay Kumar Goyal
E “\ Member

Haryana Real Estal? 'E‘e latumd&uthomt}a GuT.lgram
Dated: 13.12. 2022 L _ J]
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