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,.Jo*u THE HARYANA REAL E'TATE
AUTHORITY, GURUGMM

ORDER

e present complaint has been fil
mplainant/allottees under Section 31 of the

GULA'TORY

lvlember

by the

Real Estate
on and Development) Act,2016 [in short, e Act) read

tion and
th rule 29 of the Haryana Real Estate
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Complainants

M/s VSR Infratech private Lintited
l"ga. office: GF', plot no. L4, Sector_44,
Institutional Area, Gurugrant.
M/s.AMD Estate and Developers pvt. Ltd.
!egd, Office: FF,1B, pusa lioad, Karol Bagh ,New Delhi

ll.,Jijry Kumar Goyal

APPEAMNCE:

Res;pondents

Ivlember

Respondents

47t17 of ZOZ|

Iillal, Singh and Mrs Anira Singh
R/O: C-94, South city_ 1., Gurugrari, Haryana

Shri Sanjeev Kumar Arora

Ms. Unnati Anand (Advocate)

{L



nt no. 419

DTCP license no.

RERA registration valid up
to

Date of Allotment Letter 08.11.2011 in pro.iect 114

(On page 36 of complaint)

Prorect 114 Avenue

ffiHARERA
ffi eunuennrvr

Development) Rules, 2017 (in short, the Rules) for viola of
section 1t(+)[a) of the Act wherein it is inter p thatthe promoter shall be responsible for ob tions,
responsibilities and functions under the p or
the rules and regulations made there under or
per the agreement for sale executed inter se.

Project and unit
The particulars ofthe proj of sale co
amount paid by the co

n of the

the allo

over the possessio

following tabular

of pro handing

detailed in the

3.231 acres

Commercial Colony

"68 Avenue", Sector 6g, Gurugram

04 0f 2072 dated 23.07.2a1.2

RERA Registered/ not
registered

119 of 2077 d,ated 28.08.21LT
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ffiHARERA
ffi aJRuGRAM Compl; int no. 41,97 of 2021

/'

;

Unit no.

Unit area admeasuring

-.---.---.---.--

Space Buyer,s Agreement
IProject 1L4 Avenue)

I 
Commercial unit- SA_0i

(on page 50 ofthe com;

l, 5th floor

rlain tl

| 784.70 so. ft.
I

I

| (on nage 50 ofthe comtr

L8.08.2012

(on page 49 of the comp

lai n tl

ain tJ

11. Possession Clause in SBA
(Project 114 Avenue)

| 32, Possession Clause

i rn"t tt. company shall
the said rrnit within 36 n
of this agreement or u
from the date ofstart o
the said buildinp. whtrr

;rve possess;ion of
ronths ofsigning
ithin 36 months
fconstruction of
rever is Iater.

)9,1'* (page I59 of the compl:

L2. Due date of. Posses<inn f^. 1t

(ci
sit
co

20

(o,

1,08.2 015

alculated
;ning of e

nstructio

I from date of
date of start of

rcord)

u nit in Proiect 114 Aven ue

13. MoU
.01.2 018

) page 68 of the compla nQ

14.

15.

Addendum
MoU

23.02.2018

[on page B7 ofthe compla nt)

Assured return clause

Proiect 68 Avenue

j3. It is hereby agreed anc
I the developer that from 2t
application for offer of
issued, the develooer sh
allottee an assured ieturn r

54.10 per sq. ft. of super a
per month,

undertaker by
.12.2017 tilt the
possessiolr is

all pay to the
Lt the rate oI Rs,
'ea of premises

76.
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tA-

ffiHARERA
ffi GURUGRAM Compla intno.4197 ofZOZI"

Unit no.

u,it,..;;a."**i,,g

Unit no.- 3.a Floor, T

(on page 70 ofthe comy

)wer-B

Iaint] 
_=-

laint] 
_

Ld Compensation

sed on its (tresent
templates t0 offer
t to the ollottee(s)
signing o.f this
months fra m the
the soid building
t groce period of
'e mojeure events
'toction ".

800 sq. ft.

(on page 70 ofthe comp

31. Possession Time at
"The company will be bt
plans and estimates con

of the said un
months ol
or within 36

oI
is later with

3 months, subject to for
or g overn men tol action/i

I ,r. Possession clause

ftaken from SBA annexed in
another file of the same
project)

/
18. Due date of possession for

u nit in 68 Avenue

1.9. Total sale co sideration Rs.52,24,000/-

(on page 89 ofthe compla intl

20. Amount paid
complainant

Rs

(o

s6,83,364/_

page 1 5 of the comola ntJ

lzr lo.***" .-

| | /Comptetion cerrifi
ertificate
cate

Proiect 6B
Avenue

Pro
Ave

ect 
"lL4nue

I or.ru.ro, 
---

I

[on page 65 of
reply)

ln.o

(on
the r

?.202t

page 44 of
eplyJ

?2 Offer of possession fln
Project 68 AvenueJ

01.01.2019

fon page 63 of reply)

Facts of the complaint
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3.

5.

6.

{v

HARERA
W" GURUGRAM

The complainants initially booked a comme unit space in
project namely 1 14 Avenue situated in sector_1 1
respondent/builder allotted commercial unit n
floor having super area of 7g4.7 4sq. ft. with basi
49,20,069/_.

4. On 18.11.2011 allotment letter was issued and fo
buyer agreement was een the
18.08.2012.As per the

office space in p

The complainants

alternative unit. On 20.0

was executed

a new unit in

Gurugram. The

54-08 c,n fifrh

sale prict: of Rs.

owed by space

parties dated

possession of

signing of this

of starrt of

co m plainant

an alternative

, Guruglram.

shift to the

erstanding

was allotted

of800 sq. ft.

n of Rs.

bet'a,een
the parties. As per clause 3, the developer from 23.1. .2017 till the
offer ofpossession shall pay to the allottee an assu return at
the rate of Rs. 54.10 per sq. ft. of super area o[ remises per

no.41,97 of2021.

month. The complainants paid a total sale consi
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ffiHARERA
ffi. GURUGRAM

56,83,364/- and a no dues certificate dated
issued by the respondent for office space in 6g A

7. The complainants have not been offered a valid or ofthe

iv.

V.

unit till date. The respondents have also Interest free
maintenance security, power backup, con , part pa.yment
against stamp duty and registration charges.

That the respondent_comDanv h withheld hard-earned
money of the complainant t and has the nroney
for the own p

ney in the
completion of the

t was duped to
pay

C. Reliefsough

The complainan

i. To directrespon

of premises per
per sq. ft. ofsuper area

terms of addendum

plainanr:s on accou nt

unit.

Rs. 55,000/- ro rhe
complainants as cost of present litigation.
Cost of the present complaint may also be
complainants as cost of the present litigation.
To direct the respondent to pay the following
possession of the unit is taken:

8.02.2019 was

enue.

ed in favour of the

e charges till

t no. 41,97 of 2021
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rL0.

7t.

rr

HARERA
ffi GURUGRAM

. Interest Free Maintenance Security of Rs.
D. Replybythe respondent

The respondent has contested the complaint o
Grounds:

The complainants were allotted an office space in project "L14
Avenue" bearing unit no. 54_08 area 784.74 sq. ft.

me;1t was

as per clause

offered to the

nt approached

ject known as
68 Avenue and

B. The parties

assured return t till ofler of
lainant r project 114

68 Avernue.

nt paid by

project 114

1.,20,000,/-

Avenue. Hence, complainants made another
12,52,564/- which included maintenance,

such other levies / cesses/ VAT as per the d
respondent,

maintenance security, power back up charges, ce tax and

the following

oor in tower-

to lvhich

ent oi Rs.

terest free

raise,l by

no.41,97 of 202L

vide application dated j.3.07 der buyer
executed between the parties dated 1g.08.2012
32 of the agreement, the pos was to be
complainanr by 19.0g.201 5.

As submitted by the respondent that thc comp
the respondent to transfer his unit to a differe
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*.e* GURUGRAM

on the record. Their au

documents and

E, furisdiction of
1.5. The responden

jurisdiction of a

authority obse

jurisdiction to

given below

E. I Territorial

16. As per notificati

by Town and

jurisdiction of

12.

13.

14.

no. 4t97 of 2021,

It is pertinent to mention that the respondent paid eLssured
return of Rs. 9,74,49U- till March 2020. Th

covid-19, which was not in control of the respon ent.

ed and placed

not in disp te. Hen<:e, the
complaint can be decided asis of th undisrputed

on regerrding

mplainr. The

bject nratter

r the reasons

/2017-1'tCP dated 14. 2.2017 is:sued

Haryana the

tory Authority, G gram shall
be entire Gurugram District for all purpose with o

stopped after March 2020 due to force maj

AII averments were denied in toto.

Copies of all the relevant documents have been

in Gurugram. In the present case, the proiect
situated within the planning area of Gurugram
this authority has complete territorial jurisdiction
present complaint.

payment was

condition i.e.

ces situated

question is

ct. Therefore,

deal with the
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ffi HARERA
ffi Gt;RticRAM

E. II Subject-matter jurisdiction
17. section lr(+)(a)of the Act, 2016 provides that the promot3r shall

be responsible to the a,ottee as per agreement for sale. riection
11(a)(a) is reproduced as hereunder:

Section fift)(a)
Be responsible for oll obligations, responsibilities and functionsunder the provisions of this Act or'Lhe rules ora ,rgutoiiorc

made thereund", o: 
!? the^ollottees os per the ogr"i."rt 1,r,sale, or to the ossociotion of ollottees, ,,, th, ,or" 

^oy 
be, tilt theconveyonce of all.the opartments, plot:,s or buildingr, o, in" ,o.r"may be, to the allottees, or the commctn oreas to the ossociation

ofollottees or the competent authority, os the crs, .oy b,";
The provision of assured returns is part of the builder buyer,s
agreement, os per clause 1S of the BBA dated......... Accordingl-y,
the promoter is responsible for alt obligations/responsibiliticts
ond functions including poyment of ossured returns os provided
in Builder Buyer,s Agreement.

Section 34_Functions of the Authority:

34(J) of the Act provides to ensure contpliance oJ the obligotians
cast upon the promoters, the allottees ond the real estole agents
under this Act and the rules onrl regulations mode thereunder.

18. So, in view of the provisions oithe Act of 201,6quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter leaving
aside compensation which is to be decided by the adjudicating
officer if pursued by the complainant at a later stage.

F. Findings on the relief sought by the complainants:
(FI). To direct respondent to payAssurecl Return @ 9%o per sq. ft.

of super area of premises per month as first lease guarantee
in terms of addendum dated 23.02.2078.

I comptqint"o.+tiiirzrzJ
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HARERA
GURUGRAM l-l;pt.i- "./1r,? "r,rr1 )

F(lI). To direct the respondent to pay penalty to the complarinants
on account of delay in delivering possession of the
commercial unit.

19. The above-mentionecl relief no.l and 2, as sought lty the
complainant are being taken together as the findings in onr: relief
will affect the result of the other relief and these reliefs are
interconnected.

20. ln the present case, the complainants were offered possrtssion
vide a letter dated 01.01.2019 in respect of a unit in the project 6g
Avenue. The 0C for the tower was obtained on 02.0g.2019 i.e.,
after the offer of possession was made, The authority is of the
considered view that there is delay on the part ofthe respotrdent
to offer physical possession of the allotted unit to the
complainants as per the terms and conditions of the buyer,s
agreement dated 18.0U.2012 executed between the parties.

21. Validity of offer of possession

It is necessary to clariflz this concept because after valid and
lawful offer of possession liabirity of promoter for derayed offer of
possession comes to an end. On the other hand, if the offer of
possession is not valid anri lawful, liability of promoter conti.ues
till a valid off,er is made and allottee remains entitled to receive
interest for the delay caused in handing over valid possession. The
authority after detaired consideration ofthe matter has arrived at

{4,
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HARERA

the conclusion thata valid offer of possession musthave following
components:

o Possession must be offered after obtaining occupation
certificate.

o The subject unit should be in habitable con
o Possession should not be accompanied b

additional demands.

22. ln the presen! the respondent offered the on of the
allotted unit to the complainant on OI.OI.ZOl
condition to a valid offer ofpossession is not sati
the said offer of possession cannot be regarded
possession. There is delay on part of the respon
over of the possession of the allotted unit.
complainants are entitled for delayed possession
the proviso of section 1g(1) of the Real Estate (
Development) Act, 2016 at the prescribed rate

23. The complainants have sought assured return as p

memorandum of understanding a monthly return
sq. ft. with effect from 23J,2.20L7 till the applicati

10.250/o p.a. for every month of delay on the amo t paid b.y rhe
complainant to the respondent from the due date of possession
i.e., 18.08.2015 till the date of actual handing of
valid offer of possession plus 2 months whichever

tion.

unreasrlnable

ince th,: first

ed, therefore,

a valid offer of

t in handing

rdingl1,, 15s

as per

egulation and

f interest i.e.

on or

earlier.

r clause 3 of

Rs.54.LC, per

n for offer of

issued. The
possession of the said unit under reference is
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ffiHARERA
ffi GURUGRAM J Complqint no. +tst iil7-)---__._.--

respondent has not complied with the terms and conditions of the
agreement. Though, as alleged by the respondent on page Ii ofthe
reply, it had paid Rs. 9,7 4,4g2 /- as assured rerurn till March 2020
but the same was stopped due to COVID_19. The builder is; liable
to pay that amount as agreed upon and can,t take a plea that it is
not liable to pay the amount of assured rcturns. Moreov er, an
agreement defines the builder-buyer relatronship. So, it c:an be
said that the agreement for assured rcturns between the
promoter and allottee arises out of the same relationship and is
marked by the original agreement for sale.

24' Now the proposition before the authority is wheth.r an
allottee is entitled for assured return even after expiry ofdue
date ofpossession, can claim both the assured return as well
as delayed possession charges?

To answer the above proposition, it is rnrorthrvhile to consider.that
the assured return is payable to thc ailottee on account of a
provision in the BBA or in a MoU having reference of the BE|A or
an addendum to the BBA/MOU or alrotment retter. The
complainants are entitled to delay possession charges fronr the
due date of possession i.e., 1g.0g.201 S till 23.1,2.2017 i.e., date
from when assured return is agreed upon between the parties.
If we compare this assured return with delayed possession
charges payable under proviso to section 1B (il ofthe Real Estate

Page 12 cf 17



26.

)7

W

agreed rate from the date the payment ofassured

Page 13 cf 17

HARERA
W* GUI?UGRAM

[Regulation and Developmenr) Act, 201,6, tlte re,turn is
much higher i.e., the assured return in this
amount of Rs. 43,2g0/_ per month whereas the
possession charges are payable at the rate of 10
i.e., Rs. 37,846/- per month.

25. Accordingly, the interest of the allottee is pro even after the
due date of possession i are p;ryable

of delayed
till the possession of
possession charges afte f possessio is served on
payment of assured return afterrturn after due datc of on as the
same is to safeguard the interest of the allottee his mo.ney is
continued to be used by the promoter even after th promised due

retLlrn or

ere assured

possession

e even after

is payable an

nthly delayed

5o/o per itnnum

unit, then the

posses;sion

any other

due date of possession ti
allottee shall be entitled to assured return o r del
charges whichever is higher without prcjudice
remedy including compensation.

Therefore, considering the facts of the p case, the
respondent is directed to pay the amount ofassu return at: the

nt no. 41,97 of 2021



HARER .

GURUGl?AM I Comptqint no. 4Lg: of ZOn-l

been paid till the possession of a said unit as per clause 3 ,rf MOU
dared 20.01.2018.

28. The counsel for the respondent has givcn post_dated r:heque
dated 07.11.2022 bearing no. 001936 firr. Rs. 1,933L6/_ and
another cheque dated 07.1 |.ZOZ2 bear.ing no. 0019i17 for
Rs.193316/-which are kept in the custody, of the registrar to be
given to the complainant. The counsel lb r the responclent is
directed to make the balance payment to the complainant as per
MOU.

29. The respondent is clirectecl to pay the outstanding a<:crued
assured return amount, if any, till date at the agreed rate r,vithin
90 days from the date of this orcler after adjustm€,nt of
outstanding dues, if any, from the contplairlrnt and failing which
that amount would be payable with inrerest @ 7.4}o/op.a. till the
date of actual realization.

(FIII). To direct the respondent to pay an amount of Rs. 55,00t)/- to
the complainants as cost of present litigation.

(FIV)' Cost of the present compraint may arso be awarded in favour
of the complainants as cost of the present litigation.

30 Both the issues bei,g interconnectecr arc being taken togerther.
The complainants in the aforcsaid hcad ar.,t seeking relief w.r.t
compensation. Hon,ble Suprertre Court ol Irdia, in case tit,td as
M/s Newtech promoters and Developers pvt. ttd. V/s State of
UP & ors. fcivil appeal nos.6745-6249 of 2021, decided on
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11.17.2027), has held that an allortee is entitled to 6121,
compensation under sections lZ,74, lB and section 19 vzhich is
to be decided by the adjudicating officer as per section 71 ,nd the
quantum of compensation shall be adjudged by the adjudicating
officer having due regard to the factors mentioned in section 72.
Therefore, the complainants are aclvised to approar;h the
adjudicating officer for seeking the relief of compensation.

(FV)' To direct the respondent to pay the foaowing excessive charges ti,
possession ofthe unit is taken:

o Interest Free Maintenance Security of Rs. L,zO,OOO/_
3i. FMS is a lump sum amount that the home buyer pays to the

builder which is reserved/accr-rmulated in a separate account
until a residents'association is formed. Iroilowing that, the builder
is expected to transfer the totar amount to the associati,n for
maintenance expenditures. 1'he system is useful in case of
unprecedented breakcrowns in facilities or for planned ruture
developments like park extensions or tightening security.. The
same is a one-time deposit and is paid once (generally at the time
of possession) to the builder by the buyers. The builder collects
this amount to ensure availability of funcrs in case unit horde r fails
to pay maintenance charges or in case of any unprecedented
expenses and keeps this amount in its custody tiil an association
of owners is formed. IFMS necds to be transferred to association
of owners (or RWA) once forrned.

Page 15 of 17
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HARERA
GtJRUGRAM l--C*rptrj"t,* -C;in-

32. ln the opinion of the authority, the promoter is allowed to collect
a nominal amount from the allottees under the head ,,lFMS,,.

However, the authority directs and passes an order that the
promoter must always keep the amount collected under this headin a separate bank account and shall maintain the account
regularly in a very transparent manner. If any ailotterr of the
project requires the promoter to give the details regar<ling the
availability of IFMS amount and the interesr accrued thereon, the
promoter must provide details to the allottee..l,herefore,
respondent is justified in charging Intertest-1._ree Mainl.enance
Security Deposit (IFMSD) from the complainant.

Directions of the authority
33' Hence' the authority hereby passes this order and issues the following

directions under sectio n 37 0f the Act to ensure c.mpriance of
obrigations cast upon the promoter as per the function entrusted to the
authority under section 34(fJ:

i. The respondent is directed to pay the arrears of amount of
assured return at agreed rate to the complainant[s) from the
date the paymcnt of assured return has not been paid ti, the
date of completion of constrltction of building.

ii. After completion of the construction of the building, the
respondent/builder would be liable to pay monthly assured
returns at agreed rate ofthe super area up to 3 yearr; or till the
unit is put on lease whichever is earlier.
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iii. The respondent is also directed to pay e outstanding accrued
assured return amount till date at the agreed rate within 90
days from the date of order after ad nt of outstanding
dues, if any, from the complainant(s) failirrg which that
amount would be payable with in
date of actual realization.

@10.25,% p.a. till the

anythin5l from the

e agreenlent of sale.

vl--1;
iiay Ktrffar Goyat)

Haryana Real

Member

ty, GuruiJram

no.4L9Z of202i.
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(Sanj umar
Member

Haryana Real Estate Regulatory


